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PREFACE 


he writing of this book my aim has been primarily to provide 
and university students with a fairly comprehensive and up-to-date 
.•)k on political science and government. It is houi*d tliat the book 
m some degree serve also the needs of others who are interested in 
fundamental problems of the stale and in the organization and 
.unctions cjf government. 

The subject matter covered is divided into two parts. Part One 
deals with the nature, .scope, and methods of political science and its 
relations to the allied or auxiliary sciences; the nature, con.stituent 
elements, and attributes of the slate ; nations and nationalities ; theories 
concerning the nature of sfwereigniy; and the various forms and 
.is.soci:iti()ns of stales. P.irt Two concerned with forms and types of 
government ; the elements of strength and weakness of the differcni 
forms ; the principal theories that have been maintained in regard lo 
the [iropcr functions of government and the actual practice in the pa.st 
and KKlay ; con.stitution.s, their nature and types; the theories which 
/liave prevailed in the past relative lo the nature of the suffrage, ami 
^the electorate as it is con.stituted to-day; and, finally, the constitution 
and role of the legislative, executive, and judicial organs of the more 
important .states of the world. An attempt has been made lo compare 
juncl evaluate the varying solutions reached in the different countries 
■^and to draw such conclusions as reason and experience seem to warrant. 
'Ilie World War was followed by matiy fundamental changes in 
he gcjvernmenial organization, e.specially of Piuropean .states. Mon- 
irchies were transformed into republics or reorgani’zed and made more 
lemocratic; rock-ribbed autocracies were overthrown and replaced by 
Popular governments ; long-csrahli.shed political unions were di.ssrJved ; 
X)werful states were split into fragments and some of their parts 
irccted into new states; new constitutions, with elaborate bills of rights 
)roclaiming the sovereignty of the people and providing safeguards 
ior individual liberty, took the place of tho.se promulirated by kings or 
Iramed by ari.srocratically constituted assemblies. Nearly everywhere 
he suffrage was extended ; in states where democracy was hardly 
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known before the World War, it was now made practically universal 
direct, and equal for both men and women. The system of parlia¬ 
mentary responsible government, which had never gained a foothold 
in fJermany during the existence of the monarchy and had been 
scorned as incompatible with German notions of government, was nov\ 
introduced at a stroke, both in the Reich and in the individual states 
of which it is composed. Direct popular election of the president and 
deir.ricratic devices such as the initiative, the referendum, and the recall 
which before the War had been regarded as radical and dangerous , 
were also introduced. All together these changes constituted a remark¬ 
able transformation in the political organization r)f Europe, the principal 
facts of which I have endeavored to set forth in this b(K)k. 

For a time it looked as though Europe, if n«)t the world, had been 
made, in the language of President Wilson, “ safe for democracy.’ 
Hut later, here and there in Europe, states deliberately turned their 
backs upon democracy and repudiated it as a failure. In Russia a 
dictatorship of the proletariat, founded on the very negation of tin* 
principle of democracy, is struggling to maintain itself, and to convinci. 
the rest of mankind that it is the most rational and efficient of all 
forms of government. In Italy a virtual dictatorship under Mussolini 
has existed since F>22 and early in a somewhat similar regime Win 
established in Germany under the domination of Hitler. 

l^he World War l)roughr also widespread ch.inges in the hithero’ 
prevailing concejnions regarding the organi/alion and fniutions ol 
government. Political traditions long established and regarded 
sacrosanct Iiave been denounced as antiquated and out of harmony with 
modern conditions. Large numIxTs of persons h;ivi* become radicals, 
in viirying degree, and are attacking some of the most fundamental 
principles upon which the economic, social, and political structure ol 
society has heretofore rested. Others, mj)rc? moderate and respectable, 
are demanding changes in the. existing system of legislative represent 
at ion, political autonomy for the gre.nt economic, religious, and profes- 
.sional associations into which .society is organized, the further exten.sion 
of the functions of the state, more comprehensive .sy.stems of state 
insurance, on the theory that .society .shotild assume the risk for all 
injuries which its members suffer, and also other alleged reforms. It 
must be admitteil that an increasing niimlxT of persons whose sym- 
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pathics and predispositions arc distinctly democratic have lost, in some 
measure, their old-time faith in democracy and are asking themselves 
whether the claims of ils founders and exponents are really justified by 
^ the results. Lord Bryce, himself an illustri«)us champion of the supe- 
' riority of democratic government, did not conceal his pessimism, and 
men who share his skepticism arc not lacking in America. Bui both 
he and they frankly confess that they cannot suggest anything better 
' to take its place —at least nothing that would be acceptable to those* to 
’ whom belongs in the final analysis the right to determine the form of 
government under which they are to live. 

As to the question whether opinions now widely held are sound or 
unsound in principle and whether the remedies proposed would remove 
the evils complained of, there is, naturally, much controversy. What¬ 
ever the facts as to this may be, all must admit that never before, 
perhaps, was there tnore urgent need for sound political and economic 
thinking in all countries where the ultimate power of decision rests 
with the people. It is important, therefore, that those upon whose 
shoulders will devolve, in time, the task of determining these questions, 
and especially the students in the colleges and universities, who, it may 
he assumed, will be leaders of thought and opinion in their respective 
communities, should be qualified to distinguish between political and 
economic theories which are sound and practicable and those which 
are not; between institutions which are genuine and those which are 
spurious; and between policies which would produce economic and 
social justice to all classes and those which would result in unequal 
justice. It is believed that this capacity may be acquired, in some 
degree at least, from the study of political science as it has been ex¬ 
pounded by the great text writers of the past and especially from the 
study of the history and the practice of governments and the results of 
experience as they are recorded in |iolitical treatises. 

I shall be happy if this book, which is presented as a mcxlest store¬ 
house of information on these matters, should prove helpful to studi'iits 
in evaluating the merits of different systems of government and of 
the theories which have been pro|K)unded in regard to the proper 
organization and functions of government. 

For the benefit of those who may wish to pursue their studies of 
particular subjects hevond the necessarilv limited discussion contained 



VI 


PREFACE 


in this book, I have provided at the head of each chapter a select 
bibliography of the best literature dealing with the subject treated 
therein, and in footnotes I have cited in considerable abundance other 
sources of information. 

In parts of this book I have incorporated, usually with some change^ 
certain portions of my earlier treatise “Introduction to Political 
Science.” I am indebted to my colleague. Professor John A. Fairlie, 
for having read several of the chapters and for having given me the 
benefit of his wise criticism. 

James Wilford Garner 

University of Illinois 
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PART I. POLITICAL SCIENCE 


CHAPTER I 

NATURE AND SCOPE OF POUTICAL SCIENCE 
Selected Referencee 

Amos, “ The Science of Politics ” (1883), clis. 1-2. 

Bluntschlx, “Theory of the State” (Oxford translation, 1892), chs. 1, 3. 

Bryce, “Modern Democracies” (1921), vol. I, ch. 2. 

Burgess, “Relation of Political Science to History,” Report of the Amerkan 
Historical Association (1896), vol. I, pp. 203-207. 

Cati.in, “The Science and Mcth(^ of Politics” (PJ27), pr. II, ch. 1. 

ELLwoon, “The Present Condition of the Social Sciences,” Science, November 16, 
1917. 

Fairme, “Politics and Science,” The Scientific Monthly, vol. XVIII (1924), 
pp. 18 ff. 

OnxiiRisT, “Principles of Political Science” (1921), ch, 1. 

Goodnow, “ The Work of the American Political Science Association,” Proceedinqs 
of the American Political Science Association, vol. I (1904), pp. 35-42. 

Jellinek, “Rccht des inoderiicn Staates” (1905), bk. I, ch. 1. There is a French 
transladon of this work, hy George Fardis, entitled “L'etat moderne et son 
droit,” 2 vols., Paris, 1904. 

Lewis, “Methods of Observation and Reasoning in Politics” (1842), vol. I, chs. 
1-3. 

Merriam, “The Present State of the Study of Politics,” American Political Science 
Review, vol. XV (1921), pp. 173 ff. 

P01.1.0CK, “Introduction to the History of the Science of Politics” (1906), ch. 1. 

Sheparh, “Political Science,” in Barnes (editor), “The History and Prospects 
of the Social Sciences” (1925), ch. 8. 

SiDGWiCK, “Elements of Politics” (18^17), ch. 1. 

Smith, “The Domain of Politic.!! Science,” Political Science Quarterly, vol. I, 
pp. 1-9. 

Treitschke, “Politics” (English translation by Dugdalc and Torben dc Bille, 
1916), vol. I, Introduction. 

Willoughby, “ The I'undamental Concepts of Public Law ” (1925), ch. 1; also 
his article “The Value of Political Philosophy,” Political Science Quarterly, 
vol. XV (1900), pp. 75ff. 


I. Terminology 

Lack of a Precise Nomenclatured— It i.s characteristic of 
political science that, differing; from the natural sciences, it lacks a 
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precise and generally accepted nomenclature. Such terms as “ state,” 
“ government,” “ politics,” ” administration,” ” nation,” “ nationality,** 
“liberty,” “democracy,” “oligarchy,” “people,” and many others are 
used in different senses and convey different meanings to different 
persons. Frequently they have both a technical or scientific and a 
popular meaning, each differing from the other though used without 
discriminaiion. This is regrettable because it often leads to confusion 
and misunderstanding, such as one does not encounter in the literature 
of the natural sciences, where the terminology employed is more precise 
and exact.* Sheldon Amos remarked that some of the terms employed, 
having a double meaning and being capable of a -favorable or unfavor¬ 
able use, are sometimes distorted by writers and speakers and used for 
the purpose of subserving a momentary or special interest or for support¬ 
ing a particular thesis.- 

The Terms **Politics’* and **Political Science.” —^\Vhal was 
said alxjve in regani to the ambiguity of the terminology of political 
science is illustrated by the use of the term “ politics ” (derived from 
the Greek words poUs and politcia), which is defined in the dictionaries 
and texthcKjks as both an art and a science and is used by text writers 
in both senses."* The obvious objection to the employment of the term 
in this dual .sense could be removed by restricting its use to describe the 
activities by which public officials are cho.sen and political policies 
promoted, or, in a wider sense, the sum total of the activities which 
have to do with the actual administrati()n of public affairs] reserving 
the term “ }X)litical .science ” to describe the boefy of knowledge relating 
to the phenomena of the state. Careful writers, of whom the Germans 
a?e" ithe most representative, have generally observed this distinction. 
They distinguish between the terms PoUtH{, Staatspraxis, and 
Stiiuts/(if»st, on the one hand, and Staatswisscnschaft and Staatsichre on 

^ Jcltinck remarked that there is no science which is so much in need of a gixxl 
tcrniiiKilu^y as is {xilitical science; '*Recht des modernen Stantes,*’ p. 129. Com¬ 
pare also Willoughby, “The Fundamental Concepts of Public Law,'* p. 19; Bryce, 
“Modern Democracies,*’ \ol. 1, p. 15; and Fairlic, “Politics and Science,** The 
Scientific Monthly, vol. XVIII, p. 3.L Compare also the remark of President J.owclI, 
tliat the study of politics “ kicks the first essential of a modern science—a nomen¬ 
clature incomprehensihic to educated men.” American Political Science Revietv 
vol. IV, p. 1. -“The Science of Politics,*’ p. 2. 

** Gilchrist (“ Principles of Political Science,** j*. 2) justly remarks that the term 
“politics'* when used in its original Greek sense is unobjectionable, but siiKC 
modern tisage has given it a new meaning it is useless as a scientific term. 
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the other. Thus Bluntschli, in his treatise “Theory of the State,”^ 
says, “politics” {PolitilO is more o f an art than a sc ie nce and has to do 
with the practical conduct or guid ance of t he stat e, wherea s “ political 

Vience ” {Staatswisscnschaft) is concerned with the foundatio ns o f tht; 
state, its essential nature, its forms"or manifestations, and its dcvelop- 
inent.'"* Other writers, such as Bryce ami Seeley in England and 

"^Burj^'ss and Willoughby in the United Stales, have observed this 
distinction and have employed the term “ political science ” rather than 
“ |)olitics ” in their treatises dealing with thlTongTBniaiure, organization, 
and spiiere of the state. 

-Tlie TSrnu and “Applied** Politics. —Some 

writers, who apparently hesitate to admit that the study of the pheno¬ 
mena of the state is properly a science and who therefore regard with 
skepticism the term “political science,” have nevertheless recognized 
the validity of the distinction referred to above by distinguishing Iwtween 
“theoretical” and “practical” (or “applied”) politics, the former terrn^ 
being employed when referring to the fundamental characteristics of 
the Slate without reference to its activities or the means by which its^ 
ends are attained ; the latter when referring to the state in action, that 
is, considered as a dynamic institution.*^ Thus everytliing th.it relates 

^ Pages I, 

•'* A gcMnlIy niim'’cr cif German, English, niul American \vi iters, however, 
cnpldv the term “politics” in preference to the term “political science”; ff)r 
example, Jellinck, TIollzendorlT, Trcitschkc, Wail/,, ami Siclgwick. As to the 
distinction helwecn “politics” as an art and “politics” as a science see Ehintschli, 
“Polilik” (vol. nr of his “Lchre vom mcxlcrnen Slaat”), pp. 1-6; I loll/endortT, 

“ Principien dcr Politik ” chs. ? 3 ; Von Mold, “ lincyklopiidic dcr Slaatswisscns- 
ch.iften,” p. *513; Treitschke, “Politics” (Eng. trails, hy Dugdale ami Torhen de 
Hillc, l‘d6), introductory ch ipler; Jellinek, op. cit., p". 13 ; and Rehm, “Allgemcinc 
St latslehrc," pp. 9-10. Willonghhy (“'Phe Fundamental ('oncepts of Puldic l.aw,” 
p. 7) distinguishes helweeii the science and the art of politics. I’hc science of 
piilitics, lie says, seeks an .iccur.ite flesrription and classification of political in.stitii- 
tions and the precise deterniination of the forces which create anil control them, 
while the art of politics has for its aim the determination of the principles which 
it is necessary to observe if iioliiical iiisriliitions arc to he efiidenlly operated. A 
singular use of the term “politics” is made by Goodnow in his work entitled 
“Politics and Adiniiiistrafion,” where it is employed to denote the activities of. 
the stale which have to do with the expression of the stale will, in coniradistinctioii 
if> the term “administration,” which is concerned with the execution of the state 
will. 

** The distinction between “ theoretical ” and “ applied ” politics has heeii 
«''«crvcd bv fellinck, Ifolt/endorfT, Janet, Cornew.iIl f^ewis, Alexander Main, Sir 
Frederick Pollock, and others 
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to the origin, nat ure, attributes, and ends of the state, includingjthe 
principles of political organization and adminisdr^oh, falls withii^jhe 
domain of “ theoreticar* politics, while that which is concerned with 

actual administration of the affairs of governmenjt belongs to the 
^hicrc of “ applied ” or “ practical ” politics. The majority of writers 
to-day, however, prefer the term **j) olitica l science ” instead of ** theo- 
rcticaljiiolitics” ; and the simple term “politics” instead of “applied 
jxilitics” or “practical politics” SomcT writers^ employ the term 
"science of politicsothers, the “ theory uf the slate,” like the 
Staatslchrc of the (lermans, because, as one author remarks, "it gives 
a clearer idea of the wide naiure of the field of inquiry” and at the 
same time “avoids ihe necessity of a delicate and intricate discussion 
as to whether the .study of politics is a science or a philosophy.”** In 
.‘ipite of all objections, however, the term "political science” 
(Staatswissenschaft, science politique, scienza politico) has come to be 
more generally employed by the best writers and thinkers to describe 
the mass of knowledge d(*rived from the systematic study of the state, 
while the meaning of the term "politics” is confined to that of the 
business or activity which has to do with the actual conduct of affairs 
of state.® 

The Political Sciences. —^Against the sh|]^lc term "political 
science ” the objection has been urged that it docs not correspond with 
the facts, since there is no single science dealing with the state, but 
rather a group of related sciences, each concerned with particular 
aspects of it. Thus, it is said, the modern stale is a very complex 
organization which presents itself under divers aspects and is capable 
of Ix'ing studied from rrjany dilTerent points of view. TTie mass of 
knowledge relating to each phase or asjK'ct of the state has developed 

“^For c.\arn|)Ic, Amos, Bagehot, and Pollock. 

*MrKcichnie defends the use of this irnn. He criticizes the use of the term 
**pu1iiic:il science” for the rea.san that it “often conveys the idea that it is jncrcly 
a study to be entered upon as a means to party ends, not as a resolute endeavor tc 
find tnilh for its own sake.” The term “science *)f politics” he finds cqiiall 
ohjcctionahlc for the reason that the term “science” is nssneinted with logical an 
rigorous methods of investigation and eyperiment applied to such o' jects as the, 
are adapted to, wliile the word “ politics ” is associated with all that is changeable 
and contingent in the affairs of a nation, rather than with the nrinciplcs of absolute 
and universal truth. “The State and the Individual,” pp. 2**-.^. 

*On the use of technical terms in political science see Lewis, “Methods of 
Observation and Reasoning in Politics," vol. I, ch. 4. 
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a history and a dogma of its own quite distinct from the rest. The 
phenomena of each have become so numerous and complex as to create 
a necessity for special treatment by the investigator. Thus the tendency 
has been to group them into separate categories and treat them as 
distinct sciences.*® The plural form, the “political sciences,” therefore 
seems to correspond more nearly with the facts and is preferred by 
many writers, especially the French, who commonly speak of the 
sciences morales ct politiqucs}^ 

According to the latter view a ix>litical science is one which is 
concerned, not necessarily with the state in all of its aspects or relations, 
but with any particular phenomenon of the state or any class of pheno¬ 
mena either as a whole or incidentally, directly or indirectly. Thus 
there may be as many political sciences as there are conceivable aspects 
or forms of manifestation of the state. In this sense sociology, political 
economy, public finance, public law, diplomacy, constitutional history, 
•nay be denominated jiolitical sciences, since they all deal either 
.irimarily or incidentally with some class of phenomena belonging to 
the statc.*“ Those who maintain that the singular form accords more 


Compare as to this Dunninji;, “Pfilitical Tlicorics, Ancient and Medieval,'* 
p. \xi; Giddin;rs, “Principles (if SucinloRy,” ch. 2; and Gilchrist, “Principles of 
P'lliiical Science,** p. I. The last-named writer ol’scrves that the science with 
u liich \vc are here concerned has really developed into a niml cr of independent 
siieiices and that it is impossihlc to draw absolute lines of demarcation between 
llie*n. “Whenever,” says (liddiiii^s, “phenomena belonging to a single class, and 
therefore pniperly the subject inaitcr of a single science, arc so numerous and 
c'lmplicateil rhat no one inve-itigalor ran hope to become acquainted with them all, 
iliev will he divided up among ipaiiy particular sciences.*’ Op. cit., p. 31. This, 
he asserts, is wli.ii has happened in the r.i^c of the study of the phenomena of the 
st.'ic. Dunning likewise remarks that the so called “branches** of political science 
“sloughed oiT and expanded until each h.as a history and a dogma quite tex) 
4(i:npn*hciisivc for any but special treatment.” Op. cit., p. xxii. 

’’OiTparc Du Sahlon, “L’lJnitn de la Science” (101^^). Among those who 
have di'fendcd the plural term miv I’C ircniioncd Von Mohl, HoltzcndorfT, Lewis, 
Dunning, and Giddings. Von Mohl, in his “Gcschichtc iind Littcratiir der St.iats- 
wissenschaften,” published in 1S55, vfd. I, p. 126, classified the “political sciences” 
•s fO general poliiicnl theory (.Uls'cmeine Suiatslrhre) ; the dogmatic 

political sciences, including public law, political ethics, and the art of politics 
including (liplomacv, administration, etc.; and (3) the historical 
IX)liti(::il sciences, including constitutional history and statistics. 

*^riddings even enumerates philosophy as one of the “political sciences.” Op. 
at., p. 77. .See also his “Province of Sociology,” in the Annals of the American 
Academy nf Vnlitical and Social Science, vol. I, p. 66. In some of the Scotch 
.versitics Unlay the professc^r of philosophy is also professor of ]X)litical science. 
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nearly with the facts argue that in reality the above-mentioned sciences 
are rather coordinate social sciences than independent political sciences. 
Thus, says one WTiter, in supjxjrt of this view, “ The various relations 
in which the state may be conceived may be sub-divided and treated 
separately, but their connection is too intimate and their purpose too 
similar to justify their erection into different sciences.”**' Without 
attempting to pass judgment upon the respective merits of the two 
views, it is safe to say that cither form may l)e justified by distinguishing 
between political science in its strict sense, that is, the science which 
deals exclusively with the phenomena of the state, and political science 
in the wider sense as embracing all the sciences which deal with 
particular aspects of state life, such as sociology, history, economics, 
and others. When used in the former sense, the singular form should 
be employed ; when used in the latter sense, the plural is justifiable.** 

11. Definition and Scope 

Views of Eminent Authors^— Tt was a saying of a Roman jurist 
that all definitions are dangerous because they never go far enough 
and arc nearly always contradicted by the facts. The truth of this 
observation applies as well to general propositions in political science 
as to those* of the civil law. Nevertheless, it is equally true, as has 
been well said by a noted political writer, that ” to obtain clear and 
precise definitions of the leading terms is an important achievement 
in all departments of scientific inquiry.”**’ The renowned Swiss scholar 
Bluntschli defined [lolitical science (Staatsivisscnschaft) as “the scienci* 
which is concerned with the state, which endeavors to understand and 
comprehend the state in its fundamental conditions, in its essential 
nature, its various forms of manifestation, its development.*'* Gareis, 

*'*Miinroc Smith, “The Domnin of Political Science,” in the PoUticdl Siicnce 
Quarterly, vol. I, p. 5. Among others who have preferred the use of the singular 
term may be mentioned burgess, Jellinck, Lieber, Sidgwick, Seeley, and 
Willoughby. 

^■‘Scc lellinck {op. cit., pp. 5-6), who points out the necessity of distinguishing 
between the science of the state in the larger sense of the word and the sciences 
of the state in a stricter sense which may he designated as disciplines. Sec also 
Von Mayr (“Bcgriff unci Gliederung dcr Staatswisscnschaft*'). 

Sidgwick, “ Elements of Politics,” p. 19. Compare also Bain, “Deductive and 
Inductive Logic,” p. 547, and Rchm, “Allgemcinc Staatslchrc,” p. 1. 

“ Allgemcine Staatslehrc,” lieing vol. I of his “ Ixhre vom mnclerncn Staat,” 
p. 16. Compare also HoltzendorfT, “Principicn der Politik,” p. 10. 
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a German writer said, "Political science considers the state, as an 
institution of power (Machtwesen)^ in the totality of its relations, its 
origin, its setting (land and people), its object, its ethical signification, 
•its economic problems, its life conditions, its financial sides, its end, 
etc/’‘^ Jellinek, one of the ablest of European publicists, distinguished 
between theoretical political science {thcorctischc Staatswisscnschaft 
Stautslchrc) and applied political science {angctvandte oder 
fral^tischc SttMtsivissenschaji). Theoretical political science was again 
subdivided by Jellinek into the general theory of the state {aUgcmcinc 
Staatsichre) and special or particular theory of the slate {bcsondcrc 
Staatslchrc). The former has for its purpose the study of funda¬ 
mental principles. It considers the state in itself and the elements 
which constitute it; not the phenomena of a particular state, but the 
totality of all the historico-social aspects in which the state manifests 
itself. Furthermore, the dual nature of the state, that is, its character 
both as a social phenomenon and a legal or juridical institution, 
furnishes the basis for still another distinction, to wit, that between 
the social iloctrinc of the state {sozhde Staatsichre) and the theory of 
constitutional law {Staatsrcchtskhrc). The former deals with the 
state primarily as a social organization, that is, as a society of indivi¬ 
duals organized for common ends; the latter, with the stale as a 
concept vf public law, a juristic entity or legal phenomenon.'” 

A succinct definition is that of Paul Janet, a distinguished French 
writer, who conceived jiolitical science to be “ that part of social science 
which treats of the foundations of the stale and the |)rinciples of 
government.”'® According to Seeley, “ political science investigates the 
phenomena of government as political economy deals with wealth, 
biology with life, algebra with numbers, and geometry with space and 
magnitude.”"® Seeley pointed out that as most of the commonwealths 
of antiquity were city states, ancient jwlilical science was little more 

“ Allj^cmcinc Staatskhre,” in Marqiiurciscii's “ Hniirlbiich dcs ofTcntlichen 
..Rfchts,” vol. I, p. 1. 

cit.. pp. 9-13. 

y*“Politique,” in Block's “Diclionnnirc dc la iwlitiqiie.** vol. II, p. 577. 
Introduction to Politic.il Science,” pp. 18, 37. Comp.irc CJoodnow, who 
"defines political science simply as the science which treats of the nr^rnnizatinii 
i known as the state. It is, he says, a science of both statics and dynamics, of the 
'. state at rest and of the state in action. Proccdlhifrf of thv American Politicat 
, Science Association, vol. I, p. 37. 

gar. p.s .—'> 



8 


NATURE AND SCOPE OF POLITICAL SCIENCE 


than the science of municipal ^uvernnieiit, a truth which finds illiis- 
trarion in Aristotle’s treatise on “ Politics,” a work practically limited 
in its scope to the consideration of such [K)lities only as were city states. 
Modern political science, on the other hand, is, as has been well said, 
the science of the national country state and is tending to become the 
sci(*nce of the world state. According to Professor Burgess, the 
modern rec|uiremeiits of territorial expansion, representative govern¬ 
ment, and national unity have made political science not only the 
science of liixTty but also the science of sovereignty."’ 

Points of Agreements— All of the opinions quoted above arc 
in substantial agreement on the essential point, namely, that the pheno¬ 
mena of the state in its varied aspects and relationships, as distinct 
from the family, the tribe, the nation, and from all private asstKiations 
or groups, though not unconnected with them, constitute the subject 
of political science. In short, political science begins and ends with 
the state. In a general way its fundamental problems include, first, 
an investigation of the origin and nature of the state ; second, an 
inquiry into the nature, history, and forms of political institutions ; 
and third, a deduction therefrom, so far as possible, of the laws of 
political growth and development."’ In the process r)f evolution the 
apjH'arance of new political conditions may give rise to new proldems, 
hut upon close analysis they will be seen to be problems of practical 
politics rather than fundamental problems of political science."'* 

“Relation »>f Political Science to History” in Krpnrt oj the .inicricatt History 
cal slstodatinn (1S96), vol. 1, p. 206. I'or another view, that liberty is one of the 
“chief subjects” of |)olitical .science, see T.icher, “Civil Lihcrty and Sclf-Covcm- 
ment,” p. 44: also his “P<ilitical Ethics,” \ol. T, hk. IT, ch. 13. Willoughby 
(“Fiiiidamenlal Concepts of Public l.aw,” p. .^) says political science is the science 
which has for its object the ascerlaininenr «if {political facts and ihc arrangement of 
them in systematic order as determined by the logical and causal relations which 
exist between them. These facts, he adds, include both objeclive phenomena and 
the subjective forces which create them or fix their functional activities. 

“2 “The task of political science” says Jclliink, “is m siiuTy in their funda¬ 
mental relations the public powers, to ex.imine the conditions under which they 
manifest themselves, their end, and their efleci, ami to invcsl’gate the slate in its 
inner nature.” “Rccht des inodernen Staates.” pp. **-!•). 

Trcitschkc, who treats “politics” ns lx>th an art ami a science, thus states the 
problem of political science: “First, it should aim !*» determine from a consider.i- 
tion of the actual world of states the fundamental idea of ihe stale : second. It 
should consider historically what the people have chosen, wh.u rhev have created, 
and what they have attained in f^litical life, and how: and, third, through this 
means, it should determine historical laws and moral imperatives. As such it is 



DEFINITION AND SCOPE 


9 


PoKtical Philosophy^— The distinction between political science 
^StaatswissenscAaft) and political theory or political philosophy 
J^Staatslchrc, Staatsphilosophic) is generally observed by the more 
-systematic wriiers on the state, though a precise demarcation of the 
toiindary lines which separate them is difficult, i£ not impossible. 
Tolitical philosophy is said to be concerned with a theoretical or specu¬ 
lative consideration r)i' the fundamental principles and essential charac¬ 
teristics of the materials and phenomena with which political science 
'has to deal. It investigates the development of political thought, and 
'inquires into the foundations of political authority ; it analyzes, 
‘classifies, and forms judgments upon the essential attributes of the 
‘State and thereby prepares the way for a true political science. It is 
•concerned rather with generalizations than with particulars, and predi¬ 
cates essential qualities rather than accidental or unessential character¬ 
istics.-^ Again, it is said that while jiolirical science furnishes us with 
*tlie results of logical thinking u|X)n the nature and forms of concrete 
•political institutions, political philosophy inquires into the foundations 

-applicc* history.** “ P<iliiics,*’ Enp. trans. hv Diipdalc and Torhen dc Iiillc, \r>l. T, 
-p. xxxii. ('f. also Willoiniir.'v, “The Nature of the State,** p. ^S2. “CJcnendly 
•speakinjr,** says Willoturhhy. “ there arc three preat topics with which political 
•science has to deal: stnte, povernment, Ijiw.” “Political .Science, as a University 
*Siudv,** Seivttnvf Rft'ictv, Inly, 1906, t'. Sidgwick divides the proldems of 

•political science into two general divisions: those relating to the organization of 
the Male and those relaiiiip to its function. “Elements of Politics,*’ n. 12. Pro¬ 
fessor Fnirlic (article “Politics anil Science,” Scientific Monthly, vol. XVTII, p. 23) 
•savs political science deals “with the life of men as organized under povernment 
■and law, in Avhat is known as the slate. Tt includes a study of the organization 
and the activities of states, and of the principles and ideals which underlie political 
•organization .and activities. It conside«-s the problems of adjusting pcditical 
authority to individual lihcrtv, the relations among men which are controlled by 
the slate, and the relations of men to the stale, li also deals with the distribution 
. of governing power among the sevcr.il agencies hv which the ,actions of the state 
arc dclcriiiincd, expressed, and exercised, and with the problem of international 
life.” 

“^Willoughby, “Political Philosophy,” in South Atlantic Quarterly, \’ol. V, 
■p. 161 ; also an article bv the same author entitled “The Value of Political Philo- 
.■ Sophy,” in the Political Sciencr Quarterly ^or March, 1900 ; and his “ Fund.-imental 
;?Conceprs of Public Eaw,” p. 8. Sec also Dunning, “Ancient and ^fedieval Politi- 
cal Theories,” p. xvii. The distinction between Staatslchrc and Staatswissetwhaft 
^ dwelt upon and explained by Rchm in his “Allgemeine Staatslchrc,” p. 1, and 
his “ Griindziigc der praktischen Poliiik,” pn. 1-3. Clilchrist 
Principles of Political Science,” p. 4) remarks that political philosophy is in a 
jsense prior to political science since the fiindamcntal assumptions of the former 
«re the bases of the latter. 



8 


NATURE AND SCOPE OF POLITICAL SCIENCE 


th.in the science nf municipal government, a truth which finds illus- 
trarion in Aristotle s treatise on “ Politics,” a work practically limited 
in its scope to the consideration of such ^^)lities only as were city states. 
M(;derii political science, on the other hand, is, as has been well said, 
the science of the national country state and is tending to become the 
scitMice of the world state. According to Professor Burgess, the 
modern rec|uirements of territorial expansion, representative govern¬ 
ment, and national unity have made [lolitical science not only the 
sciena* of liIxTty but also the science of sovereignty."’ 

Points of Agreements— All of the opinions quoted above are 
in substantial agreement on the essential point, namely, that the pheno¬ 
mena of the stale in its varied aspects and relationships, as distinct 
from the family, the tribe, the nation, and from all private associations 
or groups, though not unconnected with them, constitute the subject 
of political science. In short, political science begins and ends with 
the stale. In a general way its fundamental problems include, first, 
an investigation of the cjrigin and nature of the state ; second, an 
inquiry into the nature, history, and forms of political institutions; 
an<I third, a deduction iherelVom, so far as possible, of the laws of 
political growth and development."" In the process of evolution the 
apjHMrancc of new political conditions may give rise to new proWems, 
hut upon close analysis they will he seen to be pn)hlems of practical 
politics rather than fundamental problems of political science."** 


“Relation nf Political Science In History” in Hfpnrt oj the Anicrican History 
cal AsKociation (1S%), vol. I, p. 206. I’nr :im)lher view, that liberty is »inc of the 
“chief subjects” nf |X)litical science, see T.ieher, “Civil laherly and Sclf-tJoveni- 
ment,” p. 44: also his “Pnlitieal Ethics,” \ol. I, I»k. IF, cli. 13. Willniighhy 
(“Fundamental Concepts nf Public laiw,” p. ?) says jinlitieal science is the science 
which has for its object the .iseerlainmcnt cif jxilitical facts and the arrangement of 
them in systematic nnler as deterinined hy the logical and causal relatinns which 
exist between them. These facts, he adds, include l»oth ohieclive phenomena and 
the subjective forces svhich create them €ir fix their functional activities. 

“The task of political science” says Tellinek, “is m sUicfy in their funda¬ 
mental relations the public powers, to ex.imine the conditions under which thev 
manifest themselves, their end, and their cflcet, and to in\csl'gatc the stale in its 
inner nature.” “Rccht dcs inoderncn Staates.” pp. ‘tp). 

Trcitschkc, who treats “politics” ns Ixjth an art aiul a science, thus states the 
problem f»f political science: “First, it .should aim to determine from a considera¬ 
tion of the actual world of states the fundainental idea of the state : second, it 
should con.sidcr historically what the people have ch(»sen, wh.u thei» have created, 
and what they have attained in political life, and how ; and, third, through this 
means, it should determine historical laws and moral imperatives. As such it is 
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The AffirmatiTe View.p— -For our purpose a science may be 
inscribed as a fairly unified mass of knowledge relating to a particular 
'•Itabjec^ acquired by systematic observation, experience, or study, the 
ilhcts of which have been coordinated, systematized, and ciassiBed.~* 
the scientific method of examining facts is not peculiar to one class 
•jif phenomena or to one class of investigators; it is applicable to social 
is well as to physical phenomena, and we may safely reject the claim 
^ibat the scientific frame of mind belongs exclusively to the physicist 
^r the naturalist. 

It is, of course, true that political science is not and never will 
4)c an exact science in the sense that mechanics, chemistry, and physics 
.are, since its laws and conclusions cannot be expressed in the same 
precise terms nor can results be predicted with anything like the same 
-accuracy. But there are also inexact natural sciences, like meteorology, 
•whose data at any moment are too completely unknown to admit of 
jiccurate prediction. The late Lord Bryce in his address as president 
-of the American Political Science Association (1909) maintained that 
politics is a science in somewhat the same sense as meteorology is. 
It is, he said, a science in the sense that ‘‘there is a constancy and 
Uniformity in the tendencies of human nature which enable us to 
-regard the acts of men at one time as due to the same causes which 
Tiave governed their acts at previous times. Acts can be grouped and 
(Connected, can he arranged and studied as being the results of the 
fame generally operative tendencies.” Politics, he added, is not a 


kmcr. Pol, Sd. .Issoc,, vol. 11, 1905, p. 198) declared that the “idea of determine 
state policy upon scientific principles has no place in practical politics,’* yet lie 
filled that “it is hardly too much to say that political science transcends all other 
.ipranches of science in practical value, for it deals with the conditions underlying 
all art and science having their scat within the hounds of polity.” 
Compare the definition of “Science” in the Century Oictionary; sec also 
iLieber, “Political Ethics,” vol. T, p. 17. “The classification of facts and llie forma- 
TpH.of absolute judgments upon the basis of this classification,” says Pearson, in 
nis “Grammar of &iencc,” p. 6 , “essentially sum up the aim and method of 
nodern science.” Again, he says, “the classification of facts, the recognition of 
heir sequence and relative significance, is the function of science.” Compare also 
homson (“Introduction to Science,” pp. 79-SO), who remarks that the function of 
:ience is the ascertainment, registration, and classificatinn of facts and that science 
ncludes “all knowledge, communicable and veritable, which is reached by 
nethodical observation and exfieriment and Which admits of concise, consistent, 
nd cranected formulation ’’—a definition whic}i is probably as satisfactory as any 
•rief formulation can be. 
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deductive science but an experimental science, which, though it cannot 
try experiments, can study them and note results ; it is also a progres 
sive science, since every years experience adds not only to our 
materials but to our comprehension ol! the laws that govern human 
societyAuthorities are now generally agieed that the phenomena ol 
the state present a certaiji connection or sequence wiiich is the resiili 
of fixed laws, though less constant, to be sure, than those u£ the 
physical world; that these phenomena form proper subjects of 
scientific investigatiini; and that the laws and principles dediicible 
therefrom are susceptible of application to the solutioii of concrete 
prciblems of the state.*" All that is required to give a scienlifh 
character to the study of jKjIitical phenomena is tliat the iiuiuiry shall 
be conducted in accordance with a definite plan or system, with due 
regard to the relations of cause and effect, Sfi far as they are ascertain 
able, and in conformity with certain well-recogni/.ed rules of scientiiu 
investigation.*'*" 

Tile consensus of scientilic opinion is in favor of this view 
Aristotle described “politics” as the master science in the highest 
sense,**** and in practice he applied scientific methods to his study ol 
Greek politics. So did Bodin, Hobbes, and Montesquieu in later times, 
and Giriicwall Lewis, Sidgwick, Bryce, Blunischli, Jellinck, and mam 
others ill <iur own day. (jerman scholars have done more, perhaps, 
than any others by their profound re.searches aiul discriminatiiii; 
analytical method.s, to give to politics the cliaraLtcr of a science. 
Hoirzendorff defended the claim (rf |iolirics i(» be ranked as a .science. 


.'•.II •• Rcliilion.s of Science to History and to Practice/* . Inter. Pol 

Si'i. Rt‘i\ (1909), vol. Ill, pp. 1-3. See also his "Modern Democracies" (1921) 
vol. I, ch. 2. Compare also Shepard (in Barnes, " I lislory and Prospects of th 
Sfxrial Sciences,” p. 427), wlio considers that llic scientific tnetluKl can !>c resolved 
into three proce.s.se.s: first, the accumulation of facts; second, the linking of these 
together in causal sequences ; and third, the geiicralizalion from the latter of fundi 
mental principles or laws. As yet, he thinks, political science has not progressed 
beyond the second .stage, but the progress made in the Inst generation justifies the 
belief tiiat within the next half century it will attain the dignity of a true science- 
Compare as to this, J. S. Mill, ” System of Logic." p. 549. 

•*"" Whether tliere is a * political science/” said Huxley, "depends on wlieth" 
any rational principles can be found to regulate the form of constitutions, the detei, 
mination of the .sphere of the state, which make a complete and .systemati'/o'.. 
branch of knowledge, clearly formulated and understood in their mutual relations. 
"Ethics,” bk. I, ch. 11. 
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" With the enormous growth of knowledge/’ he said, it is impossible 
to deny that die sum total of aU the experiences, phenomena, and 
knowledge respecting the state may be brought together under the 
collective title ot political science*’ (Staatswisscnschaft)?^ This is the 
view of Von Mohl, Bluntschli, Jellinek, Katzenhofer, T’reitschke, Sir (L 
C. Lewis, Sidgwick, Lieber, Woolsey, Lurgess, Willoughby, and other 
fystematic writers on the stale. ** U y a done une science de I'etat,** 
fays Janet, “ non pas de tel on tel etat en particulicr, niais dc Vetat 
en general emsidvre dans sa nature, ses his, et dans scs principalcs 
jormesJ*'^'* We must conclude, therefore, that the weight of authority 
justifies tlie claim of politics to die rank of a true science. It renders 
practical service by deducing sound principles as a basis for wise 
political action and by exposing the teachings of a false political 
philosophy;"*** As a science it falls short, of course, of the degree of 
perfection attained by the physical sciences, for the reason that the 
facts with which it deals are more complex and the causes which 
inlliience social and practical phenomena are more difficult of control 
and are perpetually undergoing change.’*" As yet it is still probably 
the most incomplete and undeveloped of all the social sciences;**** 


"■^“Principicn dcr Politik” p. 4. 

Histoirc dc la science politique,” etc., vol. I, p. Ixxv. 

:ui«Thus,” says Sir Frederick Pollock, ** political science must and docs exist, 
if it were only for the refutation of absurd political theories and projects.”? 
.“History of the Science of Politics,” p. 4. 

■■‘"Compare Mill, “System of p. 549. 

■‘^ Buckle, ill his “History of ('ivilizadon/' written in 1857, declared that “in 
' the present state of knowledge, politics so hir from being a science, is one of the 
snosL backward of all the arts ” (vol. I, p. 361). Ruckle, however, did not deny tiic 
.•possibility of a political science; what he lamented was that so little attention had 
..been given to the study of the state, that as a systematic branch of knowledge it 
. ;Was loo crude and undeveloped to be considered as a science. Of the same opinion 
;\vas Mill, who wrote in 1843, “It is accordingly but of yesterday that the concept 
a political or social science has existed anywhere but in the mind of here and 
-^:iliere an isolated thinker, generally very ill prepared for the reali/aiion.” “System 
^f Logic,” p. 547. At the end of the eighteenth century political science was pro¬ 
bably further advanced than the physical and biological sciences. But with thi- 
'!|marvclous development of the latter sciences in the nineteenth century the social 
Jsciences have relatively lost ground. Fairlic, “Politics and Science,” Scientific 
'^onthly, voL XVIII, p. 21. Sec Shepard, in Barnes, “History and Prospects of 
the Social Sciences” (1925), pp. 425ff.; and Merriam, “The Present State of the 
^Study of Politics,” Amer, Pai. Sci, Rev., vol. XV (1921), pp. 173 fl. 
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METHODS OF POLITICAL SCIENCE 
Selected References 

Bluntsc:ht.i, “Theory of the State,” Tntrod., ch. 2. 

Bryce, “Modern Democracies” (1921), vol. I, ch. 2: also his presidential address 
iKrfore the American Political lienee Association, “Relations of Political 
Science to History,” American Political Science Revietv, vol. Ill (1904), 
pp. Iff. 

Catlin, “The Science and Method of Politics” (1927), pt. I, ch. 3. 

Jellinek, “Recht dcs modernen Staates” (1905), hk. 1. ch. 2. 

Lewis, “Methods of Observation and Reasoning; in Politics” (1S42), vol. I, chs. 5-6. 
Lowell, presidential address: “ The Physiology of Politics,” Amcr, Pol. Sci. 

Rev., vol. IV (1910), pp. 1-16. 

Mill, “System of Logic” (Sth ed., 1906), bk. VI, chs. 6-10. 

Seeley, “Introduction to Political Science” (1896), Lecture II. 

Limitations and Difficulties.-— Having endeavored to .show that 
the study of political phenomena may under certain conditions attain 
the character of a science, we come now to inquire into the processes 
and methods by which this may be done. First of all, however, we 
must note the limitations and difficulties under which scientific investi¬ 
gation of political phenomena must of necessity be conducted. The 
material with which the political scientist has to deal is very different 
from that with which the investigator in the physical sciences is con¬ 
cerned, being of such a character as not to permit of the use of artificial 
contrivances or apparatus for increasing or guiding his powers of 
observation or for registering results. Not only must the investigator 
work without the as.sistancc of mechanical aids, but he is handicapped 
by the fact that the phenomena with which political .science deals 
do not follow one another according to invariable laws of sequence, 
but rather at indeterminate intervals, constituting, as a noted writer 
observed, an “interminable and perpetually varying series.”^ There is 
an essential difference between physical and .social phenomena. As 

^George Cbrnewall Lewis, “Methods of Observation and Reasoning in 
Politics," vol. T, .p. 121. 
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bas been said, the subject matter with which the political scientist has 
ID deal, unlike that with which the physicist deals, includes an ‘‘ ideal 
dimension,” for political institutions are constantly changing and the 
changes are not due solely to the influence of objective conditions.^ 
The facts of history and social life cannot be reproduced at our volition 
and made the subject of experiment with a view to determining what 
js best under a given set of circumstances. Social facts never recur at 
regular interv.als as the manifestations of general laws, but rather as 
the actions of individuals or groups. The facts of natural science are 
susceptible of evaluation ; they arc governed by uniform and invariable 
laws. Each particle of matter is identical with every other of its own 
kind. An atom of carbon or a molecule of carbonic acid is not different 
from any other atom or molecule, but the units of the social organism 
tnay differ infinitely from one another. 

The necessity of sound scientific methods in the study of social 
«nd political phenomena is probably greater than it is in the physical 
«ciences, where the investigator has the aid of mechanical apparatus. 
In this connection, it has been well said that what the microscope is 
to biology, or the telescope to astronomy, a scientific method is to the 
^ial sciences.® The investigator should, therefore, be on his guard 
against pseudo methods and nf>t be misled by the methodological 
fads,” the exploitation of which has become one of the tendencies of 
the present day. He would do well to keep in mind the fact that the 
spirit and method of all true science is inductive and pragmatic, not 
.deductive and dogmatic. It is also positive ; that is, it rejects all 
'jB priori arguments, purely abstract ideas, and absolute standards, and 
builds conclusions upon the accumulated experience of the past, as 
modified by the changing conditions and circumstances of the present.^ 

Writers on Methodology.—^Not until the n'netecnth century 


-Sabine and Shepard, introduction to their translation of Krabbe, “Modern 
Idea of the Stale ” p. xii. 

'* *Ell\vond, “The Present Condition of the Social Sciences/* Science, November 
;16. 1917, p. 471. 

^Compare Vaughan, “History of Political Philosophy” (192^), \'ol. IF, p. ^ ; 
fhn Tellinek (op, cit., bk. I, ch. 2), who pointed out that many of the best writers 
pn the methodology of political science have not seemed to be conscious of the 
MfFculties and of the errors into which they arc in danger of falling through the 
^nfiision of analogies with truth. 
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did ihc phenomena of the state come to be generally regarded as a 
proper field for scientific investigation, since which time the literature 
of the subject has been enriched by the investigations of many scholars. 
Among those who have made special contributions to the metht>dology 
of political science, Auguste Comte, John Stuart Mill, Alexander Bain, 
Sir (reorge Coriiewall I-.ewis, and Lord Bryce deserve particular 
mention. Comte conceived the principal methods for the scientific 
study of social phenomena to be three in number, namely, observation, 
experiment, and comparison/' Mill recognized four methods: the 
chemical or experimental, the geometrical or al)stract, the physical or 
amcrete deductive, and the historical method, the first two of which he 
coasidered to be false methods, the last two, the true ones.*' Bluntschli 
considered the true methods of political investigation to be the philo¬ 
sophical and the historical.^ A recent French writer who has devoted 
a voliimt! to the subject of methodology in political science recognizes 
six possible lines of investigation: first, the sociological; second, the 
comparative; third, the dogmatic; fourth, the juridical ; fifth, the 
method of good sense {du him sens) ; and, sixth, the historical.’^ 
Jlie Experimental Method.-—The claim of the experimental 
method to a rightful place in the methodology of political science has 
been denied because, it is said, the nature of society is such that it 
cannot very well he made an object of artificial experimentation. “ We 
cannot,” said Sir George C. I^-wis, “treat the boily politic as a corfms 
vile and vary its circumstances at our pleasure for the sake only of 
ascertaining abstract truth. We cannot do in politics what the experi¬ 
menter dcK's in chemistry. We cannot try how the substance is 


■'•‘Positive Philosophy” (ir. by Mardneau), vol. II. pp. 79-91. Comte con- 
cci\cd an ultimate fourth method, the historical, to he applied only in the invcsii- 
gatinn of the most complex social phenomena. See the analysis and criticism 
Ginite's class!hcalion of methods in V.iughan, op. c/A, vol. II, pp. 201 fT. Coni' 
pare also McKenxic, “ Intrcxluctinn to Social Philosophy,” p. 14. 

** System of I-ogic,” pp. 550-587. 

" “ Theory of the State,” ch. 2. Bhintschli contrasted the historical and philo-. 
sophical with die ideological and empirical methods, the latter of which he pr^. 
nounced one-sided and false. He insisted that the true philosophical method is 
not one of abstract speculation as is aimmonly supposed. Among the writers 
who liavc followed the philosophical method may he mentioned Kent, 
Bosaiiquet, and T. H. Orccn. Their theories of the state arc discussed in ch. V/ 
(infra), ^ 

^Deslandrcs, “La crisc de la science politique et Ic problome de la methode. { 
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affected by change of temperature, by dissolution iii liquids, by com- 
binutioii with other chemical agents, and the like. We cannot take a 
portion of the community in our hands as the king of Hrolxlignag took 
Gulliver, view it in different aspects aiul place it in different positions 
ill order to solve social problems and satisfy our speculative curiosity."'* 
If the chemist wishes to study die effect of a combination of certain 
substances, he can create by artificial processes conditions favorable to 
'the investigation and exclude disturbing agencies. He may isolate the 
phenomenon with which he deals and expose it to certain selected 
influences, leaving the surrounding medium unchanged. Ikit if the 
political scientist wishes to experiment with democracy, for instance, 
he cannot select a state at will, intrcKluce his democracy, and wait for 
determinate results.'" He will find himself powerless to exclude 
extraneous influences, such, for example, as famines, commercial crises, 
insurrections, or other events which might destroy the results of ti'.e 
experiment.^' 

As Lord Bryce observed, the jflienomena with which the chemist 
. deals are and always have been indentical ; they can be weighed uul 
measured, whereas human phenomena can only be ilescribed. We 
can measure temperature, humidity, and the force of wind, but we 
■ cannot determine how hot were the passions of a mob. We may sa\ 
that in a political crisis the opinion of a cabinet will have weight, 
hut we cannot say how much it will be. Opinions, emotions ant! 
other factors which influence politics are not capable of compulation. 

But while scientific experimentation, as the term is employed in 


'•^“Methods n£ Ohservation aiul Rcasuning in Pdlilics,*' vol. I, pp. tM-lfo. 

• '"“Expcrimciils/* says I-cird Mryce, ‘can be tried is physics mor and <n<.i 
; again till a conclusive result is reached, hui that which we call an experiment in 
i politics can never l)c repeated because the conditions can never he exactly repro- 
! duced, as Heraclitus says that one cannot step twice into the same river. Predic¬ 
tion in physics may be certain ; in politics it can .nt best be no more than probable.** 
“Modern Democracies,” vol. I, p. 14. Compare also Vaughan, op. cit., vol. II, 
p. 201, who says that political experimentation in the sense in which it is applied 
ill the study of physics or chemistry is impossible since the fuiwer of isolating each 
individual process of inquiry, which is the essence of such expcriineniation, docs 
not exist. Having ruled out the experimental method, Vaiiglian concludes that 
there remain only two true methods of science available in political philf»soph\\ 
namely, those of observation and comparison. 

"Compare Bain, “Deductive and Inductive I-ogic,** p. ^6.^ 

“.Modern Democracies,'* vol. I, p. 14; also .imer. PoL Sd. Rcr., vol. Ilh 

p. 2. 
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the physical sciences, is inapplicable to the study of politics, practical 
experiments, the experimenta jructifera of Bacon, are being constantly 
made, consciously or unconsciously. In fact, as Comte pointed out, 
political experimentation really takes place whenever the regular course 
of state life undergoes conscious or unconscious changes.'® Govern¬ 
ments, of necessity, are constandy trying experiments on the com¬ 
munity.'"* Indeed, the whole life of the state is a succession of activities 
which, in a svnse, are experimental in character. The enactment of 
every new law, the establishment of every new institution, the inaugu¬ 
ration of every new policy, is experimental in the sense that it is 
regarded merely as provisional or tentative until the results have proved 
its fitness to become permanent. Lord Bryce in his “ American 
Commonwealth ” pointed out that one of the merits of the American 
federal system is that it enables the people to try experiments in 
legislation which could not be tried in a large centralized state.'® By 
observing the operation of a new law or a new policy and then 
enlarging or diminishing its scope as experience suggests modification, 
the legislature is able to adapt its provisions to the needs and desires 
of the community. The process is in the nature of an experiment 
whose purpose is not the ascertainment of a general truth—like 
experimenta ///c/7tvfl—but the testing and improving of the institution. 

V. Sociological, Biological, and Psychological Methods.—llie so- 
called sociological method considers the state primarily as a social 
organism, whose component parts are individuals, and seeks to deduce 
its qualities and attributes from the qualities and attributes of the men 
composing it. It seeks to interpret the life of the state by applying to 
it the theory of evolution in the same way that the development of the 
individual is explained by evolution. Closely akin to the sociological 
method is the biological, which attributes to the state the qualities of 
a living organism and which attempts to define and classify its separate 
parts, to describe its structure in the nomenclature of anatomy, and 
to differentiate and analyze its functions and trace its life processes 

“Positive Philosophy,” vol. II, p. S3. 

Lewis^ op. ciu, vol. I, p. 173. “ If by an experimental science,” said Lewis, 
“we mean a science which admits of scientific experiments, of experimenta 
ittcifera, then politics is not an experimental science ; but if we mean a science 
founded on observation and experience, politics is an experimental science.” 
Op. cit., p. 178. 
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according to the methods and in the terminology of the biological 
sciences. Among those who have made notable contributions to the 
study of organized society from the sociological and biological points 
of view may be mentioned Auguste &)mte, Herbert Spencer, the 
Austrian scholars Gumplowicz and Schaille, the French writers 
Durkheim, De Greef, Fouillee, Worms, and Letourneau, and the 
Russians Lilienfeld and Novicow. Comte in his study of society dwelt 
at length upon what he called “ social physics ” and “ social physiology.”^® 
Spencer, who was deeply infatuated with the biological analogy, drew 
a striking parallel between the social and animal organisms, pointing 
out that each possessed a “ sustaining system,” a “ distributing system,” 
and a “regulating and expending system.”^' 

The first criticism to be made of the sociological and biological 
methods is that they are not so much modes of investigation as points of 
view from which the state may be considered. The biological method 
rests mainly upon analogy instead of upon real similarity in essentials, 
and attempts to apply biological laws to the development of state life as 
if the state were in essence no different from an animal. It requires but 
little reflection to sec that the resemblance between the body politic 
and the human organism is at best only superficial, that the laws of 
growth and change which govern the one are inapplicable to the growth 
and development of the other, and that little or nothing is to be gained 
by dwelling upon the analogy.^® The attempt to construct a science of 
society by means of biological analogies, says Giddings, has been 
abandoned by all serious investigators of social phenomena.^® 

10 “Positive Philosophy,” eil. of 1868, pp. 487-189. See Worms, Rctw hit. dc 
sociolope, 189.?, p. 12; Gumplowicz, “Sociologie und Politik,” also his “Sociol^ 
gische Siaatsidcc”; Durkheim, “Les regies de la mothodc sociologique ’ ; De 
Greet “Les lois sociologiqncs ”; and Foui!I6c, “La science sociale contcmpor.Tm^ 
ch. 3. See also the summary in Barnes, “ Sociology and Political Theory,” pp. 28-29. 

“ Principles of Sociology ” vol. I, chs. 7, 8 and 9. , , , , . . , 

18 Sec an article by Lilienfeld, entitled “Y.n-t-il unc loi dcI’evoluttondesformes 
politiques?” in the Annalcs de Vinst. de sociotogie, 1895, pp. 235-246. Few a 
negative view see an article by Starke in the same journal in the year 1896. 
lessor Vaughan, while admitting that biology might throw some light on poliUcal 
and moral inquiry since “ there is a close connection between the moral and physi¬ 
cal nature of man” and since "the moral capacities of man are largely dctermin^ 
by his phy.sical organism, which in turn is largely determined by climate, soil, 
and other physical influences,” thought its practical value had been greatly exag¬ 
gerated. “History of Political Philosophy,” vol. II, p. 200. 

^•“Democracy and Imperialism” (1900), p. 29. 
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Tfj a less degree, perhaps the same thing may be said of the so 
called psychological method, which in recent years has been employed 
by many writers who have attempted to explain social phenomena and 
interpret social institutions through psychological laws.*® 

Tile Juridical Methods—A method of study which' is in great 
lavoF among (kTman political writers and to a less degree among the 
French is the juristic or juridical methcxl.*^ It is the method or point 
of view of the analytical jurists. It is the aim of this method, according 
to Jellinek, to “determine the content of the rules of public law and 
to deduce therefrom the conclusions to which they lead.” It regards 
the state primarily as a corporation or juridical person and views 
political science as a science of legal norms {Staatsrcchtslchrc^ having 
nothing in common with the science of the state as a social organism 
(sozialc Stuutslr/irr), It treats the state primarily as an organization 
f(jr the creation and enforcement of law. It conceives the relations of 
the state always as " offcntUchc Vcrhiiltnisscy and political concepts as 
Rcchtshc^riffcy and describes the constitution and activities of the 
state only in terms of their “ rcchtUchc Nature In short, it treats 
organized society, not as a social or |Hilitical phenomenon, but as a 
purely juridical regime, an ensemble of public Law rights and obliga¬ 
tions, founded on a system of pure logic and reason.** The state as an 
organism of growth and development, however, cannot be understood 
without a consideration of those extralegal and social forces which lie 
back of the constitution and which are responsible for many of its 
actions and reciprocal reactions. Any view, therefore, which conceives 
the state merely as a public corporation is as narrow and fruitless as 


For ii ilcfcnsc of the psychological iiicthoc.1 in the stiiily of the s(Kia1 sciences 
see an article by M. Heiidant, in the Revue dtt droit public, 1896, vol. V, pp. 434- 
4S6. llciidant's views arc criticised by M. Worms {ibid., vol. VI, pp. 66-70) 
and the latter’s reply is in turn answered by Beiidant {ibid., pp. 469-475). Sec also 
I..e Ron, “ Lois psychologiques dc revolution des peuples ” ; Baldwin, “ Psychology 
of Social Organization ” in the Psychological Review, vol. XIV, p. 482 ; Ward, 
“P.sychic Factors of Civilization,*' p. 299; Tardc, “Lois dc I’imitation,'* especially 
ch. 2. 

-'Sec lellinck, “Recht des modernen Staates,'* bk. I, ch. 2^ tit. 6 (Die juristische 
Methode in der Staatslehre). The juridical theory was first propounded by Gerber 
in his “Grundlagen des deutschen Staatsrecht," published in 1865. 

^Jellinek, op. cit., p. 49; also his “System der subjekdven Rechte," pp. 21 ff. 
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ihe Hegelian doctrine which gix^s to the op}!osite extreme and considers 
it merely as a moral entity.”** 

_ The Comparative MethodL—llie coniparalive method, first 
employed by Aristotle, later hy Monlesc]iiieii, and still more recently 
by De Toccjueville, Lalxmlaye, Bryce, and others, aims through the 
study of existing polities or those which have existed in the past to 
assemble a definite body of material from which the investigator by 
selection, comparison, and elimination may discover the ideal types 
and progressive forces of political history. Only those states which 
are contemporaneous in j^oint of time, as Jellitiek remarks, and which 
have a c(»mmon historical basis (Boden) and common historical, 
political, and social institutions may be compared with advantage. The 
■comparative method, observes M. Saleilles, .1 noted French publicist, 
discovers the “general current" which runs through the whole lx)dy 
of constitutions and upon which experience has set the stamp of 
approval. Cc courant \ivnvraiy he declares, ** on Ic dccoitvrc par 
Vetude critique de chacune dcs legislations etran^eres ctwisa\^ees ait 
point de vue economiqite et social, la recherche des points de contact 
susceptihles de correspondre *) un courant d*evolution commun 0 
tlusicttrs pays, la determination d'un on de olusieurs types iuridiques 
vers lesquels doive s'orienier la politique juridique des differents pays 
d etat social sensihlement similairer^^ The danger of the comparative 

®^*F«r expositions of the juridical method sec Dcslandrcs, op. cit., pp. lOS, ll*i. 
For a defense of it see ComlHithcrra, *‘La conception inridii]nc de retat’* : Sari- 
polos, “La deiniKTatic ct rclcclion proportionnellc ” ; Michoiid, *‘Thooric dc la 
pcrsonnalit^, morale”; WillonRlihv, “Fundamental Concepts,” cli. 2\ Pngnit, 
“Droit constitntionnel” (1911), \nl. I, pp. 43 fT. ; and Shepard and Sabine, Inim- 
duction to Krabbc, “Modern Idea <if the Slate” (1922), pp. xxxff. An excellent 
example of the use of the juridical inetlirKl is found in Laband's brilliant stiulv of 
the former Cerinan Fanpire, “Staatsrccht des deiitschen Reiches.” This method, 
as Laband Males it in the preface to his treatise, is that of ‘analvsis of public law 
relations, the establishment of the juristic nature of the state, the discovery of 
general superior juridical principles and the deduction therefrom of conclusions.” 

“Conception et ol)jet de la science iln droit compare,” in f-c huUt tin r/.* hi 
soch'tr dr fa frqishaion romparre for 1900. l-ord llryce, speaking of the com¬ 
parative method, which he himself applied in his own studies, .said: “That 
which entitles it to lie called scientific is that it reaches general crmcltisions by 
tracing similar results to similar causes, elinnnating those disturbing influences 
which, present in one country and absent in another, make the P’snlts in die 
examined cases different in some points while similar in others. When by this 
method of comparison the differences between the working of democratic govern¬ 
ment in one country and another have been noted, the local nr special condiii«ins, 
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method lies in the liability to error to which it is susceptible in practice^ 
since, in the effort to discover general principles, the diversity of con¬ 
ditions and circumstances, such as differences of temperament and 
genius of the people, economic and social conditions, moral and lega^ 
standards, political training and experience, are apt to be ignored or 
minimi2sed. 

J. S. Mill undertook to show that the comparative method may 
assume several forms, the *'most perfect'* of which is the process of 
difference by which two polities identical in every particular except one 
are compared with a view to discovering the effect of the differiij 
factor. Thus two states are compared which are similar as regard** 
their natural wealth, legal systems, racial conditions, etc., but one of 
which maintains a restrictive trade system. If, therefore, one is found 
to be prosperous and the other not, a general conclusion is drawn with 
regard to the effect of restrictive commercial policies upon the national 
prosperity. The method of indirect difference compares two classes of 
“instances” which agree in nothing but the presence of a factor on 
the one side and its absence on the other. Thus one state which 
maintains a protective system may be compared with two or more 
states which have nothing in ccjmmon hut a free-trade policy. By the 
method of agreement two polities wholly different with llie e.\ccption 
of two common factors may be compared. Thus two states agreeing 
in no particular except in having a restrictive trade system and in 
lieing prosperous arc compared with a view to establishing a connec¬ 
tion between the restrictive policy and the prosperity. Like the method 
of difference, it is inadequate because its results arc likely to be affected 
by extraneous circumstances, or by a “ plurality of causes with an inter¬ 
mixture of effects,”-^ 

physical or racial or economic, will be examined so as to determine whether it is 
in them riiat the source of these differences is to be found. If not in them, tfam 
we must turn to the institutions, and try to discover wliich of those tliat exist in 
popular governments have worked best. . . . When allowance has been made 
for the different conditions under which each acts, it will be possible to pronounce, 
upon the balance of considerations, which form offers the best prospect of success. 
After the differences bctw'ccn one popular government and another have been 
accounted for, the points of similarity which remain will be what one may 
democratic human nature, viz., the normal or permanent habits and tendencies 
of citizens in a democracy and of a democratic community as a whole.** Op. A, 
vol. I, p. 18. 

^Bain, “Deductive and Inductive Logic,” p. 565. 
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Hrhe Historical Method^What is really a particular form of 
t£e comparative method is the historical method, for the facts relating 
to past polities have little value for political science until they have 
.been subjected to the several processes of treatment which, as staled 
above, may be comprehended under the general term “ comparison." 
It is almost a commonplace to-day to affirm the necessity of historical 
study as a basis for the scientific investigation of political institutions 
which have historical backgrounds. They can be fully comprehended 
only through a knowledge of their past: how they have developed, 
■..tow they have become what tlicy are, and to what extent they have 
•responded to the purposes for which they were originally destined.*^ 
The maxim that constitutions grow instead of being made would iiave 
no meaning apart from this truth. The liistorical method, says Sir 
Frederick Pollock, “ seeks an explanation of what institutions are and 
are tending to be, more in the knowledge of what they have been and 
how they came to be what they are, than in the analysis of them as 
they stand.”-® It is, he said, nothing more than the doctrine of evolution 
applied to human institutions. It brings in review the great political 
movements of the past, traces the organic development of the national 
life, inquires into the growth of political ideas from their inception to 
their realization in objective institutions, discovers the moral idea as 
revealed in history, and thereby points out the way of progress.-^ 

But the historical method, like the others, has its limitations. 
Lord Bryce warned us against superficial resemblances. So-called 
historical parallels, as he pointed out, are usually interesting and some¬ 
times illuminating, but they arc often misleading. There is, he said, 
always the danger of confusing the personal or accidental factors with 
the general causes at work, such as attributing to some outstanding 
personality an influence upon the course of history out of proportion 
to its importance.-® He pointed out that the historical investigator is 
exposed to emotional influences such as do not affect the inquirer in a 

For n discus-sirm of the nature and value of the historical method, see Jellinek, 
op. cit., ch. 2, tit. 5. Among the outstanding scholars who have adopted the his¬ 
torical method may be mentioned Montesquieu in France, Savigny in Germany, 
and Sir Henry Maine in England. As to their work, sec Barker, "PoUtied 
Thought from Spencer to the Present Day,’ ch. 6. 

^‘‘History of the Science of Politics,” p. 11. 

Compare Bluntschli, ”AlIgcmeinc Staatsichre” bk. T, ch. 2. 

^Amer, Poh Set. Rev., vol. Ill, p. 8. 

CAK. p.s.—^3 
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chemical laboratory. The latter has neither love nor hate for a hydro¬ 
carbon, but the historical investigator may be influenced, consciously or 
unconsciously, by his religious beliefs, his political partisanship, his 
racial prejudices, or his philosophical doctrines.-** 

What Professor Seeley called the “irresistible temptation to mix 
up what ought to be with what is ” finds an illustration in the ideas of 
Siclgwick and Pollock (which were also the ideas of Plato and 
Aristotle), according to which the main object of political science is 
the discovery of the perfect or ideal state. To accomplish this object, 
political science must first proceed to inquire what is the end of the 
state, and having satisfactorily answered this question, it must ascertain 
what institutions and laws are best adapted for the attainment of this 
•enil. Seeley criticized this method as unnatural and fruitless. Instead 
•of beginning with an inquiry into the purpose of the state and the 
•characteristics of the best state, he would proceed, first, with classifying 
the states which he wished to study; second, with analyzing the 
structure of a particular state and distinguishing the functions of its 
several organs; third, with tracing its growth and development, noting 
any abnormal conditions in its life history ; and, fourth, with philo¬ 
sophizing upon the nature of the state in gi‘neral. The vast mass of 
facts collected by different observers must be subjected to rigid scientific 
te.sts. “We must,” he said, “think, reason, generalize, define, and 
•distinguish ; we must also collect, authenticate, and investigate. If we 
neglect the first process, we shall accumulate facts to little purpose, 
■because we shall have no test by which to distinguish facts which arc 
important from those which are unimportant ; and, of course, if we 
neglect the second process, our reasonings will be baseless and we shall 
but weave scholastic cobwebs.”*® 

Modern Democracies,” vol. I, p. 15. y\ less favorahlc opinion of the 
historical method was held by Sidgwick, who maintained that the primary aim of 
•political science is to determine what ought to he so far as the constitution and 
action ^o£ government arc concerned and that this end cannot be discovered by a 
hismrical study of the forms and functions of government. “I do not think,” 
he said, ” that the historical method is the one to be primarily used in attempting 
to find reasoned solutions of the problems of practical politics.” Sidgwick, how¬ 
ever, conceded that the .historical method has a place in the science of the state. 
“ By means of it,” he said, ” we can ascertain the laws of political evolution and 
thus forecast, though dimly, the future. ” Development of European Polity,” p. 5 ; 
adso “Elements of Politics,” pp. 7-14. 

“ Introduction to Political Sdcnce,” p. 19. 
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^^The Method of Observation^Lord Bryce laid great emphasis 
-jpon what he called the method of observation, that is, the study of 
ijovernments and political institutions by observing at close range ilieir 
.actual working—^a method which he himself followed. He visited the 
countries whose governments he desired to study and gained much 
of his information by personal conversation with public men and 
by direct observation of what governments were doing and how they 
were doing it. The political investigator, he said, must not confine 
his observations to a single country ; the field must be enlarged to 
include the phenomena of all countries; the fundamentals of human 
nature are the same everywhere, but political habits and temperaments 
vary in different countries. To the political investigator he offered 
.sound advice and uttered words of warning. He must beware of super- 
licial resemblances and deadly analogies ; he must avoid generalizations 
not based on facts ; he must be critical of his sources of information, 
and he must disengage personal or accidental causes from general 
causes. The first desideratum, he said, is to get the fact, and he 
added: “M«ike sure of it. Get it perfectly clear. Polish it till it 
.sparkles and shines like a gem. Then connect it with other facts. 
Fi!\amine it in its relation to them, for in that lies its worth and its 
significance. It is of little use alone. So make it a diamond in the 
necklace, a stone, perhaps a corner stone, in your buildiiig.'’^^ 

•’'^Presidential address, Amer, PoL Set. Rev,, vol. Ill, p. 10. Comp.irc also his 
■‘Moilern Democracic.s,*’ vol. I, p. 17. 

President Lowell declares that "politics is an observational and not an experi¬ 
mental science ” and that the method of observation is the true nirtliod of investi¬ 
gation. A library, he says, is a laboratory of political .science only in a limited 
sense, books for most purposes l^eing no more original sonr:cs for the "physiology 
of politics than they arc fcir geology or astronomy.” "The main l.iboraiory for 
the actual working f)f political insiituiions,” he adds, “is not a library but the 
•outside world of political life” and there the phenomena must be sought and 
observed at first hand. “The Physiology of Politics,” Anier. Pol. Sci Rev., 
vol. IV, p. 8. 
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Merrmm, IHrnes, and others, “History of Political Theories. Recent Times’* 
(1924), chs. 9-12 (Various authors). 

Seeley, “introduction to Political Science** (1896), Lecture i. 

SFLi(..MAN, “Principles of Economics” (1907), pp. 28-?4. 

The Auxiliaries of Political Science. —Political science is not 
the only scitMice which deals with men in organized society, for, as we 
have seen, the slate manifests itself under the form of a social as well 
as a political organism and indeed is not without a psychical and a 
physical clement. Although an autonomous science in the sense that 
it is not a mere discipline of some other science, it docs not stand 
entirely unrelated to other sciences any more than the state stands 
isolated in the universe of phenomena. We can no more understand 
political science, as the science of the totality of state phenomena, 
without a knowledge of the allied sciences or disciplines, than we can 
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^comprehend biology without chemistry, or mechanics without mathe¬ 
matics.^ It was well said by Paul Janet, an eminent French writer, 
that political science is "‘closely connected with political economy or 
the science of wealth ; with law, either natural or positive, which 
■occupies itself principally with the relations of citizens one to another ; 
with history, which furnishes the facts of which it has need ; with 
philosophy, and especially with morals, which gives to it a part of its 
principles.'*^* Other writers, like Jellinek, have treated geography, 
physical anthropology, ethnology, psychology and ethics as among the 
studies auxiliary to political science/* Formerly there was a disposition 
to exaggerate and emphasize to their common detriment the indepen- 
•dence of each branch of knowledge, but the tendency of modern 
thought is to accentuate the relations instead of the differences. In 
this connection Sidgwick has aptly remarked that it is for the good 
of any department of knowledge or inquiry to understand as thoroughly 
as possible its relation to other sciences and to sec clearly what 
•elements of its reasonings it has to take from them and what in its 
turn it may claim to give them.** Political science must therefore regard 
the allied social sciences as “working partners’* in the achievement of 
what is, ill large measure, a common task. 

Relation to Sociology.— First of all, political science touches 
at many points sociology, which may be described as the fundamental 
-social science. The slate is a sociological as well as a political pheno¬ 
menon and during its early stages it is in fact, as Ratzenhofer pointed 
out, really more of a social than a political institution. As has been 
well said, the political is embedded in the social, and if political science 
remains distinct from sociology, it will be because the breadth of the 
field calls for the specialist, and not because there an* any well-defined 
boundaries marking it off from sociology.'** While, however, the two 

’■As to this, compare the views of Jellinek, “Rccht dcs inoclernen Staates,” 
Ilk. I, ch. 4, tit. I; also Von .Mohl, “Gcschiclitc iiiul Litteratiir dcr Slaatswisscn- 
schiiftcn,” vol. I, p. 1 ; and Zacharia, “Vierzig Biicher vom Staale,” vol. T, hks. 
VII-VIII, where the relations of political science to mechanics, statistics, and 
chemistry are discussed at length. 

-Art. “Politique,” in Block's “Diclionnairc cle la Politique,” vol. IT, p. 576. 

•*0/». ch., pp. 72-120. 

■* “ Relation of Ethics Uj Sociology,” ln%. four, of Kthics, vol. X, p. 8. 

Ross, “ Foundations of Sociology,” p. 22. For an illuminating discussion of 
ihe relations of sociology to other sciences, particularly to politics and economics, 
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sciences touch at many points, so that there are no natural boundaries- 
between them, their spheres have been pretty detinitely differentiated- 
for purposes of scientific investigation. It is well, therefore, to recognize 
that the domains and the problems of the two sciences arc by no means 
the same. 

In general, we may say that sociology is concerned with the 
scientific study of society viewed as an aggregate of individuals (the 
social aggregate) or, as has been said, it is the “science of men in 
their associated processes while political science deals with a parti¬ 
cular portion of society viewed as an organized unit. Political science 
is concerned with men only when they have become organized as a 
state; for society which has not yet received the impress of political 
organization, political science is a datum. It has, therefore, a narrower 
and more restricted field, and begins much later with the life of man¬ 
kind than docs sociology. The study of the life and institutions of 
men prior to the establishment of the state, political science is content 
to leave to history and sociology. Political science is concerned with- 
only one form of human association, the state ; sociology deals with 
all forms of association. Political science assumes to start with that 
man is a political being; it docs not attempt to explain, as sociology 
does, how and why he became a (K)litical animal." 

In sociology the unit of investigation is the socins, that is, the 
individual viewed not merely as an animal and a conscious heiiig, hut 
also as a neighbor, a citizen, a co-worker, in short, a social creature.®' 
In political science the unit of study is the state as distinct from the 


see Small, American lonrnal of Sociology, July, 1906, pp. 11-31. Cidclin^s remark? 
tliiit “ the greatest step forward that political science has made in recent years has 
been the discovery that its province is not coextensive with the investigations of 
society, but that the lines of demarcation can be drawn.” ” Principles of Soci')- 
logy ” P- ^5. 

®Small, “General Sociology,” p. 7. 

* Compare Barker, “ Political Thought frofii Spencer to the Present Dav,” 

p. 1 ^9. 

^Compare Gtddings, “Elements of Sociology,” p. 11 ; Small, American fonmal 
cj Sociology, January, 1900; Ward, Popular Science Monthly, June, 1902. (him- 
plowic/., an Austrian economist and sociologist, maintained that the group instead 
of the individual is the unit of sociological investigation. He worked out an 
interesting sociologinl theory of the state which considers social groups instead of 
“free and equal” individuals as the constituent elements of the state. See hiv 
“ Die sociologische Staatsidee,” p. 52 ; also his “ Sociologie und Politik,” pp. 53-58; 
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nation, the tribe, the clan, or the family, though not unconnected with 
them; that is, its primary subject is a definite portion of society which 
manifests, in a comparatively high degree, a political self-consciousness 
and which has become organized i^ilitically. While their respective 
fields are largely separate and distinct, political science and sociology 
are mutually contributory, the one to the other. Sociology derives 
from political science knowledge of the facts regarding the organiza¬ 
tion and activities of the state, while political science derives in large 
measure from sociology its knowledge of the origin of political autho¬ 
rity and the laws of social control.*'* The political scientist therefore 
ought to be at the same time a sociologist, and vice versa.’** 

Relation to History^—In the second place, political science is 
closely related to history. It is, as Jellinek remarked, almost a com¬ 
monplace to-day to affirm the necessity of historical study as a basis 
for a proper understanding of institutions, whether they be political, 
legal, or social.’’ The political scientist should study not only the 
nature of political institutions, but how they have developed and to 
what extent they have fulfilled the purposes of their existence. History 
furnishes us in a great measure the materials for comparison and 
induction. This is especially true of political history, which concerns 
itself with the formation of states, their growth, and their decline. 
While history furnishes niucli of the data for political science, it is not 
true, as Freeman once declared, that history is past politics or that 
politics is present history. Not all of history is “ past politics.” Much 
of it—like the history of art, of science, of inventions, discoveries, 
military campaigns, language, customs, dress, industries, religious 
controversies—has little, if any, relation to politics and affords no 
material for political investigation. On the other hand, not all ixditical 

**Compare Barnes, “Sociology and Political Theory,” p. 24, and Elwood, 
” Sociology in Its Psychological Aspects,” pp. 36-37. Barnes asserts that “ the most 
significant thing about sociology and modern political theory is that most of the 
changes which have taken place in political theory in the last thirty years have 
been along the line of clc\’e1opment suggested and marked out by sociology.” 
“Some Contributions of Sociology to Modern Political Theory,” in Mcrriam, 
Barnes, and others, “History cjf Political Theories, Recent Times” (1924), p. 39'.>. 

^ As to this. Professor Giddings remarks that “ to teach the theory of the slate 
to men who have not learned the first principles of sociology, is like teaching 
astronomy or thermodynamics to men who have not learned the Newtonian laws 
of motion.” “Principles of Sociology,” p. 37. 

^^“Rccht des modernen Staates,” p. 41. 
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science is history. Much of it is of a purely philosophical and specu¬ 
lative character, and cannot therefore be assigned to the category of 
history. To fully comprehend political science in its fundamental 
relations, we must study it historically, and to interpret history in its 
true significance we must study that politically. As studies thc^y are 
therefore mutually contributory and supplementary. “ Politics are 
vulgar,” said Professor Seeley, "when not liberalized by history, and 
history fades into mere literature when it loses sight of its relation to 
politics.” "History without political science,” he said, "has no fruit; 
and political science without history has no root.”'” Separate them, 
says Burgess, and the one becomes a cripple, if not a corpse, the other 
a will-of-the-wisp.'® Seeley conceived history to be the name of the 
residuum which is left when one group of facts after another has 
been taken possession of by some science. Ultimately, he said, a science 
will take possession of the residuum, and this science will be political 
science. Many of the facts of history, he |winted out, are no longer 
recorded in historical treatises, but have been appropriated by other 
sciences. Thus the facts of the past relating to meteorology, biology, 
hygiene, surgery, and various other sciences and arts are recorded not 
in historical, but in scientific treatises. Physiology has taken possession 
of a definite group of historical facts; pathology, of another ; political 
economy is appropriating the facts of industry ; jurisprudence, of law; 
etc. If this process of appropriation continues, all the facts of history 
m the end will be swallowed up.^* Already historians deal meagcrly 
with the facts regarding the phenomena of the sciences and arts, con¬ 
tenting themselves with referring the reader to some special treatise 
for information. 

Relation to EconomicSi^With poliiical economy ,—or economics, 
to use the more modern term,—political science is closely related ; 
indeed, economics was classed as a branch of political science by some 
early economists.'■'* It was first called " political ” economy by the 
Greeks, and was defined by them as the art of providing revenue for 

“ Introduction to Political Science,” p. 4. 

“ Relation of History to Political Science,” Annual Report American Histo¬ 
rical Association (1896), vol. I, p. 211. 
fiV., p. 12. 

For example, Dugald Stewart, ” Lectures on Political Economy,” vol. I, p. 24. 
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the staie.^** Senior remarked that as late as the eighteenth century 
political economy was regarded as a “branch of statesmanship,” parti¬ 
cularly by the physiocrats, and that those who assumed the name of 
political economists avowedly treated, not of wealth, but of govern¬ 
ment.*^ His own conception of the scope of political economy was 
affected by this view, and he laid it down as a principle that this 
science involves a “consideration of the whole theory of morals, of 
government, and of civil and criminal legislation ” 

Without quoting further from the earlier writers, it may he stated 
that most of them conceived economics to be a branch of the general 
science of the state. Writers of the present day nf> longer hold to the 
earlier conception, yet there is no difference of opinion among them 
concerning the existence of a close relationship of economics and politics 
as ancillary social sciences. Political and s(K*ial life is obviously inter¬ 
mixed with, and the activities and even the forms of government are 
profoundly influenced by, economic conditions. Conversely, there is a 
distinct interaction of politics upon economics. The production and 
distribution of wealth are to some extent determined by the existing 
forms of government.*® The solution of many economic problems 
must come through political action, while, on the other hand, some 
of the fundamental problems of government have their origin in 
economic conditions. Thus tariff laws and trade restrictive acts, gene¬ 
rally, are favored or opposed largely on economic grounds and to a 
great extent the whole question of the relation between government 
and liberty is at bottom an economic problem. S«)me of the important 
Questions of present-day politics—government control of public utilities, 
the relation of the state to corporate enterprise, and its attitude toward 
the whole question of capital and hhor —^are at the same time funda- 
rreiitallv tiucstions of economics; indeed, the whole theory of govern¬ 
ment administration is largely economic.*® The underlying principles 
of «fate socialism are quite as much economic in character as political, 

Seligm.in, “Principles of Economics,” p. 7. 

Political Economy,” p. 1. 

Compare Seligman, “ Principles of Economics,” p. 30; and Hadley, “ Rela¬ 
tion of Politics and Economics,” Puhs, of Amer, F.con. Af<oc. (1889). 

^•It is no doubt true, said Nicholson, that the system of government “operates 
on economic facts,” and that “economic Iiismrv furnishes enrlless examples of 
the injurious effects of had government.” “Principles «)f Political Economy,” p. 13. 
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and in so far as it is put into practice the problems which it involves 
are largely economic.'*' 

Relation to Statistics^—The use of statistics has conic to be 
one oi the important instruments and sources ot political investigation. 
Both Von Mohl and Holtzcndorfl in tlicir day classed statistics as one 
of the “political sciences,” and it is mentioned in the Century Dic¬ 
tionary as one of the “ branches ” of [xilitical science. Von Mohl 
described statistics as a means through which a picture of existing 
political and social conditions could be obtained,while Holtzendorff 
pointed out that, in addition, they furnished a means by which an 
insight into the relations of [Political phenomena might be gained."' 
Statistics, it has been said, contribute to the study of political and 
social institutions somewhat as microscopy contributes to pathology.'*^ 
They furnish quantitative measurements of social phenomena and of 
the results of governmental activities, expressed in figures, and thus 
provide material for inductive studies—material without which the 
political investigator would often be helpless. Furthermore, as has 
been said, they are a means through which our attention is called to 
possible relations of cause and eilect and thus reveal the existence of 
a reign of law in the physical world.'"* 


C<imparc Munroc Smitii, **Thc Scope of Political Science, Fo/. Sc'i\ Quur., 
vol. 1, p. 4. 

As to the part which economic factors have played in political theory, see 
Barnes, *'Sociology and Political Theory” pp. 67-70. This author calls attention 
to the fact tliat many of the great political writers, Plato, Aristotle, Hobb^, 
Harrington, Locke, Montesquieu, and others in their treatises discussed certain 
relations between economics and political science. 

“ Encyklopiiclic dcr Staatswisscnschaftcn,” p. 745. 

”Principicn dcr Politik,” p. IS. Compare also Amos (“Science of Politics,” 
p. 19), who asserted that the “study of statistics must be regarded as a most valu¬ 
able ally and an uninistakal)le proof of the scientific character of political studies.” 

Gumplowicz, “Sociologic und Politik,” p. 40. 

Mayo-Smith, “Statistics and Sociology,” pp. li, 13. Compare also Merriam, 
“Politics and Numbers” in his “New Aspects of Politics,” ch. 4. I'he Belgian 
statistician Quetelec (1796-1874) was the first investigator to make extensive use 
of statistics in the study of social phenomena. Sec his work, “ Sur riiomme et le 
develop|x;incnt de ses facultes ” (1835). President Lowell, in his “Government of 
England” and his “Public Opinion and Popular Government,” has shown how 
effective the use of statistics can be made in the analysis of voting in legislative 
bodies and of voting on measures submitted to popular vote. Compare also Fairlie, 
“Politics and Science,*’ Set. Monthly, vol. XVlll, p. 28. President Lowell has 
taken occasion, however, to point out the necessity of carefulness in the use of 
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The mauifestations o£ political and social, like those of economic 
life^ readily lend themselves to the statistical method ; and when the 
results are properly measured, and carefully arranged and tabulated 
according to scientific methods and criteria, they serve as a guide for 
administrative action, as a basis for legislation, and as a means of 
testing the expediency or effectiveness of political policies. It is 
the practice of ail modern governments to collect and preserve in 
systematic form statistics relating to political, social, and economic 
conditions. No government could legislate intelligently without the 
aid of statistical information concerning its trade, finance, military and 
economic resources, social condition of the people, etc. Such evils as 
arise from the prevalence of disease, vice, crime, illiteracy, vicious moral 
training, and unsanitary surroundings, must first be proceeded against 
statistically. Moreover, statistics relative to births, marriages, deaths.- 
and divorces, can often be made to serve an important purpose in the 
formulation of new policies of political and social reform. 

Relation to Psychology.^—In recent years the rapprochement 
between political science and psychology has become very marked, as 
shown by the increasing frequency with which writers have attempted 
to explain certain classes of social phenomena and much of political 
life by recourse to the laws of psychology. “The application of the 
psychological clue to the riddles of human activity has indeed become 
the fashion of the day. If our fathers thought biologically, we think 
psychologically.”*'* Comte in his day gave great weight to psychology 
as the basis of his theories and Spencer relied upon it almost as much 
as he did upon biology. Hfdtzendorff enumerated Voll{crpsychologii 
as one of the disciplines of political science,"** and fkigehot in his 
“Physics and Politics” (LS73), attempted to explain the working of 

sLitistics. *'Statistics, like veal pics,” he says, **are g(X)d if yiui knnw the person 
that made them, and arc sure of the ingredients.” And he adds : “ by themselves 
they are strangely likely to mislead, because unless the subject is understood in 
all its bearings, some element can easily be left out of account which wholly 
falsiRes the result.” “The Physiology of Politics,” Amvr. PoL ScL Revicti\ 
vol. IV, p. 10. 

Barker, “ Political Thought from Spencer to the Present Day,” p. 148. Com¬ 
pare also Baldwin's observation that the biological theory which formerly held so 
conspicuous a place in the methodology of political science is Ijcing displaced by 
the psychological. “Psychology of 5^inl Organization,” Psycholntfical Revictt\ 
vol. IV, p. 482. Giddings expresses the same opinion ; “ Democracy and Tm- 
perialtsm” (1900), p. 29. “ Principicn dcr Politik,” p. 19. 
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the English consiituiion in large measure upon phychological grounds. 
A French publicist, M. Boutmy, in two volumes dealing with the 
political psychology of the English and American people, pointed out 
the influence of psychological factors upon the character and working 
of English and American political institutions."* Barker remarks that 
since the publication of Bagehot’s Physics and Politics,” ” political 
theorists have turned social psychologists.”"** This statement may or 
may not be accurate, but it is true that there has been a large output of 
literature in which it has been attempted to explain and interpret 
political and social phenomena through the laws of psychology. 

Among those who have made the most notable of such attempts 
may be mentioned Tarde,"® Durkheim,®'^ and LeBon®^ in France; 
McDougall,®® Trotter,®® and Wallas®^ in England; and Baldwin,®® 
Ellwood,®® and others in America. 

-7“E.ssai d*unc psychologic politique chi pcuplc Anglais" (PK)1 and “Elements 
d’une psychologic politique dii peuple Americain " (1902). Bryce and Ratzcl like¬ 
wise dwelt upon the political psychology of the American people. Bryce, “ Ameri¬ 
can Commonwealth," voL IT, pp. 284, 292, and Rat/xl, “ Politische Geographic dcr 
Vcreinigicn Staaten," p. 625. 

2* Op. cit,, p. 149. 

^"Lcs lois dc rimitation " (1903), "L’opinion et la foulc” (1901), and other 
works. 

30 Barnes, "Diirkhcim’s Political Theory,” Pol Sd, Qiiar. (1920), vol. XXXV, 
pp. 236 If. 

31 “Lois psychologiques dc revolution des pcuplcs" (1899) and other works. 

32“The Group Mind" (1920) and “Social Psychology" (1914). 

3®“Instincts of the Herd in Peace and War” (1919). 

3*“The Great Society" (1904) ; “Human Nature in Politics” (190S) ; and 
“Our Social Heritage” (1921). Barker (op. at., p. 230) describes “The Great 
Society" ns a treatise on “siKial psycho-therapeutics." Wallas endeavors, in the 
light of social psychology, to diagnose die diseases of present-day representative 
government and tt> suggest the appropriate remedies. 

33“The Individual and Society; or Psychology and Sociology” (1921), and 
.other works. 

3®“Sociology in Its Psychological Aspects” (1912) and “The Psychology of 
Human Society” (1925). Among other books which einphasi/c psychological 
factors may be mentioned Lippman, “Public Opinion " (1922) ; Follclt, “The New 
■State” (1918) ; Bentley, “Tlie Process of Government” fTOS) ; and Maclvcr, 
"Community” (1917). The literature of the subject is very large. The relation 
of psychology to political science and the contributions «)f the former to the latter 
are discussed in detail by Gfhlke in a chapter entitled “Social Phychology and 
Political Theory" in Mcrriam, Barnes, and others, “Political Theories, Recent 
Times,” ch. 10; and by Barnes, “Sociology and Political Theory,” especially 
•pp. 73 If., where the abundance of literature is cited. 
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“The social psychologist," it has been said, “approaches the facts 
of group life on the assumption that these facts are facts of group 
consciousness, which it is his problem to describe and explain by means 
of the method which a natural science uses in order to describe and 
explain the facts of matter." Accordingly, just as the psychologist 
regards himself as studying by means of the methods of natural 
science, a subject matter consisting in states of consciousness as 
such," so the social psychologist regards himself as studying, by means 
of the same method, a subject matter consisting in states of group 
consciousness as such.^" Lord Kryce went so far as to say that “ politics 
has its roots in psychology, the study (in their actuality) of the mental 
habits and volitional proclivities of mankind."'*** 

If we consider the state apart from its concrete organization and 
its manifestations through its legally conMiiiiied agencies, we shall see 
that it is essentially psychical rather than physical, subjective rather 
than objective in character;**® Consequently, the course of state life is 
determined in large measure by psychic factors. (}overnmcnt to be stable 
and really popular must reflect and express the mental ideas and moral 
sentiments of those who are subject to its authority ; in short, it must 
be in harmony with what LeHon calls the “mental constitution of the 
race."'® Psychology, therefore, contains the key to the problem of the 
adaptation of particular forms of governments and laws to the character 
of the people. History in its great outlines, says LeTlon, may be 
considered as the simple unfolding of the psychological ccaiceptions of 
the race, and this is especially true of political history. It would be easy 
to show that the basis of the present-day agitation for many political 
reforms is to be found in mental attitudes rather than in any real 
need for reform. The history of the past furnishes not a few examples 
of coups (Vvtat, hotilcvcrscuicnts, and revolutions that are explainable 

See also Kallen, “pDlilical Science as Psycliolo^v,'* .Uncr. Pnl. Set. Kevirw. 
May, 1918; Ginshergr, “ PsydiDloj^i' of Society” fl92l) ; Rivers, “Psychology and 
Politics” (1923); Pillsbisry, “Psychology of Nationality and TnliTnationilism ” 
(1919), ch. 2; Ford, “The Natural Historv of the Stale” (PHS), ch. 4; Gid- 
din^, “Democracy and Imp<;rialism ” (1900), ch. 2 (“The Psychology of 
Society”) ; and Holdioiisc, “Social Evolution and Political Theory” (1911). 

Barker, “Political Thought from Spencer to the Present Day,” p. 149. 

Modern Democracies,” vol. I, p. 15. 

Compare Ward, “Psychic F.actors of Civilization” (1906), p. 299. 

^“Lois psychologiqucs de revolution dcs pcuplcs,” p. 6. 
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Lirgely upon grounds oi' psychology.^^ Again, if we should attempt to 
I'xpkin why certain forms of government have worked successfully 
among some races and failed among others, why certain races have 
manifested a high degree of political capacity while others have not, 
and why the largest degree of liberty has been a boon to some peoples 
.and brought ruin to others, we should probably find the explanation 
in the facts of race psychology.'*- 

Relation to Biology^—It has been asserted that the state has 
a natural ns well as a pcjlitical history, this being a corollary of the 
Darwinian theory of evolution. The state, according to this theory, 
is “a phase of development from associations formed among animals 
of a species included in the subject matter of natural history.”^* 
Others go further still and argue that the state, like the individual, is a 
product of evolution ; in structure it is an organism having many of 
the characteristics of a biological organism ; and it grows, functions, 
and decays according to the natural laws which govern the growth and 
idecay of organic bodies. Consequently biological laws are applicable to 
the study of the phenomena of the structure and life of the state. In 
•hort, political science is a biological science. 

Of those who have undertaken to explain the organization and 
life of the state in terms of biology, Herbert Spencer is one of the 
most conspicuous examples. He maintained that in structure and 
fc;rmation the state bears a close analogy to biological organisms, that 
it possesses organs analogous U) those of animals, and that many of the 


^’■Compare 1‘.11\V(K)(1, “A Psychological Theory of Revolutions,” Amrr, Jour, 
tij Sociology, vol. XI, p. 49. 

Recently psychology has conic i<i play an important part in the army, in the 
rf>iirts of justice, and in the administration of government. Compare Mcrriam, 
‘‘New Aspects nf Politics,” p. 76, and Gosnell, "Some Practical Applications of 
Psychology U» Politics,” A met. Jour, of Sociology, vol. XXVTII, pp. 935 ff. 

^Ford, “The Natural History of Ac State” (1915), a work which undertakes 
to give a “ detailed survey of connections between biology and politics ” and “ to 
examine the foundations of political science from the naturalistic point of view 
established by the publication of Darwin's ‘Origin of Species’ in 1859.” 

Huxley maintained that the state is an organism in the same sense that 
“communities of ants and bees” are. “The Individual in the Animal Kingdom,** 
pp. 50, 142. But he did not, like Spencer, maintain Aat society is an organism in 
Ae sense that an animal is. See his essays on “Administrative Nihilism” and 
'•Government.” 
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{unctions which they discharge are comparable to those of animals.'^^ 
In short, he attempted to bring political science into connection with 
biology, though it cannot be said that he was successful, since the two 
proved to be unwilling yokefellows. Nevertheless his attempt and 
those' of others after him have exercised a considerable influence on 
political theory."*® 

Relation to Geography^Many writers have dwelt upon the 
influence of geographical conditions in particular and physical environ¬ 
ment in general upon the character and the national life of peoples, 
and some have attempted to demonstrate that national policies and 
even the structure and functions of gfwernmenis have been influenced 
in large measure by such conditions. The influence of climate, 
topography, insularity, the character of the sf>il, the presence or absence 
of mountains, plains, rivers, and outlets upon the sea, has been empha¬ 
sized by various political writers from Aristotle^® to the present. 
7k)din in 1576 was the first modern writer to occupy himself with the 
subject.*^ Rousseau maintained that there is a relationship bt'tween tlie 
character of the climate and forms of government and asserted that 
warm climates are conducive to despotism, cold climates to barbarism, 
and moderate climates to a good v>olicy.*" Montesquieu in 1748 like¬ 
wise dwelt at considerable length upon the influence of physical 
environment upon social and political institutions, and particularly 


i ^*Scc his “Principles of S<H:iol(igy” his “Svnihelic Philosophy,*’ ami especially 
his “Social Statics” and “Man versus the State.” 

Compare Barker, ap. rit., pp. 14, 141. Amunjj American and English writers 
S who have attempted to apply the laws of biology to the study of social and political 
I phenomena, may be mentioned Tennv, “S«)cial Democracy and Popnlatim ” 
I 0^2) ; Conklin, “RioIofl;y and Dcmocracv” and the “riireciion of Hiim.in 
I Evolution” (1914); Bateson, “Biological Fact and the Siriicliirc of Swiely” 
I fl9l6) ; Keller, “Swial Evolution” (1915^; Denby, “Biological Foundations of 
I Society” (1924) ; and Hankins, .iriicle in PuL Sci. Ouar., vol. XXXVfll, pp. 3SR- 
1 ' 412. The hist-named niitbor has attempted a synthesis of differential biology .ind 
psychology with particular reference to the problem of the assumptions and policies 
of modern democracy. Tcnny maintains that there is no incompatibility between 
democracy and the laws of biology. Conklin adopts the same view, maintaining 
! that democracy does not require absolute equality in the biological sense, but only 
that the citizens shall he rated according to their merits. For the liicraiurc of 
(? the subject see Barnes, “Sociology and Political T'hcory,” pp. 61-62. 

Politics” (Trans, by Jowett), bk. VIT, ch. 6. 

«“De Rcpublica,” bk. V, ch. 1. *«“Thc Social Contract,” bk. Ill, cli. 8. 
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upon liberty. Unlike Bodin, he laid less emphasis upon mere differ¬ 
ences of latitude and longitude and more upon temperature, moisture, 
and the fertility of the soil. His conclusion was that mountainous 
regions and cold climates are conducive to slavery and despotism.***' 

Buckle in his ‘‘History of Civilization” (1849)^® went to the 
extreme length of attributing to geographical influences the pre-dominant 
cause of the character and institutions of peoples. Rejecting what he 
called the “metaphysical dogma of free will” and the “theological 
dogma of predestined events,” he asserted that the actions of men, and 
therefore of societies, are determined by a reciprocal interaction between 
the mind and external phenomena. Specifically, he maiiiiuined that it 
is not the free will of man which determines the actions of individuals 
and societies, but rather the influence of physical environment, parti¬ 
cularly climate, food, soil, and the “general aspects of nature.” Thus 
he attributed the differences between the character and institutions of 
Scandinavia on the one hand, and those of Spain and Portugal on the 
other, to differences of physical environment and geographical condi¬ 
tions. Similarly, he accounted for the civilization of ancient Egypt by 
the fertility of the soil. It is believed that Buckle greatly exaggerated 
the influence of climate, food, and soil upon individual and national 
character,***' although he is not without defenders;**” 

In more recent years a host of scholars have discussed and empha¬ 
sized the influence of physical and geographical factors upon individual 
character and upon political institutions and governmental policies. 
Among these may be mentioned Bluntschli;'"* Treiischke,*"** Ritter,®* 


*®*‘The Spirit of the Laws/’ bks. XIV-XVI. 

'^Vol I, ch. 2. 

Compare Ripley, “The Races of Europe,” p. 1. 

Rdsertson, “Buckle and His Critics” (1895) and Thomas, in Mcrriam, 
fiuriics, and others, “ Political Theories, Recent Times ** (1924), p. 471. Hume, in 
his essay on “National Character” (Essays, vol. I, p. 21), denied that climatic 
conditions aiTcct in any considerable measure national character. “T do not 
believe,” he said, “ that man ever in his spirit or destiny owed any tlianks to at¬ 
mosphere, food or climate.” Ratzel, in his “ Anthropogeographie,” pp. 43-45, 
answers Hume. 

Theory of the State,” bk. Ill, chs. 1-3 (Oxford translation, 1892). 

®+“ Politics,” vol. I, pp. 210-218. 

*®Scc Gage, ••Ritter’s Geographical Studies.” 
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Ratzcl,^" Reclus/’’^ McKiiicler,"*” and Huiilingdon.''*' Other writers whose 
researches and writings have contributed to give “ political geography ” 
a standing among the sciences may be mentioned : Keltic,'*** Ripley, 
Geddes,**^* Semple,'*** Brunhes,*** and J. Russell Smith.'*’’ Many writers, 
especially the earlier ones such as Bodin, Rousseau, Montesquieu, and 
Buckle, undoubtedly exaggerated the influence c>£ physical factors of 
climate, and the more recent “ political geographers ” have not entirely 
avoided the same error.'*'* 

Nevertheless when due allowance is made for exaggeration it 
remains undoubtedly true that geographical conditions have influenced 
in considerable measure the determination of national policies and to 
some extent the character of |>olitical institutions.'*" It is generally 
admitted, for example, that the geographical disunity of ancient Greece 

“Anthropogcographic” (2d cd., 1899 and 1912); “Die Politische Geog¬ 
raphic" (1898) ; “Der Staat und scin Bodeii" (1897) ; “Die Vereinigten Staaten 
von Nordamerika ** (1878-80) ; und other works. 

" Nouvelle geographic universellc ** (19 vols., 1875-1884) and "L’liomnie cl 
la terre" (6 vols., 1905-1908). 

“Democratic Ideals and Reality, a Study in the Politics of Reconstruction*' 
(1919). 

Ko “The Pulse of Asia” (1907) ; “World Power and Evolution” (1919) ; and 
various other works. “ Whatever the motive power of history may be,” says Hunt¬ 
ingdon, “one of the chief factors in determining its course has been geography, 
and among geographic forces, changes of climate have been the most potent for 
both good and bad.’* “Pulse of Asia," p. 15. The views of these writers arc sum¬ 
marized by Thomas in Mcrriam, Barnes, and others, “Political Theories, Recent 
Times," ch. 12, and by Brunhes in Barnes (editor), '^flistory and Prospects of the 
Social Sciences" (1925), ch. 2. Applied Geography." 

“ The Races of Europe ” and " Geography as a Sociological Study," PoL Sci. 
Quarterly, Dec. 1895. 

“ Influence of Geographical Conditions on Sixrial Development,” Geographic 
cal Journal, 1S98. 

“ American History and Its Geographical (Conditions.” Freeman, in his 
"Methods of Historical Study" (p. 57), and Bryce, in an article entitled "Relation 
of (Geography to History” (Contemp. Revictu, vol. LXIl), have emphasized the 
importance of political geography in the study of history. 

“Geographic humainc." 

'*■'* “Human Geography," 2 vols. (1922). Sec also George, “Relations of Geog¬ 
raphy and History” (1907). 

®® As Duguit aptly remarks, there is a disposition among geographers to-day to 
attribute all historical events to the influence of geographical conditions. “Souve- 
raineie et Hbcrte ” (1922), p. 28. 

®'*'Compare Bryce (“Mod. Dems.," I, 166), who remarks that "in any country 
physical conditions and inherited institutions so affect the political development oi 
a nation as to give its government a distinctive character.’* 

CA*. P.S. —4 
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prevented the development of political unity,”” that the mountainous 
and landlocked character of Switzerland has influenced in some degree 
the history and institutions of that country,”” that the control of river 
mouths has affected the relations between various countries, etc. It 
might also be shown that the history of the Netherlands has been 
influenced in large measure by the peculiar geographical conditions of 
the country and the heroic struggle of Jier people with nature.'” It 
has been (fl’teii asserted that the insularity of England has made it 
necessary for that country to be a sea power and to enter into alliances 
with foreign countries.^* Similarly, German writers have frequently 
ar.serled that it was the geographical position of Germany, situated as 
she is in the center of Europe and without natural boundaries on 
several of her frontiers, which made it necessary that she should be a 
strong military power. This position, says Professor Hintze of the 
University of Herlin, “ is the decisive factor in our political geography,” 
n(»r would “it he difficult to trace much of our peculiar jx>litical 
character to this same source.” And he adds : “ Our historico-polilical 
destiny lies in our geographical position.”^^ 

It is hardly necessary to slate that the industries and economic 

“History of (Ircecc/* ch. I. 

^**Trcitschke, “Politics” p. 214, goes to the length of asserting that “the 
federal consiituiion of Switzerland is partly the result of the physical configuration 
of the coiiiiiry.” Sh.itcr (“Nature and Man in America,” p. \%) atlrihutes to the 
“geographical conditions which environ its folk” the f.ict that the Swiss have 
maiiUaineil their “local life uinlisturlx'd hy the powerful states about it for more 
than a thoiisaiid vears.” *'*So asserts Keltic, “Applied C?eography,” p. 7. 

I'<ir exampK’, hy MacKinder, “Democratic Ideals, a Study in the Politics 
of Rcconslriiclion.” Compare also Shnlcr (“Nature and Man in Anicrjc:i,” pp. 15.5, 
lyi), who emi)ha‘‘i/ed the importance of a “trifling geographical incident”—the 
cxislence of the English Channel—upon the history of E.ngland. “I'hc indepen¬ 
dent political devclopiiieiil of England for the last thousand years,” he said, “has 
been in large part due in the measure of protection afforded bv the British 
Channel.” (amiparc also Treitschke (“Politics,” I, pp. 212ff.), who attributed 
much of the difference between ancient Athens and Sparta to the fact that the 
latter was a landlocked state while the former had access to the sea. Treitschke 
emphasized also the importance of “variety of physical configuration,” of “geo¬ 
metric formation” (contiguitv), of "sea boundaries,” of “good boundaries,” etc. 

215 fT.). 

“ Cermany and the World Powers ” in “ Modern Ccrm.iny in Relation to the 
Great War,” being an English translation hy Whttclock of a collection of es.says 
hy Germ.ui scholars, entitled “Deutschland iind dcr Weltkrieg,” 1916, pp. 10, 1.5. 
See also Professor Troeltsch, ibid., p. 71, to the same effect. 
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pursuits o£ the people o£ a particular country arc determined in large 
measure by the geographical situation and geological £oundations and 
these ill turn predetermine in some degree the history o£ the conn fry/** 
Professor leligman goes to the length of asserting that the “so-called 
Anglo-Saxon individualism is largely the product of climatic condili ais 
The whole theory of individualism, he maintains, “ was a natural result 
of the economic, and at bottom, of the climatic, conditions of a new 
environment/’”^ 

Relation to Ethnology, Ethnography, and Anthropology^— 

Recent researches by learned scholars in ethnology, ethnography, and 
aniliropology have produced a large amount of knowledge which 
throws much light upon certain problems with which the political 
scientist has U) deal, such as the problems of origins, the character of 
primitive organi/ation, and important questions relating to nationality, 
lithnclogy, .s.iys Krauth-Fleming, investigates the organization and 
laws which depend upon the racial and physical dilTerences of peoples, 
and seeks to deduce from them results and principles of guidance in 
the imj'xirtant relations of social and national life. It is especially with 
the (.rgani/ation of new states and the consolidation or division of 
existing states that ethnological factors play an imj^oriant role. 
Ethnology, says another leading scholar in this field, “ is the necessary 
basis of correti history and sound statesmanship. It offers to history 
.1 foiinrlaiifjn on natural law; it explains events by showing their 
depcndcMice on (he physical struct tire, the mental peculiarities, and the 
geographic surroundings of the peoples engaged in them. ... To the 
.‘-.late.sman if offers those facts a!)nur the rapacities and limitations of 
peoples which should guide his dealings with them.”’^“ 

luhnography, which biears .somewhat the same relation to ethnology 
that geology does to geography, is regarded by some writers ti.s a 
discipline of political science. Similarly, anthropology, in so far as it 

Conip.ire Ripley, “Races of Europe,” p. 4. 

Principles of Economics,” pp. 36-40. 

^•'♦Brinton, “Races and Peoples,” p. 300. Compare also Ratzel, “Polilische 
Geographie,” p. vi.; Ratzenhofer, “Wesen und Zweek der Politik,” vol. I, p. 37 ; 
and Gatlin, “The Science and Method of Politics” (1927), pp. 189-196. As to 
the contributions of ethnology and the literature relating thereto, see Hankins in 
Merriam, Barnes, and others, “Political Theories, Recent Times,” ch. 13. 
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deals with the origin, classification, and relations of races, likewise- 
throws light upon certain of the problems with which the political 
scientist is amcernedJ® 

f 

^*’The antlm)pnlo{;icaI theories of pulidai origins and the literature of the 
subject arc reviewed by (iuldenweiser in Merriam, Barnes, and others, op. at., ch. 
11, and by dte same author in Barnes (editor), “History and Prospects of the 
Social Sciences” (1^25), ch. 5. See also Barnes, “Sociology and Political Thcorv," 
pp. 57-59. 
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1. 1 ERMINOLOCY AND DEFINITIONS 

'^ The Term “ State.”— Political .science, as we have seen, deals 

with the phenomena that highest of ail human ns.socialions, the state. 

l‘he term emphjyed by the C^rcck.s which corre.sponds most nearly to 

fhe modern En^'lish term “.slate” was polis, mcanini; “city.” For 
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them, the tcTm was appropriate enough because their states were city- 
states, not territorial or country states such as most o£ those of modern 
times are. In short, as Seeley remarked, political science was for the 
(rreeks largely municipal science. I'he Romans employed term civitas, 
which connoted the same idea. Kut they also employed the phrases 
stittiis m [juhlicac and res pithlica, which implied not merely the idea 
of citizenshij) of a city hut the notion of the public welfare. The 
terms probably conveyed to the Rr>man mind of the liflh century after 
Christ a meaning very similar to our modern notion of a siaie. The 
early IViitons adopted only a part of the j)hrase, sttuns, from which 
the modei'ii word “state'* was derived.* In early modern limes the 
coming into use of such Cierman words as iMni/es^'cseiz, and 

Landesstiuttsrecht indicated the new conception of the state .is a terri¬ 
torial rather than an urban com imm weak hr l‘he won! “ stale" 
(stiito) appears to have been introduced into the modern literature of 
political science by Machiavelli, who in his f.imous book, “The Prince” 
(// Principe, 1523) <jbserved at the outset that “all the powers which 
have had and have authority over men are states (stati) and are cilliei 
monarchies or re|)ublics.”‘* In the course of the sixteenth aiul se\en- 
teentli cetitiiries the words state, vtat, Staai appeared in Faiglish. 
French, and (Jerman literature, although Iknlin 157f) i)referred the term 
“ republic" (repitNitjne) as the title of the French edition of his 
famous treatise.'* 

Various Uses of the Term.— Etymologically the term is an 
abstract one which has reference to that which is lixed or est.iblished. 
Thus we speak of the “ stale ” of a man's health, of his mind, or of 
his economic condition. The etymological connotation does not there¬ 
fore correspond to the meaning of the word as a term of political 
science. Unforiiin.ately, like many other words of common iis.ige in the 
literature of political science and law, it is used in various senses. Thus 
it is often employed as a synonym of “nation,” “society,” “country,” 
“government,” etc. It is commonly employed also to express the idea 
of the collective action of scjciety as distingiiisb<*d fnmi individual 

'jenks, *'La\v and P<ilitics in the Middle Ages” (liS98\ p. 71. Compare also 
Bluntschli, “Theory of the State,” p. 23, note 1. 

^Jellinck, “Rccht des modernen Staates,” p. 125. ^Chapter I. 

^ Grotius, on the other hand, used the term riidtas in his " Dc jure belli ac- 
pacis” (1625), as fiodin did in the Latin edition of his work. 
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action, as when we speak of “ state ” aid to education, “slate ” regu¬ 
lation of industry, etc. Again, in some countries having the federal 
system of government, such as the United States (and the German 
Empire of 1871-1918),'’ ihe term is used to designate both the federa¬ 
tion as a whole and the component members constituting it. The 
effect of this dual use of the term is to introduce confusion into the 
terminology of political science and it sometimes leads to misconcep¬ 
tions in political tliinkiiig.'* It is regrettable that neither the Englisli. 
nor the German, nor the French language contains a suitable term by 
which the component members of federal unions may be appropriately 
designated. They are not, strictly speaking, “ states ” nor yet an- they 
mere provinces or administrative districts, at least not in the American, 
Canadian, or Australian federal unions. 

Likewise the use of the terms “state” and government,” as if the 
two things were identical, has produced ecjual confusion and often 
misunderstanding. In fact they represent widely different concepts 
and upon the recognition of the distinction between them depends the 
true understanding of some of the most fundamental questions of 
political science, .^^he state is the politically organized “person” or 
entity for the promotion of common ends and the satisfactirm of 
common needs, while the government is the collective name for the 
agency, magistracy, or organization through which the will of the state 
is formulated, ex|;ressed, and realized. The government is an essential 
organ nr agency of the state, but it is no mcjre tin* state itself than 
the hoard of directors of a corporation is itself the corporation.'^ In 


In tiu* new constitution of Oerm.iny (1019) the component menihcrs of the 
repii’olic (Reich) arc no louj^cr designated as “states” {Shuitvn) hiii as “lands” 
(iJiJider). RniiNse.iii, in his “ Lc coiilrat soci.'il ” (!)k. I, cli. fi), su^jjrcslcd the cmr 
ployinent (»f the term “ slate ” when the commonwc.i 1th is conceived as passive , 
the term “ sovereign ” when it is thought of as active; and the term “ jxiwcr ” 
when it is compared with its equals. 

Burgess in his “ Political Science and Constitutional Law,” dwells upon the 
confusion and inaccuracy resulting from this dual use of the term “state”, and 
seeks to .ivoid it himself hy designating the individual members of federal unions 
as “commonwealths” and by restricting the use of the w’ord “state” to the 
federation as a whole. Cf. also Woolscy, “Political Science,” vnl. I, p. 141, and 
Jellinek, op. cit., p. 129. 

■^The term “government” is itself frequently used in different senses. Thus 
it is employed to designate the entire organization or system, legislative, executive 
and judicial, through which the will of the state is formulated, expressed, and' 
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earlier times, it was nnt uncommon to identify the ruling sovereign 
with the state, and the famous saying attributed to Louis XIV {Uetat, 
t^est moi) has often been quoted as an example of such identification. 
But if the government and state were identical, the death of the 
reigning sovereign or the overthrow of the government would neces¬ 
sarily interrupt, if not destroy, the continuity of the state life.* As a 
matter of fatt changes f)f governmental organization do not alTcct the 
existence of the stare. States {possess the quality of permanence. 
Governments, on the contrary, are not immortal; they are constantly 
undergoing change as a result of revolution, or through legal processes^ 
yet the state continues unimpaired and iinalTected. Governments are 
mere '‘contrivances” to use the language of Professor Seeley, through 
which the state* manifests itself. 'Pliey (M)ssess no sovereignty, no 
.original unlimited auihoriiy, but only derivative power delegated by 
Ithe state through its constitution. To understand clearly, therefore, 
the nature of each and the relation of one to the other, we must avoid 
identifying them either in thought or in treatment. 

The term “state” is also frequently employed as a synonym for 
“society.” Thus it is said that society has a right to protect itself 
against crime, when it is the state that is meant. ScKicty is the more 
general term meaning the people, viewed in their associated aspect, 
that i.s, an aggregation having common interests and united by what 
the sociologists term a “consciousness of kind,” whereas the state is a 
particular portion of society politically organized for the jirotection 
and promotion of its common interests. The principal difference 
between sexTiety and the state, therefore, is that the latter necessarily 

executed. It is also employed in a more restricted sense in countries having the 
parliamentary system to desi^tnatc the cabinet or ministry. Thus in fJrcat Rritain 
one speaks of Lloyd George’s “government,” the defeat of the “government,” 
the T-iheral “government,” etc. 

* Compare Tellinck, “Recht dcs mcKlernen Sl.natcs,” p. HO. I'lie Supreme 
Court of the United Stales in the case of Poindexter v. Given how (114 U. S. 270) 
thus distinguished lieiwccn the state and the government: "In common speech 
and common apprehension they are usually regarded as identical; and as, ordintari- 
ly, the acts of the government are the acts of the state (iTCcausc within the limits 
of its delegation of power), the government of the state is generally confounded 
with the state itself, and often the former is meant when the latter is mentioned. 
The state itself in an ideal person, intangible, invisi’dc, immuM^dc. The govern¬ 
ment is an agent, and within the sphere of the agency, a perfect representative; 
but outside of that it is n lawless usurpation.” 
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implies political orj^anization, while the former does not.® Spencer 
described the state as “ society in its corporate capacity.'® 

What Is the State -—From a consideration of matters of 
terminology we come now to inquire what is the stale. Definitions of 
the state are, as the German writer Schulze remarked, innumerable, 
almost every author having his own and scarcely any two being alike.'"^ 
Aristotle, the “father of political science,'* defined the state as “a 
union of families and villages having for its end a perfect and self- 
sufficing life, by which we mean a happy ami honorable life.’''“ If, he 
said, “all communities aim at some good, the stale or political com¬ 
munity, which is the highest of all and which embraces all the rest, 
aims, and in a greater degree than any other, at the highest good.”'® 
As a general statement of the primary object r>f the state it can hardly 
he improved upon, (acero defined the state (rrspithlica) as “ a numer¬ 
ous Sf»cicty uniteil by a a»mmon sense ol right and a mutual parti- 
ciF»ation in advantages.”'^ His definition commended itself to Grolius, 
who defined the state (civitas) somewhat f.imilarly as “a perfect society 
of free men united for the sake of enjoying the advantages of right 
and the common utility,'® and his definition in turn was adopted in 
substance by Vaitel'® and Wheaton.''^ Bodin, in 1576, defined the state 
{la rfptiblique) as “an asscx:iation of families and their common posscs- 


• Barker {op, nt., p. h7) remarks that sDciciy anil ihc slate have the same 
moral purpose. Consequently they "overlap, they hlenil, they Ixirrow from one 
another. But rou^jhly, \vc may say that the area of the one is voluntary coopera¬ 
tion, its enerpy that of j^ooil will, its method that of elasiidtv ; while the area ot 
the other is rather that of mech.nnical aclion, its encr#;y, force, its mclhod, rigidity." 
Maciver ("Community," FM7, p. 5) says, ‘‘Wherever living hdngs enter into, of 
maintain, willed relations with one another, there siK'ieiv exists.” .\^ain he Points 
out that the .state exists within siK'ictv and that it is not the jortn of society. The 
.Modern State,” p. *>. . , o .. 

^'‘“naia of F.ihics,” pp. 1S6, 12\. Ford (" Naluial History of the State, 
p. 158) says "the state and .society may be regarded as the same entity, in the one 
case considered in its collective aspect, in the other in its distributive aspect.” 

neutsches Staatsrccht,” bk. 1, p. 15. 

" Politicjs," Towett’s translation, p. 110- ^ p. -5. 

M"I)c Rcpublica,” bk. I, p. 25. 

«“r)c Jure Belli ac Pacis,” bk. T, ch. I, sec. H. 
wt” Droit des )ien.s,” vol. I, sec. 1. 

"Elements of the I-aw of Nations,” ch. 2, sec. 1. But Ciceros dyiinition is 
cridcizecl by C-ilvo, " Droit international ” vol. I, p. WiS, aiul by Pradier-Ffxldrf, 
“TI»it^ de droit int. pub.,” vol. I, p, 146. 
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sions, governed by a supreme power and by reason.”*Thus, like 
Aristotle, he made the family rather than the individual the unit. 

Modem De&nitions of the State. —^Among the delinitions 
given by modern authorities the following arc am«)ng the most satis¬ 
factory. The English writer Holland defines a stall* as a “numerous 
assemblage of human beings, generally occupying a certain territory, 
among whom the will of the majority or of an ascertainable class of 
persons is by the strength of such a majority or class made to prevail 
against any of their number who oppose it.”*'' I fall, viewing the state 
primarily as a concept of international law, says, “'Fhe marks of an 
independent slate are that the community consiiititing it is permanently 
established for a political end, that it possesses a defined territory, and 
that it is independent of external control.”-^ 

Burgess defines it as a “ particular portion of mankind viewed 
as an organized unit,”-* which is substantially the same as the definition 
given by Blinuschli, who says, “The state is the politically organized 
people of a definite territory.”-- The United Stales Supreme C'ourt in 
an early case defined a state as “ a body of free persons united together 
for the common benefit, to enjoy peaceably what is their own, and 
to do justice to others.”-** More recently it has defined the state as 
“a political community of free citizens occupying a territory of defined 
boundaries, ;md organized under a government sanctioned and limited 
by a written constitulion aiul established by the consent of the 
governed.”-* Esmein, regarding it from the point of view of the jurist, 
defines the slate as “ the juridical personification of a nation.”“'U Duguit 
defines it uniquely as “a human society in which there exists a 
political ilifTerenliaiion, that is, a difTerentiation l>eiween the governed 
and the governors.”-” Carre dc Malberg defines the state concretely 
as “ a community tif men fixed on a territory which is their own and 
possessing an organization from which results, for the group envisaged 

Hvres dc la repuiiliquc,” hk. I, cli. 1. 

Elements of Jurisprudence” (6ih p. -tO. 

2” ” International I-aw” (3d cd.), p. 18. 

21 «Political Science and Constitutional Law ” vol. I, p. 50. 

** Allgcmcinc St.iatslehrc,” vol. I, p. 24. 

^Chisholm V. Georgia, 2 Dali. 456. Texas v. White, 7 WaU. TOD. 

2* “ Droit constitutionncl,” p. 1. 

*®Trait6 de droit const,” 0^10* vol. I, p. 22. 
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in its relations with its members, a superior power of action, of 
command, and of coercion.”^^ 

*T^hillimore says a state for all purpos(\s of international law is " a 
people permanently occupying a fixed lerritory, bound together by 
common laws, habits, and customs into one body politic, exercising 
through the medium of an organizcti government independent sove¬ 
reignty and Cfintrol over all persons and tilings within its boundaries, 
capable of making war ami peace and of entering into all international 
relations with the communities of the glolx*.'*"'* 

Conclusion^-— T{ one more definition may be added to 
this long list 1 would say that the state, as a concept of political sciiaice 
and public law, is a community of [lersons more or less ntimerou'^. 
permanently occupying a definite portion of territory, indepemlenr, or 
nearly so, of external control, and possessing an organized government 
to which the great b<xly of inhabitants render habitual obedience. '^Flic 
essential constituent elements, political, physical, and s[)iritual, of the 
mcwlern state are all brought out in this deiiniiion. They are : first, a 
group of persons associated together for common purposes ; second, 
the occupation of a determinate portion of the earth's surface which 
constitutes the home (or, as the (iermans say, the Bodrn) of the 
population; third, independence of foreign control ; and fourth, a 
common supreme authority or agency through which the collective 
will is expressed and enforced. 

Factors Determining Definitions : Points of View. —Naturally 
definitions of the state are colored by the opinions of their authors 
and arc affected by the point of view from which the state is envisaged. 
Thus the sociologist, viewing it primarily as a social phenomenon, 
usually defines it differently from the way in which the jurist, wlio 
regards it first of all as a juridical establishment, usually defines it. 
Similarly, writers on international law in their definitions emphasize 
certain elements which the political scit'iuist ignores or minimizes. 
Finally, philosophical writers who think and write in abstract terms 
formulate their definitions accordingly. Such, for example, were the 
definitions of Hegel, who defined the stale as “ the incorporation of 

Throne g4n4rale dc Petal” (1920). vnl. 1. p. 7. 

^“International Law” (3d cd.), vol. I, p. 81. 
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the objective spirit as “ the ethical spirit, the manifest, self-conscious, 
substantial will of man, thinking and knowing itself and suiting its 
performance to its knowledge or to the proportion of its knowledge”; 
as “the acluali/atioii of concrete freedom”; as “i^erfccted rationality”; 
as “the realization of the moral idea,” etc.”® 

The objection to such definitions is that they are, aside from their 
highly abstract character, leased on a one-sided view of the state and 
afford little clue to its real character and mission. 

In attempting to define the state we should do well to remember 
that it is at the same time botli an abstract conception and a concrete 
organization. Abstractly considered, it is merely a juridical person, a 
corporation, sep.irate and distinct from the people who, with the 
territory which they occupy, constitute the physical state. On the other 
hand, the state uincretely considered is the community, the territory 
which it occupies, and the organization through which it wills and 
acts. Thus viewed, the state is identified with the physical elements 
which are said to constitute it;"*® Some writers conceive it only from 
the first viewpoint; others, denying the personality theory, regard it 
(jnly from the second point of view.*^ 

The Idea and the Concept of the Stated —^Political philo^ 
sophers have ofteti discussed the “ idea ” and some have distinguished 
it from the “ concept ” of the state. The term “ idea ” as thus used 
connotes several meatiings. 'llius the stale, when considered apart 
from its concrete physical existence, is sometimes referred to as an 
abstract “ idiM.” Again it is sjM»ken of as existing in “idea ” before 
it has acquired an objective hirm with an organization and institutions. 
Thus Hegel said the “ idea ” of the state has “ immediate actuality in 
the individual state,”'*" Iiy which he apparently meant that it is merely 
a thing of phiK/Sophical speculation until it “takes flesh and bkwd” 
and becomes a working institution serving the needs of the community.** 


-*^*Scc* Morris, “Ilevel’s lMiilos<iphv of History,” pp. 79fl. 

tic MnllMrrg (“'Phcoric gcm'ralc tie IV'tat,” vol. I, p. 8) criticizes this 
idciuification. 'IVrriiory, population, and the organized machinery of government, 
he snvs, are only the conditions of the formation of the state ; i.e., the state is 
merely the resultant of these facttirs and should not itself he confused with them. 

1'lie |>rrsonality theory is discussed more at length in ch. X (infra). 

■•^“Philosophy of History” (Eng. Trans, hy Morris), p. 83. 

Compare Vaughan, “ History of Political Philosophy ” (1925), vol. II, p. 175. 
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Other writers, for the most ijart Germans, clistingiiishijig l>etween the 
idea (Idee) and the concept (Besrif}) of the state, employ the terra 
Staaistdee to designate tlic ideal l y per fect state as disinguished from 
the i mperfect actua l state, that is,^ the stale as a concept. Some of 
them appear to regard the ideally perfect stale as a universal Male. 
Thus Bluntschli said, “ the concept of ihe stale (Stmtshegriff) has to 
do with the natural and essential characteristics of actual states. I’he 
idea of the state (Staatsulcc) presents a picture, in the splendor of 
imaginary perfection, of the slate as not yet realized but lo be striven 
for.”®* Burgess adopts this distinction between the “ idea ** and the 
“ concept ” of the state. He says : “ The idea of the state is the 
state perfect and complete. l‘he cf>ncept of the state is the state 
developing and approaching perfection. From the siandpoint of the 
idea, the state is mankind viewed as an organized unit .. From the 
standpoint of the concept, it is a particular portion of mankind viewed 
as an organized unit. From the standpoint of the idea the territorial 
basis of the state is the world, and the principle of unity is humanity. 
From the standpoint of the concept, again, the territorial basis of the 
state is a particular portion of the earth's surface, and the princi|)le of 
unity is that particular phase of human nature and of human need, 
which at any particular stage in the development of that nature is 
predominant and commanding. The former is the real stale of the 
perfect future. The latter is the real stale of the jwst, the present, 
and the imperfect future.”®’'' The distinction is largely metajiliysical or 
philosophical and has little practical value. The view that the ideal 
state —^"the .state of the perfect future”—is the universal state, will, 
of course, find numerous combatants. 

The State as a Concept of International Law. —^Thc! state as 
often defined by writers on political science and con.siitutional law is 
not necessarily a state in the sense in which the term is used in the 
literature of international law. ('.(inversely, a state in the latter sense 

Theory of the State,” p. !*>. Elsewhere Bluntschli refers to the state as 
^organized mankind.” 

as«Politic.!I Science and Constitiitionai T.aw,” vol. I, p 49. Sec .also 
Willoughby, “The Nature nf the Stale” (1896), pp. 14-15, and “Fundamental 
Concepts of Public Law” (1924), pp. 16-17. Hegel (op. cit., p. 82) likewise 
appears to have regarded the “ idea ” of the state as the slate universal—the state 
** progressively actualizing itself in the process of universal human history.” 
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may luck some of the attributes of a state as a concept of political 
science and constitutional law. Thus writers who do not consider 
sovereignty as an essential constituent element of the state regard 
members of federal unions, protectorates, so-called vassal states under 
the suzerainty of other states, slates under mandates, and autonomous 
dependencies like the Hritish self-governing dominions, as states, 
although they are not fully such in the eye of international law- 
Likewise, there is a group of petty stales such as San Marino and 
Liechtenstein which, although sovereign and possessing the other marks 
of a state when judged by the criteria of political science, are not 
regarded as full international persons. A state in the sense of inter¬ 
national law must he a fully sovereign and independent community 
with a legal cajniciiy to enter into international relations, and must 
possess the power and will to fulfill the obligations which international 
law requires ol all members of the family of nations. Hiirihermorc, 
it must have keen recognized as such and thereby admitted to mvMubcr- 
shi[> in the international community on a footing of equality with 
other stales. \ community therefore may possess all the marks of a 
state as usually defined in terms of political science, but until it has 
been received into the family of nations it is not a state according to 
international law. International law does not deny the existence of a 
state before it has been recognized, hut it simply lakes no notice of it. 
Thus the Ottoman limpirc was not admitted to participate in the 
benefits of the l^uropean system of public law until 185f>, while China 
and Japan were not recognized as full memlxTs of the international 
community until a still more recent dale. Although Russia has long 
been a membcT, there is at present a disposition to treat her as being 
outside the circle because f)f the refusal «)f the Soviet government to 
recognize the validity of the international engagements and obligations 
entered into by the former governments of Russia.®® 

Is the League of Nations a State 7— The recent establishment 
of a new international political entity known as the League of Nations 
has given rise to much discussion as to its exact juristic character. 

*‘^^As to tin* concept of the state as an international person see Oppenheim, 
'* Tntcmational I.aw” (3cl ed.), pp. 125-129 and 134-139; Cobben, “ I-cading 
Cases on International Law” (3ci ed.), p. 47; Willoughby, “Fundamental 
Concepts of Public Law,” ch. 17; and Crane, “The State in Constitutional and 
International Law.” 
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Some of its friciuls have inaiiitaiiied that it is a state, at least in the 
sense of international law, that is, an international person, while some 
of its critics have attacked it on the ground that it is a “ super-state ” 
erected over the individual states which compose its membership. It 
is a creation having executive, administrative, and quasi-legislative 
organs ; it has brought about the establishjiient of a court which may 
be regarded, in a sense at least, as the judicial organ of the League ; 
it has a seat or capital, a treasury, a budget, it owns buildings and 
other property ; it can probably sue in the courts and be sued, at least 
with its consent; it is said have the right ()f legation, since in fact 
several members of the League have accredited permanent quasi- 
diploinatic representatives to it and occasionally it sends temporary 
missions to other states ; its representatives and (>ilicials by article 7 of 
the covenant are declared to be entitled to diplomatic privileges and 
immunities when engageil on the business of the League ; it is said 
to exercise the right of sovereignty, for example, over the Saar basin 
and the territories itnder mandate ; it exercises the power of inter¬ 
vention f(»r the protection of minorities in cert.iiti states ; it exercises 
the power of a protectorate, for example, over Dan/ig ; it has the 
power to declare war and make peace ; etc.’*^ 

The League Not a State* —On the other hand, it is argued 
that the League cannot he properly regarded as an international pc*rson, 
or Slate, for the reason that it has no territory of its own over which 
it can exercise jurisdiction, no |K)wer i<i issue commands and enforce 
obedience, and if it hatl, it possesses no subjects to whom it coulil 
address such commands. As to the right of legation alirihuted to it, 
i‘ has been pointed out that it is at best only a very imperfect right, 


Among those wli«» rcg.irJ tin: Lc.ignc as an inicrnational person, for ilic 
abti\e-mciitional reasons, may be inciiiioneil Oppenliciin, Rcr. tie tiroit hit, pnf*., 
2d scr., vol. 1, 1‘iiy, p. 2^7 ; Srliiicking and Wdilu-Tg, “Hie Sat/iing des Viilker- 
bunds,” pp. 61 ff.; Roiigicr, Rev, Rcn, tic droit int, pith., vol. XXXIII, rJ21, j». 2IM); 
Faikhillc, Droit int. pub., I*t22, vol. I, pi. 1, p. 71^; Larnaiide, “La sociotp des 
nations,” 1920: Klcint/es, “La societo dcs nntions ct Telat,” 1921 ; Urnnet, “I-a 
socicte dcs n.'iHon.s ct l.i France,” 1921. Compare Hoiirgcois, in Scclle, “ Lc pacie 
dcs nations'* (1919), pp. viii-x. Mr. E. A. Harriman, in a recent biKik “The Consti¬ 
tution at the Cross Ro.sds” (1925), maintains not only that the T.caguc is '*a 
political society,” a “legal p:rson ” with some control over its members, but that 
since these members are sovereign nations it is a “ superstate.'* Sec also his n<itc 
in the Amer. Pol. Sd. Rev., Ian. 1927, p. 137. This view is apparently approved 
David Jayne Hill, A>ner. Jour, of Int, Law, April, 1926, pp. 415 fT. 
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since the Lcjigue h.i.s no legal capacity to accord diplomatic privileges 
to persons accredited to it, nor to protect those to whom it is promised, 
nor any power to refuse to receive a particular person because he is 
persona non grata or for other reasons. Its right to declare war is 
nothing more than the right of the council to recommend to the 
members military action and if in their discretion they act upon the 
recommendation the war is carried on not by the League but by the 
participating members. Its alleged right of sovereignty over the Saar 
basin is not such in strict legal theory but merely the right of provi¬ 
sional government and trusteeship, the dc jure sovereignty remaining 
in the German state. The situation is essentially the same in respect 
to the mandated territories, the sovereignty over them belonging either 
to the mandatory power or to the mandated state.'^^ In either case the 
role of the League is merely that of supervision—the duly to see, so 
far as it can, that the mandatory jwver exercises its control in accord¬ 
ance with the terms of the mandate and for the benefit of the 
inhabitants. 

As to the right <jf intervention in behalf of racial, linguistic, or 
religious minorities, that is nothing more than the right to use good 
offices and moral influence or to recommend military action by the 
members of the League. Finally, the alleged League protectorate 
over r>anzig is not such in fact, and it is |K)inted out that the rontrol 
of the foreign relations of the free city has been enirusied to Poland, 
who exercises it not on behalf f>f the League or even of the free city, 
but in the interest of Poland herself. 

For these reasons it is denied that the League is an inter national 
person, that is, a state in the sense of international law.*"*® The belter 

There is a cliflercnce of opinion as to this. See Q. Wright, Sovereignty of 
the Mandates,” American Jour, of Int. Law, XVII, 1923, p. 698. See also his 
editorial, ihid., 1924, pp. 306 ff., and the opinions there cited. 

This view is maintained by Rolin, Rea. de droit int. et de l^g. comp. 1920, 
p. 334; by Huber, Zeitschrift fiir VdUcrrecht, 1922, p. 11 ; and Makroski, Rev. 
gfn. de droit int. pub., 1923, p. 215. &e also Voorhecs, Amer. Pol. Sci. Review, 
vol. XX (1926), p. 847. 

The whole question is luminously discu.ssed by P. E. Corbett in a chapter 
entitled “What is the League of Nations?" in the British Year Boo\ of Inter- 
national Law, 1924, pp. 119ff. This author, while denying that die League 
possesses the right of legation, of war and peace, of sovereignty, of intervention, 
etc., nevertheless concludes that it is " a person in international law ” and as such 
is “ the subject of rights and duties distinct from those of its mend)ers ” (p. 147). 
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view is lhat the League is not a slate, least oL' all a super-stale," 
according to either political science or inlernatif)n;il law, but is rather 
an association of inilependent stales and self-governing domini(3n.s 
established for the accomplishment of specitic objects. As such it 
approximates a state, in the sense of international law, more nearly 
than any other international assoLiation in exisience. In the course of 
time it may possibly develijp into an association possessing the attrihuies 
of a full-lledged interiuricjiial person, though it is diificult to see how 
it can ever evolve into a slate, as the term is ordinarily delined in 
political science and constitutional law, without its involving the 
destruction, in jurt at least, cif the individual iTiember states com¬ 
posing it. 

Is the Papacy a State ?— -Prior to 1870 the Holy See was a 
slate and the pope was a temporal sovereign, as well as the ecclesias¬ 
tical head of the Roman (Catholic Cliunh. in that year, however, the 
papal territories were secularized and incorporated in the new kingdom 
of Italy and thus the temporal sovereignty of the pope came tc» an end. 
Nevertheless, certain Catholic writers maintained that the papacy was 
still a state, althougli they a(!mitted that it lacked some of the charac¬ 
teristics of other Mates.*" Hiey argucil lhat although the |»apacy had 

Coriip.irc iilsu I’lUller, “Snxcrcignly in the LiMgiu: t»f Xalions," 
pp. .55ff., where ii is correctly denied that the League is a “super-stale” or 
possesses the power of sovereignty. In the same sense .see Williams, “The Status 
of the League oL Natiims in International r.aw,” in Rrpnrt oj the IntirnntioN.il 
Lnw Associiition, 'I'hc Supreme ('oiiri uf the Uiiimi of S(»ulh Afrie.i in 

Jiolding lhat the mandattxl territory of Sciiiiliwesi Afrie.i i'* iu>i a fully sovereign 
anil independent state hut is under the sovereignty of either the m.indaiory power, 
the principal allied and asscjciateil powers, or the League, denied ih.il the League 
is eilhur a " super state ” or c\eii a distinct inicrn.'iiioiial persuii, hur iuain>ained 
tliai it is in re.ilily “an associ.ilioii of stales wliicli, while nlainiiig their own 
sovereignty and status, have agreed with one another to pursue a certain line of 
conduct in intcrnation.il affairs as laid down in the cfivenant and to cf»«Jperaie in 
certain matters of general concern. It functions through an assembly, a council, 
and a permanent secretariat, hut none of these have any compulsory |>owcr over 
the individual states—it is not a state, it owns no territory, governs no subjects, 
and is not endowed with the attribute of sovercigntv.” Christum v. Rex, Citpe 
Times, Dec, 1, 1923. 

•‘^As to the political and international status of the pap-acy in 1870-1829, sec 
Fauchille, op, cit„ vol. I, pt. I, pp. 727 ff., and the bibliography there reproduced. 
See al.so Oppenheim, op. cit,, vol. T, pp. 181 IT.: Rompard, “ I-c pape ct Ic droir 
dcs gens” (lcS88) ; Chretien, “La papaute et la conference dc la paix.” Rev. gen. 
dc droit int, pub., vol. VI, pp. 284 fl.; and the valuable article of M. Gidel, 

GAR. p.s. —5 
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lost its former tcTritorics it still possessed the Vatican with its grounds; 
that in its officials, employees, and guards it had subjects ; that they 
were under the jurisdiction of the papacy alone ; that the papacy had 
its own governmental organization and judicial court; that the pope 
was not subject to the king of Italy or any other temporal sovereign ; 
that he sent and received diplomatic representatives who were treated 
on an equal f(X)ting with other diplomatic representatives; that he 
entered into agreements (concordats) with other stales ; and that he 
was accorded (at least hy Catholic powers) the honors of a temporal 
sovereign. 

The lx?tter ojiinion, however, is that while the papacy was treated 
somewhat as if it were an international person, it was not such in fact 
and that it was still less a state according to [)olitical science. It was 
not invited to send plenipotentiaries to either of the two Hague Peace 
C'onferences or to other international conferences later convoked. More¬ 
over, the diplomatic representatives appointed by or accredited to the 
Vatican were charged only with interests of a religious character, and 
the concordats to which the papacy was a parly dealt only with such 
matters. 

All doubt as to whether the papacy was a state was removed, 
however, in 1929 by the conclusion of a treaty by which Italy recognized 
the sovereignty, ownership, and exclusive jurisdiction of the Holy Sec 
over the Vatican City, a small territory of 160 acres inhabited by about 
4(X) persons."*'’ Italy also recognized the right of the Holy See to send 
and receive diplomatic representatives according to the gt'iieral provi¬ 
sions of international law. By an express declaration, howi'ver, the 
Holy Sec announced its intention of remaining aloof from all temporal 
disputes between nations and of refraining from participation in inter¬ 
national congresses convoked for the settlement of such disputes, except 
upon special appeal from the contending parties. 

II. Thf. State Distinguished from OriiER Ass(k:iations 

Nature and Kinds of Associations. —^The st.Tte, as we have 
seen, is an asscKiation of human beings. It is not, however, the only 

“Quelques idfes sur la cond. int. de la papaut6,” Rev. dc droit ini. ct le leg. 
comp., vol. XVIII, pp. 589 ff. 

Texts in Current History, July, 1929, pp. 552 fF. 
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such association. Within the territorial limits of every highly civilized 
state arc to be found an almost bewildering number of other associa¬ 
tions, such as churches, labor unions, political parties, professional 
.issociations of various kinds, scientific bodies, learned societies, associa¬ 
tions of public functionaries, and countless others. One of the striking 
t.icis of mcKlern life, in fact, has been the tendency of men to unite 
themselves into group associations for the advancement of common 
social, scientific, religious, educational, political, economic, and other 
interests, with the result that to-day society is a veritable network of 
such associations. The slate is no longer a mere “ sand heap of indivi¬ 
duals, all equal and unrelated, except to the state.” Some of these 
associations embrace within their memlKTship a large proportuui of the 
adult population of the state ; many of them are international in scope, 
cutting across boundary lines and including in their membership persons 
ul many ccjuntries.*'- Large numbers of men (and women) are members 
lit more ilian one such association. All of them are organized ; many 
<»f them have treasuries and budgets, own property both real and 
personal, have statutes, by-laws, and rules of discipline, and exercise a 
certain control over their members. Many of them have charters of 
incorporation from the state and therefore possess what the lawyers call 
a juristic personality, but whether they have been thus recognized by 
the state or not, they have according to some writers a real, as contra¬ 
distinguished from a hypothetical or fictitious personality.^*’* Some of 

^^“Tmagine” says M. Fouilli5c ("La science siKiale contemporaiiie,” p. 13), “a 
great circle within which are lesser circles combining in a thoiis.ind ways to form 
the most varied figures without overstepping the limits that inclose them : this is 
.111 image of the great association of the state and of the particular associations.’* 
If the "limits” here referred to mean territorial limits, this metaphor is, of course, 
false, since many associations arc not circumscribed by state frontiers. Compare 
MacTver, “Community** (1917), p. 29. Speaking of these groups, Figgis 
("Churches in the Modern State,” 1913, pp. 87-88) says: "All of tln-se groups 
(or many of them) live a real life; they act towards one anrither with a unity of 
will and mind as though they were single persons; they all need to be allowed 
reason.'ible freedom . . . they arc nil means by which the individual comes to 
himself.” 

There has been much discussion as to the legal nature of such groups. Cierke 
(“Deutsches Genossenschaftsrecht,” 1868-81) was the first jurist to maintain that 
they possess a real personality independent of their formal recognition :i« juristic 
persons by the state. Professor Maitland of England adopted Gierke's view. 
“ There seems to be,** he said, “ a genus of which state and cor|x)ration are species ; 
they seem to l^e permanently organized groups of men ; they seem to be group 
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them, such as religious, charitable, and educational bodies, are occupied 
with interests in the advancement of which the state is itself concerned. 
Indeetl, in some cases the stale recognizes the fact that they are, in a 
sen e, cooperating partners with it in the pursuit of a common task and 
aids them by means of subventions from the public treasury. 

Differences between the State and Other Associations. —Hut 
while there are striking similarities between the slate and many other 
human associations, there are fundamental differences which distinguish 
them in their constitution, their functions, their power, and their ends. 
In the first place, membership in all such associations is a purely volun¬ 
tary matter and a member is free to withdraw whenever he elects to 
do so, whereas menilK*rshi|i in the state is compulsory and the citizen 
can thr(jw oil his membership only by expatriation. 

In the second jilacc, a man may belong to as many v(jluntary 
associations as he wishes, provided he can secure an electkm, but he 
cannot ordinarily be a recognized member (jf more than one state. 


units; wc seem to iiitriliutc acts and intents, rights and wnmgs, to these groups, to 
these units.’* Ho suggested that wc are slaves to a theory o£ ilie jurists when we 
endeavor to fix an inimcasurahlc gult between the slate and other groups of men. 
See his intnuiuciion to the translation of Gierke’s “ Political I'lieories of the Afiildlc 
Ages'* especially p. ix ; also his “Collected PapiiV vul. Til, pp. .^l)4 if. 

Dr. J. N. Figgis, in a plea for the .'lutonoiny of the elinrclies, likewise aliribiiies the 
quality of “personality” to such groups or associations as the church, composed ot 
men lx)iind together for the promotion of common interests. This “personality,'* 
he contends, is natural and is not derived from the f.ici ih.U it has been f.iiiiially 
C'in.l'crrcd by thi‘ slate. Sec his “Churches in the >!odern St.iie” (I'd'*), cli. ?. 
CMier writers who niaini.iin a similar view arc ITarkcr, "Political Thought from 
Spencer to ilu- Present D.iy,” pp. 175IT., who asserts lliat such groups pcjsscss j 
“juristic,’* if not a “real’’ personality, even before it has !uvn recognized or con¬ 
ferred Iw the slate; Laski, “The Problem of Sovereignly” (I'11*7), “ .\uthority 
in the Modern State" (l‘»19), and “Grammar of Politics” especially 

ch. 7 ; MacTver “The Modern Stale” (192fd, pp. 16511.; Krabbc, “The Motlern 
Idea of the Slate" ; and Saliinc and Shcp;ircrs tr.nnslation of the latter work (1922), 
pp. .\i. (T. See also the articles by Lindsay, “The Slate in Recent Political Theory” 
and Barker, “The Discredited State,” Polit/ml Oiuiricrly, no. I (1914) and no. V 
(l‘d^) ; .iinl Paul-Boncour, " 1-c federalismc economique” (H^l), especially 
pp. 1 IT. and 3«':9 iT. 

This view is of course contrary to the traditional ami still generally accepted 
“ concession ” theory according to which the “ personality ** of a group is derived 
friiiii the stale cither cxiircs.s conferment or tacit recognition. Compare in this 
connection the decision of the English court in the Osborne case to the effect that 
a trade union in sij f.ir as it has corporate rights is a creation of statute law and 
not a mere “ natural formation ” as the op{)oncnts of the decision maintained. As- 
to the traditional view see Maitland, op. at., p. xxxi. 
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In the ihiril place, the assuciaiioii known as the slate is conlincd 
within the circumscribed limits of a particular territory, whereas other 
i.'tsociations arc not teiritorially resLricled hut may, ns suiietl ah.ove, 
e,\tend beyond the polilical frontiers into lorei.iiii c«»iiniri.;s—indeed, 
ilicy may exiend over tile entire world. 

In the fourth place, the piitj'i.se of a voluntary association is limited 
lo the pursuit of one, or at most, a lew particular interests, whereas i!ic 
Male is concerned with a threat and ever'increasin*’ variety of interests. 
In short, it is cliari;eil with the care o! liejieril ralher than pariicular 
interests." 

In the liflli many voliiniary ;:*‘'o.iali*)ns have only a tempo¬ 

rary existence, "i hey .ire fcirmcd for the aLC(»jnj>iishmeni <if particular 
emis and when these are achieved the asMjciatioii .^oes out of existence, 
tithers disappear as a result of dissension c^r (*Ther causes. The slate, 
on the other hand, is a permanent a»ul eiitlurini; a<sociati*ui. It is 
immortal; /^overnim iits may come and ;.;o ; the M»vereii;nty may shift 
fn»m one center to another, hut the association continues forever. In 
this connection it may also be added ih.it the state is a necc-ssary asso¬ 
ciation while the others are not. Men jnay and many do live without 
beh*ngin^^ to any one of the numerous voluntary associations, but they 
c.innot live outside the 'tale. 

Finally, in the sixth place, and this is ilie most fiiiidamenial 
distinction of all, voluntary associations lack the le^al power of coercion 
—the su}ireme power to command and enforce obedience- -in short, the 
power of sovereignty. They c.imioi enforce their decisions upon 
ncalcitrant members or punish tium for disi>hedieiice. At hesi they 
i.in only ‘-mploy the pressure (»f social rlisanprohailoii or expulsion. 
I'lu y cannot arrest, fine, imprison, or confiscali* the •;mo(1s o< a star, le- 
I re.ikin!;' imanher, wlien as the state c.:*i do all this, and nH»re, in case 
it^i comm.inds are ilisoheyed or its authority defied. 

In this connecfi(»n it is also impn*-f.mr to remark th.ii ihe leaal 
riiihl t»» form vnluniarv as.soci ilioiis is not wifhiiiM limits. No civifi/i d 
Mate would permit the frTm.iiion or coniiniied existence 'viihin its 

’•Compare Fmirniere, “L'iiKli\iihi, rfi''Socintion ct Petat,” cli. T. As M.acIx'T 
(‘‘The Mntlern State/* p. 1/0) juiints out, the peculiar function »if the Stnic— 
that which clistinjrnishes it fr«)m other associ.aiions—is that ii was created to 
st.ihlisli and maintain order, a function which is neither claimed ntir exercised 
Pv *)thcr associations. 
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borders of an association for criminal or highly immoral purposes ot 
one whose objects were contrary to the public policy of the state. 
Examjiles of such prohibitions have not been lacking, and instances in 
which assficiations have been dissolved by command of the government 
have occurred in <‘very state. 

Voluntary Associations Subject to the Control of the State.— 

All voliiniary associations are subject to a certain control and regu¬ 
lation on the j^art of the state, even the churches and religious bodies. 
Some of them, iiattirally, are subjected to a more stringent control than 
others, among other reasons, for the purjiose of pu)iecting their members 
against the unlawftil C(K*rcion of their governing bodies. In the United 
States we have seen the political parties, (me of the most conspicuous 
examples of purely voluntary organizations, brought under strict state 
control, although for a century or more they were regarded as being 
entirely outside the s[diere of state regulation. To-day their form of 
organization, the dates of their primary elections, their expenditures, 
their methods of voting, and even the qualifications for party member¬ 
ship are all regulated by the law of the state. Summing u\\ we may 
.say that the policy of the state toward voluntary associations may be 
one of absolute prohibition, toleration, recognition (by conferring 
upon them a corporate caji.icity), regulation, or financial assistance. 
What the policy of the .state ought to lx* in respect to voluntary asso¬ 
ciations cannot here In* discussed. It is siiflicient to say that from the 
.standpoint r>f law they are stibject to the conir(»l r»f the .state eqtialU 
with individuals ; they can exi.st only with the consent of the .state ; 
and their activities may be regulated and controlled by it in the interest 
of and for the protection of the rights of the community. 

So-called Pluralistic Theories.— The traditional doclriiu* oL 
the unlimited and exclusive character of state .sovereignty, ind its 
corollary, the complete subjection to its authority of all other associa- 
liotis and grou|rs within its territorial jurisdiction, has in recent years 
become an object of attack by a certain cla.ss of wriler.s, known as 
“pliirali.sts,*’ guild sociali.sts, syndicalists, and others, liiielly and 
generally .stated, their argument is this: in consequence of the enor¬ 
mous multiplication of voluntary associations and groups for the 
promotion and care of industrial, jmlitical, and other intere.sts, society 
has bixome more and more an aggregation of groups and le.ss and less- 
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an association of individuals.It is, we are told, no longer the old 
individualistic principle of man versus the state, but the group versus 
the state. The individual who belongs to one of these groups possesses 
a double allegiance atul loyalty,—one to the state and one to the group 
of which he is a member,—and in case of conflict each may assert a 
superior claim to his allegiance. These groups, they argue, should be 
rccogni/ed as possessing dijiiinct natural corporate personalities inde¬ 
pendent of any creative act on the part of the stale. Many of them 
are engaged in the pursuit of interests identical with or closely related 
to some of those which the state is pursuing. Indeed, the sum total of 
their organized corporate action greatly exceeds that of the staie,^'* and 
it is denied that the slate is necessarily a more important association 
than some of the otliers found within its territorial limits."*^ The slate 
ought not, therefore, to lie regarded as if it were the sole all-sutlicing, 
indis)iensal)le association over and above the others and to which the 
latter are completely subject.^^ It is merely one of a number of asso¬ 
ciations, and has no superior claims to the indivicinars allegiance ; 
they are both, as Maitland said, species of the same giiius. The state, 
it is admitted, is in some respects an association stti i^cncris, but its 
role should be rather that of an umpire for deciding conflicts between 
the other associations than a common regulator of their particular 
affairs. A wide autonomy should, therefore, be recogni/.«‘d as an 
inherent natural right of all such associations. As Barker^’** and Laski'**’ 

^■'SrL* ri;irnes, “Sociology and Political Theory" (l*)24), p. 30, and the 
opiniijiis there cited. 

"Self-Government in Industry” (1017), p. 120. 

■^"Riirns, "The Morality of Nations” (1910), p. 

It should not he regarded :is “a single unique eniiiv txisiing alcmc in a cir 
cumamhijiit vciid." Cole, "Social Theory” (10]()), p. hi. Compare also Dngnit 
("LV'fat, Ics gouvernants cl Ics agents,” 1903. pp. n.3-H4), who approves ihc view, 
which he says is also that of Gierke and Preuss, tliat the Mate is "onlv one soci.il 
form of the same nature as the others.” The sociologist niirkheiin held a similar 
opinion. See Barnes, “Durkheim’s Contributions to Political Theory,” Pnlit. Set'. 
Qttar.. vol. XXV (1920), pp. 2.^6fT. See also Follett, "The New State” (lOIS), 
where it is argued that "pluralism is the most vital trend in political thouglit 
to-dav” (p. 10), and that "the ignoring of the group hy the slate in retarding out 
political development,” p. 152. This author, however, docs not go to the length 
which some pluralists do, of proposing a division of the powers of sovereignty 
among the state and other groups. 

Op. cit., p. 181. 

Grammar of Politics” (1925), ch. 7. Sec also “Problem of Sovereignty” 
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phrase ir, society should he “federally” organized : that is, the power 
of regulation as now asserted and exercised hy the state should be, 
in large mc*asure at least, surrendered and divided among the groups 
themselves, each being allowed to “legislate for itself within the ambit 
of the general level at wliidi the society broadly aims.””*' The state 
should have no right to “decide jirodticer':' cpicsiions or to exercise 
direct control over production.”*’“ In the matter of industry, there 
should he a division of functions between t!ie state, as the repre'ienta- 
live of the org.ini'/ed aaisiimers, and the trade unions, representing 
the organizcfl producers. The legislative powrr, so far as it relates to 
industry, should he exeivisefl hy two rn-:-c]ual jiarliameiits, facinir each 
other, otie rej^resenting the state, the other representing the ptodiicers, 
each being supreme within its sjthere. This latter is the solution 
propojed bv the (^iiild S<xi.dists.*‘‘^ 

The Pluralistic Theory Criticized. —pluralistic eoneeption 
nece'‘sarily involves a denial of the sovereignly of the Mate, and those 
who hold it declare that the thcorv of sovereigiilv sliould I'C ahandnned, 
that in practice it has hr(»ken down, that it is a “superstition” or 
iise!t‘ss fiction, and no longer corresponds to the facts of modern 
life/"* etc. 

It will readily be admitted that voluntary groups or associations 
have come to play a role in the local and national life of civilized 

ch. 1; .and “ F(»undnti('ns of Sovcrcistnlv and Other F.ssavs ” (1021), 
pp. 2^2, 240, by the same author. •‘’M.aski, “fGrammar/* p. 2r»9. 

••^Cnlc, op. ch., pp. ^1, .^2. 

•'•^Cole, “Sclf-Oovcrnmeiir in Indiistrv” (1*M7) : Wchh, “ X Constiiiitijjn for 
the Socialist Commonwealth of Great Hrirain ” (1020), especially pi>. 110(1. and 
ll>ff., where the cstaldishmcni of two parliainenrs, niic “political," the other 
“soci.-il,” is proposed; Hf»hs(in, “National Guilds and the State” (1020) ; T’cnty, 
•‘Old Worlds for New” (1010); Taylor, “The Guild State” (1020) ; llcllnc, 
“The Servile State” (1020); Russell, “Propt^sctl Ro.uls to iTccilom ” (1019), 
pp. S2-M ; Carpenter, “Guild Socialism” (1922). 

So argue Laski, “Grammar of Politics,” p. 271 ; Cole, “Self-Gnvcmmcnt in 
Indiisiry,” p. 127; Parker, article cited; Liiuls.iy, article cited, p. 1^6; Kr.ihhe, 
“Modern Idea of the Stale,” p. 35; and Duguit, “Droit consiiiiitionncl” (1911), 
vol. I, pp. 40 ff. ami (»0(T. See also the exposition hy Coker, "The Attack npnii 
Slate Sovereignty” in Merriam, Fames, and others. “Political Theories, Recent 
Times” (1025), pp. SOff., and his article, “The Technicpic of the Phiralistic 
State,” Anier. Pol. Set. Revietr, XV, pp. lS5fT.; Ellis, “Guild Socialism and 
Pluralism,” iNd., Will, pp. 584 ff. ; and Elliot, “ Sovereign State or Sovereign 
Group,” ibid., XIX, pp. 475 ff. 
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|)COpl'v.s such as was formerly iiiiknown, iliai many of ihein are per¬ 
forming or endeavoring to perform services of great public value to 
society, and that consecjuently they may ^x'ell be encouraged and in 
some cases even aided by subven tions from ihe slate. Much might 
also be said in favor of a system of representation which should take 
them into account. Ijiit it is si-bmittid that any theory which seeks 
to pLf e them on the same level wilh the slate, which mainia.ins tliat 
there is no essential difference Iniween them and the stale, which 
sugL'i IS that ihe individn.il may have two av meue alKgiances or 
loyalties, fine to the slate and »»ne (;r more to the groups to which he 
is attached, and thai the hinner is nm nnes irily Mipericjr lo ihe 
latfer : whicli would tlirow overhfiard thi* principle of the sovereignty 
of the state and parcel out its pfiwers and fumrions between the slate 
.ind .1 muItiliKle of other associations, cimiot '•tantl the lest of criticism, 
ft wc'.'Id mean a return, in large measure, to the semi-anarcliy of the 
Midche Ages, vcliiai sovereignty was divideil among various contending 
rulers or bodies : ihe church, the stait*, ilie feudal loril*:, clans, guilds, 
etc.’’ “The visiiai of a working-class org.inizaiion building up for 
its'*lf .in ecfinomic stale,” s.iys an able English writer, “governed by the 
workers, and for the xxorkers, within the political state, hut virlnally 
inflcpendeni of that stale for the regulation of economic life, is a 
dangerous fantasy.”’’® If the theory were put into practice it would, in 
all probability, lead to innumerable conflicts (sf iurisdiction ; the autlio- 
rity of the st.atc, confronte<^ as it would be by competing aiul rival 
associations, wfiiild shrivel np, and its power lo maintain order and 
security would be materially impaired. I'lie vi-ry re cognition ('f the 
autfciomy demanded by the “ pliiralisfs ” for the other a«ociations 
WMiilfl onlv intendfy ihi* n«*ed of a superior pciwer, such as the slate, 
to protect socielv agahvt the ionseqiKuce*. ol the inevi« ible conflicts 
between them, as well as in protect their own members against the 

•'‘Snmi’, imlml, ulm aJvficaic the ilion’'- c'nla.iiuil .il-ovu 'iMint.iin that 
a rotnrii U) the ip.ctticv.il guild svsicin is tlcsira’h.. Tai .»s I'arKr r(’m.irk.1 
(“V'clicv.al Ptiliiical Tlmnght/* in “Sume r^rcji Mi clicv.il 'I'liinl rrs,” l‘03, p. 2.SI, 
“\V» c.innol argue tVfr.n the position of grtnips in ?!.■.■ incalit val si.itc l«» the pi).si- 
lion of groups in the inoilcrn, just hccausc the ^cPc w.is so cliffcrcnt 

fro'P the motlcrn.” 

’® Ho’rson, “ Dcmticracy after the War’* fl'd''), p. is'l. See also F.srncin, 
op, t'it, (5th cd., 1909), p. 28. who pronounces the theorv to lie both “inexact 
and dangerous.’* 
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possible tyranny and oppression of their own governing bodies.*’^ One 
of the most important services which the state renders, in fact, is 
keeping within proper limits die classes and struggles between com¬ 
peting groujis, and performing the role of a sort of referee or umpire 
in adjusting or reconciling their conflicting interests.’'* 

Conclusionw— While it is possible to cotieeive a better organi¬ 
zation, in some resjU'cts, of the state,*’'* it is an ex.iggeral ion to s»iy that 
the monistic sovereign stale has become “ discredited," that experience 
has demonstrated its inadecpiacy and inadaptability to the conditions 
of modern life, and that it shcmld be replaced by a pluralistic type. 
The burden of proof is upon those who ailvocaie the change ami as 
yet they have not succeeded in discharging the obligation. 

■O 

•. III. 1*1 IF. Hnus of tiik Sr.Mii 

l8 the State an End or a Means? —l^'rom an exaininalion or 
the nature of the stale we pass naturally to a consideration of its 
objects, purposes, or ends. The concejUions which have prevailed in 
diilereni ages and even among dilTerent writers in the same epoch 
in respect to this c|uestion havi‘ varied, although among th(»se w'ho 
admit the value .ind necessity of the slate die variation of opinion has 
not been fundamental. The <lilTereiices have consisted rather in the 
varying emphasis which authors have placed upon ceriain r»l>jects which 
the state wms established t() promote and the order of their importan:e. 

Il has often been said of the ancients, and especially of the Ore ks. 
that in their practice they jiroceeded on the principle that the state 
w'as an end in itself and not merely a means for die achiiwcmen^ of 
particular ends. In accordance wnlh this conceplion hardly any realm 

ComjKirc in this sense Barker, op, at., p. ; ('oker in Mcrriam, Barnes, 
and others, op, cit., pp. Ill (T.; and lllis, “The Pluralistic Stale,” .Inter. Pol. Set. 
Reviav, vol. XTV (19201, pp. 404-40*?. 

■"'^Even Figgis admits that “to prevent injustice between them [groups] and 
to secure their rights, a strong jTowTr above them is nccilcd,” and that “il is largely 
to regulate such groups and to insure that they do not overstep the hounds of 
justice, that the coercive force of the stale exists”; op. at., p. 90. 

•'*** Sympathetic critics like Coker, Follcit, and Ellis have pointed out that the 
teachings of the pluralists have not been without a certain value, particularly hy 
emphasi'/ing the increasing importance of sociaX groupings, and the desirability 
of taking them more into account in the construction of a system of representarive 
government. 
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of human action was considered to be sacred from the intrusion of 
the state. The notion that there could be individual interests distinct 
from the collective interests of society hardly existed at all.'“* The life 
of the individtial was regulated and his activities prescribed as i( he 
were made for the state rather than it for him. The political philosojiliy 
of modern (lermany has been criticized ior being based on somewhat 
the same principle. In general, however, modern political science 
emphasizes the principle that the state is merely an institution or means 
by which certain objects are accomplished, and not an end in itself.”' 

Ends of the State Distinguished.— -In considering the ends oi 
the state we may distinguish between its general or ftindamental ends 
and its particular ends. We may also distingtiish betweeti the tiltimate 
ends and the immediate or proximate ends.”" The (lerman wriu*r 
Holtzcndorff, in his “ Principien der Politik," distinguished between 
the actual ends of the slate and the ideal ends.”** The acttial ends, he 
said, are : (fir^ the development of the narif>nal power ; ^second) the 

^*‘*Ci>mparc f.ab(iiilayc, “The Modern Stale”, p. 107. 

Some iiKMlcrn political writers, Iiowe\er, re^^ard the slate .is .in iiul in ilsell. 
Sec, c.g., Ritchie (“Principles of Slate Interference,” \\ 101), who remarks that 
since the best life can be realized only in the state, the state is not a mere mean^ 
but .111 end in itself. Siibst.intially ibe same opinion is expresseil by Villcy in bis 
“Role dc lV‘tat,” pp. .S-9, ami by llc;;el in his “Philosophic des Rcehls.“ Wil¬ 
loughby (“Nature of the Stale,” p. 317) remarks that whether the stale is an end 
or a means depends on the viewpoint. From the purely indisidii.ilisiic viewpoint 
it is only .a means, an instrumentality, or an expedient throiiKh which the highest 
possible development of humaiiily is obtained. Ihit if the state is considered as .iii 
institution distinct and apart from the citizens who compose it, it is, of coiirNC, 
he says, an end iti itself. 

Rluntschli thought both the ancient and the modern theories contained ele¬ 
ments of truth and error. 'I'hc .state, he said, may be an end or a means, depending 
on the point of \iew from which it is regarded, just as a picture may be ; that is. 
a means by which the artist gains his livelihood, and at the same lime the realiza¬ 
tion of his highest aim. In the same way the slate is a means bv which the 
individuals who compose it realize eerlaiii atlvant.agcs and at the same time it is 
an end in itself. “Theory cif the Stale,” pp. 305-307. 

®-As to the distinction between the ideal and the real ends the state, see 
Holtzcndorff, “Principien der Poliiik,” ch. 7, ami Pihinischli, np. cit., bk. V, 
ch. 2 ; on the distinction between the ends of the state in general and diose of a 
particular state, see Willoughby, np. at., p. 309; between the specific and general 
purposes of the state, .sec Von Mold, “ Encyklopiidic clcr Siaatswissenschaflen,” 
p. 77; between the primary, ultimate, and secondary ends, sec burgess, “ Poliiicil 
Science and Constitutional Law,” vol. T, p. S5. 

«3Chs. 741. 
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muiniciiuncc of jusiicc ami law ; aiid,miircj^ihc promotion of the social 
progress and civilization of the j^eople. tii short, national power, justice, 
and the civilization of mankind, slated in the order of their importance, 
accoriling to Huhy.cmlurif ;iie ihe actual ends of the state. The first 
imMitiom-d is the j'‘rimary end ; ihe last, the uhiinate end.®"* 

Mlunischii lollowcd Holtzcndoril in rejecting as too narrow and 
friiiik*ss the “jiisiice" ilieory (T/icorir tics Rcchtszwccl{cs)^ which con¬ 
siders the end of the st.ite to lu* merely the maintenance of justice 
aimaig men; and similarly the “morality” theory {T/tcoric tics 
Sittiichl^citszivccl^cs)^ pnipcjiKleil aiul advocated hy Hegel, which 
regards ihe mission of the Male to h.e the rcj^li zat ion ej the moral Jaw. 
Dkmtschli, like llolizeiuloiiT, attached great importance ifi the “(general 
welTa^' theory (Then /c ia Wnhilahrt<ztvccl{cs)^ though he pernued 
out the dilliciilty arising from the lack of an exact lest for determining 
what Const it uf os the gtaieral welf.ire. He asserted that it had been the 
clo.ik for awering maiiy politic il sins aiif! the justification for many 
arh.iirary and despotic acts of the stale.®’* '“I’o say that the primary and 
fundamental pur|)ose of the slate is the furthering of the common 
welfare does not bring us very near to the solution, since it does not 
tell us what is the common welfare. It is very much like saying that 
the duty of the citizen is to kiep to the path of virtue, without telling 
him what virtue is or where the way lies. 

Vim Mold, another f.iimats (lerman writer on political science, 
ciJiiciiveil the end of the state to be the promotion of the life purposes 
of the people (d/c Ronlcriini^ dcr Lchcnszwcc1{c dcs Burge sgt 

an American writer, advances the view that the purposes or ends of 
the state tnay he classified as primary, secondaryYmA nltimath. The 
ultimate end, wliich he ciMisiders first, is (following Holtzenclorff and 
riluui'.cldi) the per^v'inii i»f humanity, the civilization of the world, 
and (followitig Hegih the esfahlishment on earth of the reign of 
virtue ind morality, '^fhe ‘‘ecoiidarv end is the perfection of the prin¬ 
ciple of naiionalitv in the 'fate and the development of the national 
genius and the natiimal lib*. The primary end is the esiablisliment of 
a s\siern of government an*! lihertv. To state them in their historical 
order, tlu v are, he savs : first, the organization of government and 

ch. 11, “Die H.irmonie dcr Stiiatszwccken.” 

«.'s«I'hcorv i)f the State,” hk. V, cli. 4. 

” F.ncyklopticlic der Staatswissenschaften,” pp. 71, 76. 
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liberty, so as to give the highest possible power to the government 
consistent with the highest possible freedom in the individual; to the 
end, secondly, that the national genius of the dilfereiit states may be 
developed and perfected and made objective in customs, laws, and 
institutions ; by which, finally, the worlil's civilization may be surveyed 
upon all sides, mapped out, traversed, made known, and realized.'’’" 
But here again we have what, seems lo be a confusion of ends with 
means. It is drjificult to sec, for example, why the establishment of 
government shoulil lx* con.sidereil as an eml to be realized rather than 
the means through which ends are sought. 

Many other attempts have been made by political writers to for¬ 
mulate concisely the doctrine of the ends of the state. Locke , for 
example, staled that the end of governini*ni is ‘"th.e gcKid of mankind*'*’'' 
—“the noblest and briefest” statement of the purpose of government, 
said Huxley, that was ever formulated.*”* But ilu‘ good of mankind is 
something which is not absolutely fi:vi*d for all men, regardless of c(»n- 
ditions and circumstances, and there is far from being any common 
agreement concerning its constituent el.-ments. ProfesMT Ritchie, in 
his “Principles of Stale Intcrferenci*,” cf.nceives tlu* end (;f the state to 
be simply the realization of the best life by the indiviilu il. fohn 
Stuart Mill declared lliar the “proper end of government is to reduce 
the wretched wastes due to the iieutralizalion ol the best eiTorts and 
talents of men Kj the smalkst pcjssihle amiuin' by taking aicli measun s 
as shall cause the energies now spent hy mankind in •njuring one 
another or in protecting themselves against injury, to he turned lo the 
legitimate employment of the human faculties, that f;f comjn*lling the 
power of nature to be more anil more sulKservicni m the I'lhy.acal caul 
moral good."'** 

Conclusion.—The original, primary, and imincdialc end of the 
.state is the mainlenante c!' peace, mder, security, aiiil jusii'v among 

Political Science .niiil Coiisiiiiiiiona! Law,** vel. 1, p. 

68 “Two TrcMiiscs of CDVcnimciii.” see. 22 K 
“ Critiques and Addresses,” p. _^3. 

Political Economy,” vol. TI, p. 603. Spino7n conceived the chief :iim of 
the state to be the maintenance of liberty, “ThcoloRico-Poliiic.il Treatise” (Tr. by 
Elwes), p. 259. Professor Ciddings conceives its fundamental oliject to be “ the 
maintenance of conditions under which all subjects may live, as Aristotle said, ‘ a 
perfect and self-sufficing life'”; “Descriptive and Historical Sociology,” p. Sl9. 
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the people who compose it. No state which fails to achieve these 
ends in a reascjnable (le{;ree can justify its existence. Secondly, the 
state must look bt^yond the needs of the individual as such to the 
larger cjjllective needs of society—the welfare of the group. It must 
cure for the common interests and promote the national progress by 
doing for society the things which the common interests require, but 
whicli cannot be done at all, or done efficiently, by individuals acting 
singly or through voluntary associations. This is what HoltzendorfiE 
and Hlunischli must have meant when they said that one of the ends 
of the slate is the development of the national capacities and the perfec¬ 
tion of the national life. Hiis may Ik* called the secondary end of the 
state. Finally, the promotion of the civilization of mankind at large 
may he considered the ultimate and highest end of the state. This is the 
mission-ol civilizatifni theory (Theorie dcs Kjiilturzw€cl{cs tics Staates) 
of the (Jermans, which was |Kiwerfiilly defended and advocated by 
H(jltzendorfT, Stein, Wagtier, Hluntschli, and others. Thus the state 
has a triple ettd : first, its mission is the advancement of the^ood of 
the individital ; then it should seek to promote the collective inierest&L 
of individiiaTs in their associated capacity; and finally it should aim at 
the furthering of the civilizati on ;in d_Droiiress..of the world."* 


1'1k' projKf functions of the st.itc are discussed in more detail in Chapter 


\VII. 
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I. PtlPlX.ATION 

Necessity of People.— 'Fhe .state, as is pointed out in Chapter 
IV, may be vicweil a.s both a amcrute thing and an .ib.stract idea. 
Envisaged hi conen to it is a human group or assrjciaiion ; viewed in 
jbstracto it is a corporaiiun possessing a juristic personality. The 
concrete state compo.scd of land and people is not the same thing as 
the state ctmsidered as an abstract idea, any more than a tiling is 
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identical witli its cjualitiis: for example, a railroad and the curporatioD 
which owns and directs its operation, 'fhe state is composed, theie> 
fore, of Ixjih physical and metaphysical or spiritual elements. These 
elements are: (1) a ijroiip of human iK’iii^s; (2) a territory upon 
which they j)ermanentiy reside ; (S) internal soverei>;nry and indc^ 
pendence of foreign control; .ind (4) a political or';ani/.ation or agenq' 
throii;;]i wiiich the collective will of the population i.» ex})ressed and 
enforced.' In addition, the state possesses certain attributes or charac¬ 
teristics which can hardly Ik* rei^arded as constituent elements. Students 
of political science should avoid, however, confusing the state with its 
elements or with ceiiain oi them. I'lie slate is neither the people, nor 
the land upon whivh they resitle, nor the government which, tormulajes 
and i*:a-cines the will of the state, (^mftision of the state and the 
government, especially, is very common and it has been a frequent 
cau.se of misundersiandiie^ and erojiv 'I'he jdiysical element of jwpu- 
lation is m.mifestly an ahsolute nece.ssiiy to the existence of a state. 
It is impf»ssihle to cuiuuve of a .stale without people. Without them 
there could I:e no fiiniii(»n.iries to govern and no suhjects U) be 
grwerned. 

The People Viewed as Citizens and Subjects of the State*—' 

The population of the siai>* must he envisaged innn a double point 
ol view : lirsi, as thii K as memher.s i.f the .stale an«l eniidid 

to till- privileges whi. h ;i«.w ilierefrom ; and, .second, as the suLieits 
ol the j)ower and :uin)n I'f i!ie ihai is, .•'i the piTMiiis to whonrj 

its coinm.MvK .md in.innciion.s are a-lilri sseil.'”’ Hoiisseaii viewed the 
itiiinl e's of ilte si iie in .» double capacity, ib.ii is as ‘’active" ciii/ens 
pariiujMting in the forniulatiwn of ibe general wiil and, at the vime 
time, as “subiecis,” bound !w the laws of the state.* 

' M. r)Mi:iiii (’■■Pruii rnnstiintiiiiiiu’l," I'M I, vnl. I, p. 4S) ciiiimi’r.it'..*s six 
oiliiT el.-tme.i. I'f i!u- sMi-*. Upon iwamin.iiion, howi-vcr, they will be seen be 
less innaiiiii M*' fK'iiient>s ilian cliaracterinics or cnmlitii>n'i. 

-i'niip.ire I'.irre ile Mall’erg, op. at. (1920), vol. I, p. 8. Sculler (“Das 
jiinai>.,-!iv: Kiiieriiirn des St.iaUN,” p. *'*0 ulcniilics the state with its territory when 
iu* >.iys •* the st.ite is the territory itself eiivisajjed iiiuler the relation of its extent.'* 
Co ni'.;re in ili;* s.iinc sense Fricker, “Voin Staatsgebictc,’* p. 27. 

•*t'<»’np.ire in this sens,.* fellinck, Reeht dcs iiuHlcrncn Staales,** French irans* 
btii'P, \.)I. II, p. 84. 

•*“Siui.il Ci'nir.ict.'' '. k. I, eh. f». Co:iip.Tre also \Vaii7, "rirunJ/iigc lies Poll- 
tik," pp. 21-2-4. 
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In a certain sense the possession of the quality of citizen is not 
essential to membership in the state, since as a matter of fact there 
are to be found in every state certain classes of persons who, while not 
citizens, are accorded the protection of the state and enjoy its beiiehts. 
The possession of citizenship, however, is the normal condition of 
full membership, and in practice most states recjuire it as a condition 
10 the exercise of [x>litical privileges and even to the enjoyment of full 
civil rights.® 

Number of People Necessary to Form a States—^llow numer¬ 
ous must be the population in order that it may be properly regarded 
as a state, when the other essential elements are present ? Some 
early writers undertook to lay down certain general principles which 
should determine the number of people necessary to the existence of 
a state, and some even went to the length of suggesting the minimum 
and maximum numlxT of inhabitants. Aristotle was clearly of the 
opinion that there ought to be a limit, and he laid down the general 
principle that the number should be neither loo small nor loo large ; 
it should, he said, be large enough to be self-sufficing and small enough 
to be well governed.** Rousseau, likewise, considered the matter i>{ 
numlxTS to lx: important. He asscTied that a “ political body ” may¬ 
be measured in two ways : by the extent of its territory and by the 
number of its pei»ple, and that there should be a “ suitable relation 
between the two. 

^^le territory, he said, should be sufficient in extent for the main¬ 
tenance of the population, and there shouM be as many inhabitants as 
tile land could sustain. Apparently he also meant to assert that the 
population should not be in excess of the number which the land was 
c.'ipable of supporting. He admitted, however, that it was impossible 
to express numerically a fixed ratio between the extent of territory 
and the number of inbabitanis which it should contain, owing to the 
difTerences of fertility of soil and the nature of the climare."^ Mani¬ 
festly, it would be futile to attempt to lay down any precise rule as 
to the maximum or minimum number of inhabitants of which a stare 

■'*Comp.irc Dornhak, “Allgcmcinc Sta.'itslelirc,” p. 11. 

« “Politics,” bk. VII, 4 (jowett’s cd., p. 267) ; “Laws,” V, 737. Plato ventured 
to sii);^cst that the population should be fixed at 5040 inhabitants. 

■*’“ Social Contract,” bk. II, ch. 10. He thought, however, that 10,000 would 
be an ideal numlier. 

CAR. P.S.—^ 
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should be composed. In fact, the populations of existing states range 
all the way from a few thousand, as in Monaco and San Marino, to 
hundreds of millions, as in Russia and Chin.i. About all that can be 
said is that the population must he suflicient in number to maintain 
a state organization, and that it ought not to be greater than the 
territorial area and resources of the state are capable of supporting. 
Duguit maintains, what is perfectly obvious, that the |)opulation must 
be sufHcient to make possible a dilTerentiation between those who 
govern and those who are governed while Hauriou asserts what is 
equally obvious, that it must be sufficient to make possible a distinc- 
lion between public and private afTairs.** 


II. Territory 

Necessity of Territory^—-The second constituent physical ele¬ 
ment in the make>up of the state is the land or territory upon which 
the people who constitute the slate permanently reside and within 
whose limits its power and activities are exercised. “As the stale has 
its ])ersonaI basis in the people," said Hluntsclili, so it has its material 
basis in the land. The people do not become a state until they have 
ac(|uired a territory."''’ In this respect the state differs from other 
human asscjciations or organizations. The latter exist without regard 
to relations of place ; their membership and activities may, in fact, 
embrace the entire world,'' whereas the state is a territorial association 
which embraces the population only of a particular and limited area. 
Moreover, there is no limit to the number of voluntary associations 
which may exist in a given territory, whereas only one state can exist 
on the same territory. The co-existence of two iir more states on the 
.same territory would, as Jellinek remarks, produce a continual state of 
war by reason of the conflicts of interests and of jurisdiciioti.'-' 


** 0/». cit., p. ^>8. 

® Droit ailministr.'ilif/’ p. 7. Compare also Scliul/c, “ Deutsches Sta.iisrcclit ” 
(vol. I, p. 16), and Bornhak, “ .\llRCineinc Staatskhre “ (p. 16), both of wliDin 
maintain that the population must exceed that of a single family; that is. it must 
embrace at least a “circle” of families. Theory <»f the State,** p. 231. 

’' “ The Handbook of International Organizations,” issued by the League of 
Nations in 1921, gives the names of several hundred international association ^ 
bureaus, committees, etc, Op. cit., p. 19. 
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To this principle, however, there are several apparent exceptions. 
The first is afTorded by the situation known as condominium (a 
belter term would be codmpcrittm)^ where two or more states exercise 
iiver the same territory a common sovereignty or jurisdiction, 
lixamples are afforded by the Austrian-Prussian condominium over 
Schleswig-Holstein (1864-1868) ; that of Austria-Hungary over Bosnia 
and Herzegovina (1878-1908) ; the Anglo-ligyptian condominium over 
the Sudan; and that of Clreat Britain and France over the New 
Hebrides Islands, the last two being still in existence.' * Relationships 
of this kind have usually been established where there was an irrecon¬ 
cilable dispute as to which af the two states should have the territory. 
Crenerally they represent a provisional arrangement and have not 
endured permanently. 

In the second place, in the case of federal unions, iliere is a 
cc;'existencc on the same territory of the federation and the cc'inponent 
member-states. The latter, however, are not generally regarded as 
Mates, at least not in the full sense of the term ; in any case, they are 
not sovereign states and therefore do not have the power to determine 
their own competence, (^)nsequently the danger of conflict is reduced 
to a minimum. 

In the third place, as a result of the principle of extraterritorial 
]urisdiction under which foreign diplomatic representatives remain 
Miiiject to the law of their own slate and under which in a few countries 
((^hina, fr;r example) foreigners generally are permitted to be tried 
before the ministers, consuls, or courts of their own country, we have 
.111 example of two (}r more states exercising jurisdiction in the Mne 
territory. 

Finally, in the fourth td.ice, in consequence of military occonatuin 
bv an enemy, a territory may be legally subject to the sovereignty of 
one Slate and at the same time temporarily subject, in fact, to the 
auihority of another state. Rut since it is the military occupant alone 
who actually gives commaiiils in the territory, while the legal sov» reign 
is for the time displaced, it is really not a case of the actu.il exercise 
of jurisdiction by two Mates within the same territory. Recent 
notable examples of such a silualion were afforded during the World 

to these .and other cx.'imples of cnndomiuium sec t)|)penheim. “Inter¬ 
national Law” f3d ed. 1920), vol. I, p. 308, .ind Faiichille, “Droit intern.itioiial 
public” (1921), vol. T, pt. I, p. 684. 
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War by the occupation of the territory of Belgium by Germany, and 
of Serbia and Monienegro by the allies of Germany. The government 
of Helgium, with the auihori/aiion of the French government, trans- 
j:<;rled itself to I'rance, installed itself at Havre, and there continued 
to exercise such of its powers as it was capable of exercising. Was 
this an example of a state without a territory ? In legal theory the 
Belgian state continued to exist, although its government was in exile 
and the territory occupied by an enemy. C>)uld it be said that Havre, 
and indeed all ihe Belgian camps and other {daces in England and 
France where the Belgian government functioned and exercised juris¬ 
diction, constiluted a jiart (if the “territory” of Belgium, a sort of 
“ ideal ” feriiiory so to sjieak ? A Belgian military court silting at 
H avre rendered a decision on July 21, adojiling this view,'* but 
it was overruled by a decision of the Belgian C^ourt of ('assation (Feb. 
1, which held that the “territory” of Belgium must be under¬ 

stood in its ordinary sense and did nor embrace all {daces everywhere, 
in which the sovereign rights of Ikdgium extended ; for exam{de, the 
Belgian military cam{rs whi«.h had Iwen established in England and 
France, with tin* consent of their gewernments.'*'* 

Hie decision of the military conn was contrary to the {?rinci{de 
of cxclusiuitr according to which a given territory can constitute the 
domain ol but a single state. The notion that any {dace in which the 
authority of the slate mav be exercised, even if .situated in a foreign 
country, (.onsiilules a {lart of the territory (»f the .state, if admitted 
\c(»uld le.id to the im{)o.ssibIe conclusion iliat the entire world con.sti- 
tutes the territory of each state, .since there is h.irdly a {lart of it in 
which citizens of foreign states are not to be found and over whom 
their own slate exi*rci.ses the right of {irotection.'” 

Necessity of Territory Denied.—^I'hc early' writers on prditical 
science do not .i{){iear l(» have ex{ire.s.sly alllrmed the necessity of 
territory as an element of the .state, and it has been {lointed out ih.at 

of the decision in Travers, “Lc droit penal intcrnalionar* (1920), 
vol. I, pp. 240 IT. 

*®Tc\t of the dtvisii'.n in Clnnct's Journal de droit internationah vol. LT, p. 249. 

Compare Faiiciiillc, “Droit international public" (1925), vol. I, pt. II, p. 4. 
But compare tlie remarkable statemenr of President Coolidge in his address of 
April 25, 1927 {\nr York Times, April 27) that “the person and properly of a 
citizen arc a part of the general domain of the nation even when abroad." 
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none of the definitions of the stale prior lo the nineteenili ceiiuiry 
iiicntioned terriiory as an essential elementTo-day, however, nearly 
all writers on tH>litical science and international law consiiler territory 
to be essential, and their definitions of the state expressly einbcKly the 
idea. There are, however, a few exceptions. Thus, \V. E. Hall, one 
of the highest authorities on international law, said, “ abstractly, there 
IS no reason why i‘vin a wandering tribe or M>cieiy should not feel 
itself bound ns stringently as a settled cointniinity, by definite rules 
of conditcl toward otlier communities," although he admits that “the 
circumstances of modern civilization which associate land with sove¬ 
reignty make the possession of a fixed ti*rritory a practical necessity."'* 
M. Duguit goes still further and asserts emphatically that “ territory is 
not an indispensable element in the formation of a state.” 'fhe 
ililTerentiation between the governed ami those who govern, accorditig 
to him, is what makes a state, and this difTerentiaiion can exist it\,a 
society which is not fixed on a determinate terriiory. “ The dilTe- 
rer.tiaiion,” he says, “has its limits in a certain territory; territory 
furnishes the material limit of the effective action of government, and 
(Silly in this sense does if pity a role in the constitution of modern 
ftates.” But he, too, admits that modern civili'/ed societies are in fact 
fixed on definite territories.'** Practically, it is hard to see h(»w a nomadic 
or migratory people unattached to a definite |H>riion of land can con¬ 
stitute a state, at least according to the modern conception of the stale. 
11i(' Jews, before their settlement in Palestine and after their disper¬ 
sion, the C^erman trilies during their wanderings after the break-up 


’"Icllinck, op. lit., p. U*. iHlinck remarks that Kliihcr in IS17 was the first 
writer to ckfinc the slate as a s<Kicty (»f citizens “having a cleleiininate terriftn'y** 
**TnKm.alional Law” (hi ed.j, p. 20. rjimpan- also TIolI.iinl fin the dcTini- 
lion of the state quoted in Chapter Til above). 

“Droit conslituiioiinel ” (I*dl), vol. I, p. In a later work, “SouvcraincKi 
ct lilicrte” (1922), p. ?7, he declares that “incoiilesiahly the first elcnn-nt of the 
natural form.itioii is territory.” .As to denials of other writers see Reiim, “Slaaiv 
h-hre," p. 3f>. Czccho.slovakia, .iflcr the recognition of the helligiTency of the 
Ozccho-Slovak people hy several powers in lujs, has hcen tiled as an exa.iipic ofi 
.1 st.itc without territorv, since the O/echu-Slovak territory was occupied hy llie 
enemy and so far as there was any rirganizaiion it consisted of self-eonslil'ilixl 
comniittces nr juntas in other counlrics. It would, however, he streieliing the con- 
eepiion of the slate heyond reason to consider such an organization as a Male. It 
eomtituted without doiiht the nucleus of a state but it did not * ecome a state until 
1 government was established in the Czechoslovak territory. 
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o£ the Roman Empire, the Boers of South Africa during their “ irek ” 
northward, may have had leaders and been subject to discipline and- 
contrcil, but they could hardly Lk* said to have constituted a state. A 
people under such coiulitions may lx* a state in the making, but they 
(ic/ nrji l)ec(»mr a .state until their migration has aa.sed and they have 
e.siahhsiied llieiiiHlves permanently on a deliiiile pcfrtUiii ot' territory. 
The slate, as the etymological meaning of the word implii;.s, it as.so- 
cialed with a lixed alnule. 

It may be remarked in this connection that the territory of a .state 
may be com{M(.t and contiguous in characli r or it may be divided 
and di.scoiinected geograidiicaHy, as in the ca.se of .st.tles like CJre.il 
Biiiain, which c(»nsist.s in p.irt of colonii's .separateil from the parent 
Male by .sea.s and oceans. 'Die territ(»ry of the tierman .state to-ilay i*.- 
divided intr) two parts, separated from each caher l.y the Poli.sh 
‘‘corridor.’* A .stale may also be in the anomalous positicMi of an 
“encl.ive” {/nritonum clausum)^ that i«, Mirroutided entirely Iw ihi 
territory of another state. Such is ih«‘ situation of the petty republi-; 
of San Marino, which is entirely surroundeil by Italian territory. 
Likewi»*e parts ol a stale may be enclave.s. Examples were numerous 
two centuries ago and they are not entirely fuking loilay. 

Territory as Jurisdictional Area.—The jnridic.'d im|)ortance of 
territory reveals il.self, at Jellinek remarked, in a double aspect : 
first, in a negative manner by the f.ici that eviiy oiher power than 
dial of the .state it.wlf is excluded Irom exercising dtiminion in the 
territory wiihoni the authori/ation of the .suite; and second, in a 
positive a.spect, hy the fact liiat all persons and things within the 
territory an-, in the absence of the .st.ile’s consent, «ulne.a to its own 
iuri.silicii<»n.'’" .\s ha.s already b.eeii said., tlie on-* element which dis- 
tingui'‘he.s the state Irom .ill other groups i;r asMici.iiions of men is 
that the slate posses.ses .sovereignty while tin* od.iers do not, and the 
modern conception of sovereignty is territorial and not personal. That 
is, the exercise of .sovereignly is associated with lirril(.iy .nul is con¬ 
fined to tlie territorial limits of the .state exercising it, within wdiich 
territory ai\* included also, by .i fiction f>f the law. ships possessing the 
nationalitv of the slate even when actually outside iho.se limits. It is 
quite true that in many countries, particularly those of continental 

2® Op. at., p. 17. 
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JiurniH', where the theory of personal jurisdiction prevails, the juris- 
iliLtiou of the state is asserted over its citizens while abroad and they 
will be punished lor crimes committed outside the territorial limits 
()1 file state, in case they return thereto and are apprehemled. In this 
>en'e it ini^hi be said that the jurisdiction of every state in which this 
ihecr) prevails extends over the entire ^^lobe. Hut it can be actually 
exiTLised only within the territorial limits of llii- Mate to which such 
cni/.eiis belong. They cannot be ptirsued, arresteil, or punislieil oiitsiile 
those limits, nor can the laws of the stale be enforced .is re>;arils other 
in.iiiers beyoml the territorial frontier.-* 

Territory is thus the indispensable spitthd ihisc upon whi.h the 
Male exercises its power of command and restraint. Unliki* tlie p<»pu- 
lit 111 , however, the territory can hardly be considereil, as some tlerman 
writers have asserted,-- the object of the soverei.tjnty of the stall*, and 
consei|uentIy subject to what the French call //;; droit reel J'fmlre 
politique distinct from the rii;ht of ijovernment exercised over persons. 
This d(»ctrine was very properly denied by jellinek, who assertul that 
the state can exercise iniperium, the power of government, over terri- 
ii>ry finly through the intermediary of the individuals who live on it. 
'rhe state can command only men, not territory. A thing, territory 
for ex.imple, can he subject to imperium only in so far as the state 
commands men to act on this thing.-'* It is equally attacked by Diiguii, 
who asserts that sovereignty is the pcwver to command and territory 
c.innor he commanded. “To speak ol sovereigntv or political power 
oNcr .1 territorv/’ he savs,“ is to employ a formul.i which contains a 
contradiction in itself."-*' 

The Patrimonial Theory^—It was one of the characteristics 
of t!u* feudal thecjry lif ihe state that sovereignly and ownership_..of 
tile l.ini! over which it was exercised were identifieil. According K* 
that theory, whoever had the right f»f government had the right ol 

I'dinparc, as to this, Carre dc .Maibcrg, *‘'riimrie gein'ralc ck* Tetal” 

'•»!. I, \\ --For example, Ckrhcr anil L.ih.inil. cit., p. 24. 

O/’. cit.. p. 07. Compare to the same clfect Carre dc Malherg {op. cit., p. 4), 
who says it is better not to consider territory as .iii object of slate pow'er hut ratli-.r 
the area within which it is c.xereiscd. It is rather a condition and a quality of thi*? 
power than the object .igainst which it is directed. See further on the subject 
Meyer, “Lchrbiich dcs deiilschen Staalsrcchts ” (6th cd.), p. 2I2, and the authors 
there cited. 
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ownership of the land and, indeed, of the people who occupied it. 
Imperittm, in short, involved dominium. This theory prevailed even 
in the sixteenth, seventeenth, and eighteenth centuries, -and was acted 
upon in practice. It was apj)roved by Cirotius, who said, “ It may 
therefore happen tliat a king has authority over a people as a proprietary 
right, so that he can even alienate that territory to another."*^ Louis 
XIV may never have pronounced the words attributed to him: “I 
am the state,” but *hey expressed, neverthele.NS, the dominant concep¬ 
tion f)f his day.”** As a result oE the theory, territories with their 
inhabitants were sometimes sold, exchanged, acquired by marriage, 
or bcc|ucathed by kings as if they were nothing more than chattels 
according to private law.”^ The theory involved a confusion of a 
concept of piil)Iic law (the imperium of the Roman law) with that of 
private law (dominium)^ although the Romans did not identify them. 
Thus Seni'ca was often i]u<itecl as saying : “To kings heltmg power 
(pot(\<tas)n to individuals, property {proprietas)^ Tlie theory received 
its death blow at the hands of the French Revolutionists, who pro¬ 
claimed the doctrine c»f the sovereignty of the people, a doctrine with 
which the patrimonial conception of the state was irreconcilable.”® 

-®To the same ctTcct oimparc Rodin, “Six livrcs de la republique” (157^) ; 
Loyseau, “Traitfi dcs scignories “ (1640) ; Lcbrct, “Dc la souvcrainctc ” (1642) ; 
and Domar. ”T.c droit public” (1731). 

Diiguit, op, cit, vol. I, p. 47. Louis XIV, in fact, claimed the entire territory 
of France as royal domain of which he was the supreme suzerain w'ith full power 
to dispose of all land, both secular and ccclcsiaKticnl. “Kings,” he said, “arc 
absolute lords {seigneurs) and have naturally the full and free disposition of all 
lands {Hens) which are possessed as well by the cliiirch as by the laity for use afl 
all times for the general needs of their state.” (Eurres, IT, 121. 

Thackeray in his “ Four Georges ” relates that the Duke of Hanover sold 
to the seigniory <if Venice 5700 of his su!iiects, of whom only 1400 ever saw their 
homes .igain. The pnicceds of the sale were devoted to the satisfaction of the 
Duke's sensual pleasures. Th.qckcray concluded his denunciation of this detestable 
.net hv the remark that in the first half of the eighteenth century this was “going 
on <iver all Europe.” 

■-*** In recognition of the new conception, the French changed the title of their 
kings froni Roi de France to Rot des Franctus. The latter title implied that the 
king exercised the power of government over the French people, and negatived the 
iiloa implied in the former title that he had the right of ownership of the land and 
people. While Lniis XVIII and Charles X insisted on taking the old title they 
did not of course maintain the patrimonial theory w'ith which it was associated. 
Sec Rluntschli, “Theory of the State,” p. 245, and Esmein, “Droit constitutionncl” 
(1909), p. 2. As to the patrimonial conception, sec also Tellinek, “ .MIgemeine 
Staatslchrc” (1905), p. 157. 
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McviTihclcss the old idea was not without influence upon the Vienna 
Congress (1815), whose disposition of peoples and territories was in 
line with the notion that they bclonijed to tlie nionarchs who j;ovcrncd 
them. To-day, however, the patrimonial conception, like the divine 
ri^ht «)1 kin^s, belongs to the dead and discartled political theories of 
the p.i.st."** The state has over the territory only the right of govern¬ 
ment, the right which the Roumans called imperittm, and not the right 
f;f ownership (rfo/??///////;?)/” exception, cl course, being made in the 
case of land which constitutes tin* public domain strictly speaking. 
Over such land the state has both the right of government and of 
ow-nerdiip. 

Restrictions Resulting from International Servitudes^— 

rliough as stated above, the normal comlition of a state is that it has 
absolute and exclusive jurisdiction over .11, 'ersons and things within 
its territorial limits, neverthi'less all states through considerations of 
comilv and mutual convenience have w.iived the exercise of their 
jurisdiction over foreign sovereigns, diplomatic representatives, and 
foreign public vessels w'hich may happen to be temporarily within their 
territory or ports.'^^ The supremacy of the state over its territory may 
be further restricted by the existence of what are known as inteL; 
n<ariona] servitude to w'hich it has Ix'come subject. Such a restriction 
exists where a foreign state has acquired by treaty, custom, or pres¬ 
cription, a permanent right to use the territory, ports, of waters of 
another state for certain purposes ; for example, the exercise of the 
right of fishery, the construction of telegraph lines, the laying of cables 
in territorial waters, the constructi«jn of railways *)r railway tunnels, 
the right of passage for troops, the erection of customs houses, the 
maintenance of post offices, the acquisition of coalinsr stations, the 
running of railway trains across the territory, etc. Hislorv affords 
nitm'Tous examples of such servitudes. 

some the native stales of India, however, the patrimonial conception 
still prevails, the land, in legal theory at least, being regarded as the property of 
the ruler. 

•***It should of course he remarked, however, that the stale possesses over 
privately owned land the so-called richt of eminent domain, that is, the right to 
expropriate it for public use when needed hy the slate. 

See the classic statement of Chief lusiice Marshall in the case of the Schooner 
Exchange v. McFaddon (7 Cranch, 116). 
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The ^reat majcjrity of writers on international law approve the 
doctrine of interiiaticiiial servitudes, although a few still reject it;*“ In 
view of the practice it would seem futile to deny it. It is true that the 
trilmnal of arbitration in the North Atlantic Fisheries Case (1*40), 
while not absolutely condemning the doctrine, declared it to be “ little 
suited to the priiuiide nl' sovereignty which ;uvvails in stales under a 
sysii m of constiiudonal government, aiul to the present international 
relations of states.” In this c use, the government of the United States 
had contended that the privilege of fishing in certain waters of British 
North America and (jf curing ami dryine lisii on the coasts thereof, 
granterl by treaty (ISIS), constituted an international servitude the elTecl 
ol which, i« further CfMiiended, was tr» imt^.n- the sovereignty of Oeat 
Britain to the extent of deiuiving the British and local goveriiments of 
the right to regulate the exercise of the privilege of fishery thus granted. 
I'he tribunal in its deiision interpreted a servitude in international law 
as invrjiving the exj^rcss grant l;y cjtie state (the servient stale) of a 
“sovereign right” to aiiothir st.ite (the dominant state ) to use the 
territory of the fortner for certaiti purposes; it asserted that the doctrine 
of servitudes, in the sense which the Lhiited Sl.ites sought to attribute 
to it in this case, origin.ited in “the peculiar and now obsolete condi¬ 
tions prevailing in the Holy Roman Kmpire, of which the domini terrae 
were ikjI fully soxereign ” .ind, as statecl abovi-, declared that it was 
not in liarmony with the iiKMlern conception of territorial sovereignly. 
The tribunal did not deny the existence of international serviluch s or 
evi’ii condemn tlu* doctrine as has In-en erroneously slated by some 
authors. What it did deny was that the gr.int by (heal Britain of the 
privilege of fishery on certain of its coasts and in certain of its waters 
was intended to be the grant of a “sovereign right” ami what it 
aflirmed was th.it a servitude in the sense nf involving a diminutiisn of 
the 'overeigntv of the servient slate was no longer admissibl 

iMir rx.iinple, .imung dllicrs, Hulincrincq, (I.nvis, Iclliiuk. Vtm List/, Xys, 
:ind I)e 1.outer. 

•***'IVxt of the ilccisioii in Scoii, “The Hague Conn Reports*' (l‘>Ki), pp. 

Sec cspceially pp. See .ilso T.aiising, “The North .\tl.intic Coast iMsheriss 

Case," xi, Columbia Lnv Kcvictv (l‘Bl). espceially pp. ^ If., where an extensive 
list of references to the literaiure will l>c founcl. Oppenheim {op. cit., I, 369), 
however, ilenics that a servitude involves the concession of a sovereign right, 
although he admits that the sovereignty of a state which grants a servitude to 
aiiotlier state is “ indeed thereby somewhat restricted.** M. Basdevant, on the con- 
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The commission of jurists appointed by the Council of the League 
of Nations (T^20) to report on the Aland Islands controversy, likewise 
ri jivti'd the doctrine of international servitudes in so far as the doctrine 
implies restrictions upon the sovereignty of the servient state and 
<|<';'Kired that the existence of servitudes in this sense was not “ geiu*rally 
aiIfiMtie(l/''“‘ 

W’liile there is an increasing preponderance of opinion iti favor of 
tile view that the doctrine of servitudes in the .'‘cnse of implying the 
f surrender of sovereign rights by the serviini state over its territory, 
for the benefit of a foreign state, must be cinulemni-fl as incompatible 
with the modern conception of territorial sovereignty, servitudes never- 
'i thele'^s continue to exist, and there can be no deni.d cjf the fact th.il 
ihe\ do involve restrictions upon the jurisdiction f>f the state which 
H gr.inis them, whether we call it sovereignty or something else. Recent 
esamples of what, in effect at least, amounts to servitudes were the 
"■ restrictions [ilaced upon (lermany and Austria by the treaties of peace 
in in favor of certain other states.'*’’ 'riius Pi:lar.d was given the 
/ right of access to th(* free city of Danzig across (ierm.an territory : 

France was given the right to erect cert.iin works on tiu* right bank ol 
y the Rhine, including also the right of passage thereover : (Vechf)slovakia 
; w.is allowed the use (»f certain free zones for customs purposes in the 
. ports of Ilamhiirg and Stettin, lor a period of \ears ; als«>, the right 
•. to run trains over ;\ustrian railroads and to have triitik telegraph and 
relephonc lines for its exclusive use .across .Vtistrian territory, and all 
cniiniries at peace with C^ermany were given the right to use the Kiel 

/ 

tr.ir’-, thinks ih.il llu* cMTcisi.* nf sovereign rights hv tlic “domin.ini” s!;iie is esvn- 
Uil to the notion of ji servituilc. 'riic right of fishery, he s;i\s, c.iiiikj! lie in ilw 
i n.iiiire of ;i serxitiidc unless the henelici.iry state h.is the right to regulate, iis»*ll, 
ill.- rxerdse of the riglu of fishing. Rcr. y/n. dr droit inf. pnh. (1**12), p. 520. 

Text of their report in lonrmd offidcl tic la soci'^tr dcs tuitions, Snpp. Sp*'titd 
N’l). “t, Oct., |02l). See especially pp. 17 ff. Sec .also the comments of Nf. Pernaiul 
de X'issi'her, “ l.a qiicsiion des isles ilWaland,'* Rrr. dc droit int. vt dr fry. comff.. 
J ^ e^pi-ciallv pi«. 240 (T. In the can* (»f the WiniHrdnn decided .v the Perinam-nl 
t^Hirt of Interii.itional luslice in 192^, the dissenting Judge, Professor .Schiukiiig, 
4 lim.iincd that Art. 3''0 of the Trcaiv of Versailles, which <»pens the Kiel ('anal to 
i .'ll n.itions at peace with (I'ennanv. siilijcctcd the canal to an interiiation.il serxitiide. 
Tl»‘ Court <Iid not feel obliged, however, to c.vpress an opinion as to whether it 
" i' such in the sense of imposing a rcsiriciion upon the soxcreigniv of Oermany. 

■‘■’’See especially articles fo, 65, 9S, and 4*)*< of the trealv of V'er^ailles anil 
articles .'J22-.^24 and ?27 of the .Austrian treaty of peace. 
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Canal an equal fcjotin^ with (jermans. On the other hand, 

Germany was given the right of communication by railway with the 
non-contiguous parts of her territory in the east, across Polish territory. 
These and other like dispositions, whether they may lx* technically 
regarded as servitudes or not, necessarily involve restrictions upon the 
territorial supremacy of the states to which they apply.'**** 

Theory of Territory as a Subjective Element of the State.— 

When we sj)eak of tenilory as a constituent element of the state, we 
ordinarily have in mind the stale in its concrete physical sense. Some 
(k'rman writers, however, who attri'nite to the stale a juridical per¬ 
sonality, go to the length of mainl.iining that territory is even a con¬ 
stituent ilemeni of that jHTsonality. "I’his subtle doctrine, known as 
the theory o| territory as a sulijeciive elemetit of the state, is main¬ 
tained and discussed .it great length by Jellinek,**'’*' but it is vigorously 
atf.icked hy Diiguit, who not only denies that the state has such a 
personality, hut also maintains that even .admitting that it h.as, the 
theory which reg.trds territory as one of its elements leads to conse- 
(Itiences which are .ihsolutely unacce|'tal>le and which are contrary to 
the facts of international practice to-day, although he admits that it 
was the theory of the founders of modern French public law. One 
of the corollaries of the theory, he says, is the indivisibility and inalien¬ 
ability of the national territory, a doctrine which was affirmed by the 
bVench Revolutionists in their constitution of 17^)1 and in several later 
constitutions. If lerritorv is an element of the state-person, Duguit 
adds, it cannot be divided and ceded away without the extinction of 
the personalilv. Ihit, in fact, a porti(»n <*f French territory was alien.ated 
in 1S71, and territory belonging to (Jther slates has frequently bc'en 
alienated. The theory «annot therefore lx* reconciK*d with these utv 
doubled historical facts.’*" 

While Duguit goes too far in arguing that the state does not po.sse.ss 

•*** On the Mihifct of iii:LTn.itional scrvitiulcs in general, sec Oppenheim, op. cit. 
(3il cd.), \ol. I, pp. .W .^7?, and I'aiichillc, op. cit., vol. I, pt. I pp. 076-684. 

Sec also the excellent articles of H.isdcvant and de Visschcr citctl above, an article 
hy Stni4-Molstrin eniitleil “La doctrine ties seriitiides intcrn.ition.ilcs cn Sc.in> 
4lin.ivie/* Krr. dc droit int. ct dc leg. comparee (D22), pp. 424 ff., a valuable article 
by NfcNair, Hrit. Year Jiooli of International luiiv (D25), pp. Ill fT., and the article 
by Lansing referred to above. 

•"***•■1“ Mlgcmcine Siaaislelire *' (2d cd., IW), pp. 385 fT. 
cit., vol. I, pp. 94-96. 
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a juridical personality, he is clearly correct in his view that territory 
cjiinot be properly regarded as a constituent element of the state's 
personality. It would be as reasonable to maintain that a bank is one 
ui the constituent elements of the corporate body which owns it and 
directs its affairs. Another distinguished French jurist, M. Carre de 
Malberg, however, appears to support the theory of Jellinek. 
“Territory,” he says, “is not an oliject which is situated outside the 
juridical state-person and over which this person would possess a powei 
more or less comparable to rights which may belong to a private person 
over the property dependent upon his patrimony ; hut it is a const i- 
tiieiii element of the state, that is to say, an element of its being (rtre) 
and not of its htwitiii (t/r/o/r), an element, in cmisecpience, even of its 
personality, and in this sense it appears as a component and integral 
part of the state-j^erson, which, without it, would he inconceivable.”'*'* 
What is Included in the Notion of "Territory”: (1) Subsoil 
and Marginal Sea.— When we sj)eak of the territory of a state, it 
is to be understood as comprehending not merely the land domain 
over which the jurisdiction of the state I'xtends, hut also the rivers and 
lakes therein, a certain area (»f the sea which ahiiis upon its coast, 
ill case there is one, and the air space alxive it. Thus the ilnmain of 
the state is, or may Ik*, terrestrial, fluvial, maritime, and aih'ialThe 
terrestrial domain includes not only the surface (»f the land hut also 
the stib.soil extending downward to an imlefinite depth. The power «)f 
the state over the suh.s(;il assumes an importance for the construction 
i»l subterranean telegraph or telephone lines and r.iilway tunnels and 
for the exploitation of mineral resources underneath the earth’s surface.'*'* 
As to the extent of the area of the sea- the “ terriiori.il ” or “ marginal '* 
sea, as it is usually callec* -Avhich is included within the territorial 
jurisdiction of the state, there is a dilTen-nn* of ojiinion and it has been 

®"“Theorie >;eneralc ilc letat” vol. T, p. •?, n. 1. Idlinck, lirAvcvcr, cncleaoirs 
to reconcile the theorv with the hi.st<»ric.il facts hy arguing; that it is not territory 
which was ceded in the cases mcntiiMied, hut rather the st.ites’s rtnperinm over the 
inhabitants of the territory. See the nhserxations of Hugiiit, op. cit., p. Jiul 
C.irrc dc M.alherg. op. at., p. 5. lellinek’s, reasoning appears to be supprjrtcd by 
Grotius, who saiik “when a people is transferred from one sovereign to another, 
h is not tlie persons, but the right of governing them, which is transferred.” 
Goiter, "Readings in Political Philo.scij)hy,” p. 273. 

Fauchille, "Droit international public” (1923), vol. T, pt. IF, p. 3. F;iiichil!c 
ah') adds a " polar ” and a " glacial ” domain. 

Fauchillc, op. cit., p. and the authorities there cited. 
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a subject of prolific discussion." The need of agreement on the subject 
has been recognized by the League of Nations committee of jurists on 
the codification cjf international law, which in 1925 placed the subject 
on its list of questions concerning which there is urgent need of inter¬ 
national agreement.The generally admitted rule is that the area ol 
the territorial sea extends into the open sea for a distance of three J 
miles measured fnjin low-water mark. But many states have in fact ^ 
exercised jurisdiction beyond this limit for the purpose of protecting ^ 
their neutrality in lime of war, for the enforcement nf health, police, ? 
and revenue legislation, and for the protection of fisheric*s, coral reefs, ; 
and the like. The exercise of jurisdiction for these purposes has fre- 
c|uently been acquiesced in by other states but it has produced many 
conflicts and pnaests. T he right of Norway, Sweden, Uruguay, and 
other states to extend their jurisdiction beyond the three-mile limit 
during the World War for the pur[)ose of protecting their neutrality 
was not recognized by (treat Britain or Oermany. There is, it must 
be admitted, an increasing sentiment in favor of an extension of the 
three-mile limit.Regarding the nature of the right of the state ovei 
the territorial sea whether it is a right of sovereignly or a mere right 
of jurisdiction- there has been much discussion." 

(2) The Superincumbent Air Space. —Tti consecpience of the 
ri'cent development of aviation and radio-telegraphy, by which tlic 
.iJ‘rial space* is capable of lieing utilized for commercial navigation, for 
the transmission «.f wireless telegrams, and as a theater for the con¬ 
duct of war, the nature and extent of the rights of subjacent states over 
the air space has assumed great importance. I'oncerning the nature 
and extent of these rights there h.!s been much discussion by jurists 


I'aiK'liille, ap. lit., pp. MI fT.. .ind the niinitTfiiis authorities there cited. 

’-Sec the rejnirt of the siil>c<imniittcc territorial waters, in Jmcr. Jour, af 
Int. Jmw, S(k*c. Siipp. July, 1920, pp. fT., and its recommendations. 

The history and present prjietice are discussed by Professor C. G. Wilson in 
his lectures liefore the Academy of International Law at the Hague in 1923. 
Rrcuril ties Cottrs, Academic de Droit International (1923), pp. 127 (T. See alsii 
Fraser, “I'he Extent and Delimitation of Territorial Waters,” Cornell Lliw Ottar- 
terly, vol. XI (192ft), pp. 45*? fT.; and Dickinson, ” Turisdiction at the Maritime 
Frontier,” llarv. Law Rev., vol. XL (1926), pp. 1 fT. 

** Fauchille (op. cit., p. 147) suggests that it is a right neither of sovereignty ! 
nor of jurisdiction, but merely a right of conservation. Rut the exercise of the J 
right of conservation necessarily involves the right of jurisdiction, if not sovereignty. \ 
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and Uariicd societies, a vast amount o£ literature on the subject has 
been produced, and various theories have been advanced and solutions 
proposed.'* With the passing of time the view that the subjacent state 
should be admitted to liave the full right of sovereignty over the air 
space above it came to prevail generally, and by the International Air 
(>:nvcniion concluded at the Peace Omference in 1919 this right was 
aiiiimed. By article I i>f this convention the high contracting parties 
“recognize that every state has complete and exclusive sovereignly in 
the air space above its territory and territorial waters." By article II, 
however, they undertake, in time of peace, to allow freedom of inno¬ 
cent passage above this territory, provided the conditions established by 
the convention are observed. The convention appears to have been 
ratified up to the present time by twenty-eight states, mostly luiropean. 
Until it is generally ratified, the rule i»f sovereignty which it allirms 
tanntit, therefore, be admiiietl to be a rule of international law. I'here 
is still much criticism of this solution of the question, since it is be¬ 
lieved to concede too much to individual state control over the air space 
Ji the expense of the freeilom of international navigation. i\s it stands, 
any and every stale is left free to prohibit international aerial naviga- 
ii( !i above its territory, for such reasons at it may ileem siilficient, and 
il it allows the right of innocent passage it may prescribe the routes to 
he followed by avi.itors. L:uid-locked slates, therefore, like Switzer¬ 
land, Austria, O.echodovakia, Bolivi.i, and others, may be deprived of 
access to the outside world through the air spaci*, while those which 
arc fortunate enough to have outlets upon the sim may be Lompelled 
to follow sea routes, if their neighUns choose not if) allow the right 
of innocent passage above their territories."* 

Doctrine of Natural Boundaries and Sea Outlets. —In con¬ 
nection with the discussion of the territory of the slate much might 
he said regarding the importance of boundaries, especially in respect 
to the weakness of artificial boundaries and the value of so-called 
“natural" frontiers. The contention has at limes been put ffirward 
that every state has a right to a natural boundary in the sense of a 

^•'*Tlicy arc reviewed in my “Recent nevelopmenis in International L.iw ** 
(1925), ch. 4, and in Faiicliille, op. at., pp. 581 ff. In both works numerous cita¬ 
tions of the literature will he found. 

^®See my “Recent Development in International I-aw,” p. IfiO, and tlie ircncli- 
ani criticism of Blcwett Lee, in Harvard Law Review, vol. XXXITI, pp. 2^ fT. 
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Strategic frontier, in case one can be found, such as a river or a 
mountain range. While it has never been admitted in the sense that 
a state without such boundaries has a right to extend by forcible 
appropriation, if necessary, its frontiers at the expense of other states, 
the value of strategical frontiers has sometimes been taken into consi' 
deration by peace conferences is redrawing national boundaries. Thus, 
it was on considerations of this kind that the peace conference at the 
close of the World War yielded to the demand of Italy and assigned to 
her the South TynJ of Austria, inhabited almr>st entirely by a German 
)K>pulation. 

It has likewise been contended that a landlocked state has a 
natural right to an outlet on the sea. This claim is based in part on 
the doubtful argtinieiu that since the free navigation of the high seas 
is a universally recognized right the people of a country which ha.v 
no access to the sea should, in r>rder to he able to avail itself of this 
right, be given one.'*’ 'I he lack of such access was one of the standing 
grievances of Serbia [irior to the World War. President Wilson, who 
apparently sympathized with Serbia's demand, ileclared in his address 
of January IS, i‘>lS (enunciating the “fourteen points”), that “Serbia 
must lx* assured access t«» the mm." A like demand was made upon 
the peace conference by other peoples and their claims were, in some 
degree at least, recognized. Thus, Poland was given certain rights 
in the free city of Danzig to insure her an access xn the sea"*^ ; Bulg.tria 
was given an outlet on the ^T^jgean Sea"*'*; by the inrern.itionalizaiion 
of the river Elbe, ('zech()slovakia was given access to ibc North Se.i '” ; 
Memel was detached from Germany and given to Lithuania, in 
order to insure to that state an outlet to the sea. There still remain, 
how'ever, several states in Europe and one in Scnith America which 
are without access to the .sea. It would manifestly be a great advantage, 
to them to have .such an outlet, but it can hardly be said that it can 
Ih‘ claimed as a riijht under international law. As Fauchille remarks 
the ihe(»ry of “obligatory acce.ss,” if admitted, would involve a re¬ 
making of the map of the world.'*^* 


Compare Fauchillc, op. at,, pp. 30 if. ^"Treaty, of Nciiilly, Art. 48. 

^ TreatV of Versailles, Art 104. Treaty of Versailles, Art. 831. 

Op. a/„ p. 3.8. Qiinpare also Dupuis, “ La libcrte ilcs mers,” in the lourn&i 
de droit ifit. pub., vol. XLVI, p. 604. 
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Extent of Territorial Area Necessary.— As in the case of 
population, no rule can be laid down as to the extent o£ territory 
nea*i.sary to form a state. As a matter of fact the existing states of 
the world vary in territorial area from a few square miles—the re¬ 
publics of San Marino and Monaco, for example’"—to vast empires 
cuvering millions of square miles, such as China, Cireat Uriiaiii with 
its colonies, Russia, and the United States. It would be absurd, there¬ 
fore, as iiluntschli remarked, to attempt to l.iy down any rule as to 
the minimum or maximum area which a state must have.'*’* During 
medieval times the area of states was uniformly small. Until a com¬ 
paratively recent date the number of states in Europe was more than 
four humlred. Nearly every seigniory, m»iny towns, and even religious 
establishments were, in appearance, at least, states during the Middle 
Ages. As late as the early nineteenth century the territory now em¬ 
braced within the limits of (jcrmany was parceled out among the 
rulers of more than 300 petty stales. The present kalian state was 
equally a patchwork of petty kingdoms, rei>ul>lics, and [)rincipalities. 
Other existing slates were similarly divided. 


In former times, theory as well as practice was in favor of the 
system of small states—^//V Klcinstaatcnc, as the (krmans call it. 
Plato drew an analogy between the stature of a well-formeil man and 
the size of a normal state,” ^ ami Aristotle appears to have favored stales 
of moderate size.’’*’ Even eiglueenth-ceiilury writers on political science 
were generally hostile to the idea of large st.iles. RousseaiKir published 
Plato’s analogy, declared that just as nature has set liir“ the nobler 
stature of a normal man, so it has ec]ually set limits if) thePower,” the 
well-governed state. It ought not, thereff»re, to he ic»o vast* is manifest 


enable it to be well governed nor too small to enable it to m 


self single-haiifled. 
distances as a weigh 


.-\flmini.siralion, be Mill, 1 ) 00 unes diiricnli 
t lx*cf>mes heavier at the end of a long le\ 


he nr^nment 
d f<K» (lifTer- 


are enforced with less vigor and celerity in remote and distant'’he Fcdem- 


nities, while the people feel less affection for a gfivernmeni so must 

If. rn n ron- 


JefTerson 

®2^fcnlion might also be made of the former pctt\* republic of new proof 
Mtuated between Belgium and Germany, which covered only about 1000 .'crved only 
cont.iincd a population of about 3500 persons. It was under the joint tutr., wc were 
control of Belgium and Pni^da until 1*>I9, when it w.is anneved to Piimc would 
the treaty of Versailles. “Theory of the State,” p. 237. “Laws ” b.bd conditions 
Politics, bk. IV, ch. 4. 
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removed that they rarely come in contact with it. The more the social 
bond is extended, he asserted, the more it is weakened, and he added : 
** in general, a small state is proportionally stronger than a large one.” 
He maintained further that there is a necessary relation between the 
size of the state and the form of government best adapted to it. His 
conclusion was that monarchy is suited only to large states, aristocracy 
to states of moderate size, and democracy to small states.^** 

Montesquieu, like Rousseau, maintained that there is a relation 
between the size of the state and the form of government best suited 
to it, and he laid down categorically the dogma that the republican 
form is best suited to states of small area, the monarchial form to states 
of mrxlerate area, and the despotic form to those of vast extent.'*’ 

Dc Tocqueville, like Montesquieu, was also of the opinion that 
the republican system of government is unsuited to large states. “ The 
history of the world,” he said, “offers no instance of a great nation 
retaining the form of a republican government for a long series of 
years. It may be advanced with confidence that the existence of a 
great republic will always be exposed to far greater dangers than that 
of a small one. . . . All the passions which are most fatal to republican 
institutions spread with an increasing territory, while the virtues which 
maintain their dignity do not augment in the same proportion.”'*** 
John Stuart Mill, if one more opinion may be quoted, like 


Por^ceau, emphasized the difficulty of governing states of vast area. 

was given a, extent of country which can be 

of the river , , ■, ' , 

Memel wi ^ governed or even whose government can nc con- 

(rder to single center. . . . There are vast 

1 w^cver s ” distant provinces, are 

'thou ill-administered, and it is only when the inhabi- 

are wi oi savages that they cannot manage their affairs better 

to them t,,89 

lx* claime * 

the thee** ° alleged non-adaptability of the republican form of govern- 


making Contract,” bk. II, chs. 6, 8. 

Hie Spirit of the Uws” (1748), bk. VIII, chs. iri.2n. 

47 ^Democracy in America” (trans. I>y Reeves), vol. I, p. 170. De Tocqueville 
4 M-«rhat ”it may be asserted as a general proposition that nothing is more 
81 '»the well-being and freedom of man than vast empires. ... If none but 

. , Ns existed, mankind would be more happy and more free.” Ibid., p. 171. 

* 'froi/ ,nt. Government,- ch. 17. 
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iflcju to large states, it may be sufficient to quote the remark of a well- 
known English scholar that ‘*the foundation of the United States of 
America. . . . proved that a great modern state could adopt the rc- 
•)ul)Iican form.”***' The success .with which Great Britain has governed 
a vast empire is an equal refutation of the theory that large states can- 
jiDt be well governed. The contrary opinions quoted above were, for 
the most part, advanced in an age when railroads, telegraphs, and 
fast-sailing steamships were non-existent and when, consequently, com¬ 
munication by governments, with their dislant territories and peoples 
was slow and difficult. The principles of decentralization, federalism, 
and local self-government were also largely unknown at that time. 
The introduction of rapid means of communication in the nineteenth 
century and the development of the principles of federalism and auto¬ 
nomy in government have greatly simplified the task of governing 
large stales. Under the circumstances the former skepticism regarding 
(he possibility of governing successfully such stales was natural and in 
great measure well founded.”**' 

The Value of Small States Denied.— llie disregard by Germany 
of (he rights of certain small states during ihe World War and the 
making known to ihe Fmglish-speaking world of the somewhat 
contemptuous aiiacks of Trcitschko and other German writers upon 
small states generally, provoked widespread discussion of the relaiive 
value of large and petty states as agencies for the advancement of 
civilization. Treitschke in his work on “Politics” published 

some years before ihe war, declared that large states are “ the nobler 
ivpe.” Emphasizing again and again that “ the slate is power,” the 
lack of which is “ a sin against the Holy Ghost,” he said, “ it is manifest 

****Fisher, “The Rcpiihlicnn Tniclilion in F.nroiw" (1^11), p. ft". 

Tn the debates on the Oinstitution of the United States, in 1788, the argument 
was advanced that the territorial extent of the union was “too vast and tfK) differ- 
entlv circumstanced to make a general government possible.” Sec “The Federa¬ 
list,” No. 1. Madison answered the obiection that a republican government must 
be confined to a small district bv pointing out that the objection was due fn i ron- 
fiision of republican government with democraev. Fnlcrttlist, No. 14. lefTerson 
wrote, in 1801, of the triumph of the Democratic party : “It furnishes a new |)ronf 
of the falsehood of Montescpiicirs doctrine that a republic can he preserved only 
in a small territory. Had our territory been only a third of what it is, we were 
stone.” Ford’s edition of The Federalist, p. 50. Fnt. says Ford, time wouM 
have justified the predictions of the objectors bur for the changed conditions 
wrought by the railroad and telegraph. Ihid., p. ft, note 1. 
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that it is only the state that is really |)ower£ul that corresponds to out 
idea/' I'he idea o£ the small state, he said, is ridiculous on account ot 
its weakness, which in itself is reprehensible because it masquerades 
as strength. In small slates, “ that ruling spirit is hatched which judges 
the state by the taxes it levies " ; and a materialism is generated which 
has a deleterious eJlect upon the citizens. Furthermore, small states 
are “totally lacking in that capacity for justice which characterizes their 
greater neighbors,' and what is of even more importance, they “ can¬ 
not wage war with any prospect of success.” The economic superiority 
of large slates, he adiletl, is patent; they can overcome economic crises 
more easily ; the outlook of their citizens uiKtn the world is freer and 
larger ; culiure matures more readily in them than in the narrow 
limits of a small state ; art and science Hourish more abundantly in 
them ; and only in large states “ can there be developed that genuine 
national pride which is tlie sign of the moral ellicieiicy of a nation/’ 
I-.;irge stales “are more adapted than small ones to promote the deve- 
lopmeiit t>f intellectual culture.*’''- 

AlthcjtJgh there is some truth in Treitschke's evaluation of small 
slates, there is much exaggeiMikm, and the somewhat sneering manner 
in which he referred to them provoked vigorous criticism Irom many 
quarters. Hefori* iVeilschke, a great Faiglish historian. Lord Acton, 
had expressed (lSri 2 ) an unfav«»rabh* opinion of the value of small 
slates as instrumentalities for the promotion of civilization, but his 
criticism was less violent and better re.isoned. Among otluT things 
lu* said “Their tendency is to isolate anti shut olT their inhabitants, 
to narrow the horizon of iheir views, and to dwarf in some degree the 
prf»porlionsof their ideas. Public opinion cannot maintain its lilxTty and 
purity in such small dimensions, and the currents that come from larger 
ct>mmunities sweep ovi*r a contracted territory. . . . I hese stales, like 
the minuter c<immitnities of the Middle Ages, serve a piirpt)se, by 
constituting p.irtiiions .mil securities f)f self-government in the larger 
.stales ; hut they are impediments to the progress of society, which 
depends on the mixture of races under the same governments.’’ More 
recently still the rierm.m writer Rai/.el, in his “Polilische Geographic” 

See liiv “ ” (English tr.insl.'iiion hy Diipclnle and Tnrhen de 

vol. 1. cspfci.illy pp. 37-41. 

*•'* “ Hist(»ry of Freedom and Other Essavs,” p. 2')5. 
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(JJ cd., 1903), condemned small slates on the ground ihai iliey were 
contrary to scientific laws, particularly the law of evolution, and that 
in consequence they were diiomecl to disap|)ear in the stru^i^le with 
more powerful stales which would uliiniaieiv absorb them. History 
>Ii(iwed, he argued, that states in their evi/liitioii pass ihroiii^h three 
.si.i^'es ; first, that of the villaiie-siale (Durfshh^t) \ si-conil, the city- 

{Stiultstaat) ; and third, the coi!ii;iy-.a.ite {l^tndsnuit). As the 
jirsl two in turn had disappeared, so the petty stales of the third class 
which still exist as abnormal survivals wt old disappear in turn. 

It must he admilteil that larj*e si.Ui s do p*»ssess advantaiie^J over 
'inall ones. T'heir resources for inainiaiiiiiuj llie national existence 
kccrdinif to a hit>h siandaril, for pniinoiin-j the material forms of 
.ivlli/ation, and for defense against attack, are I’kely to be much greater 
rli.in those of small states. 

It is also true, as Atioii and TnitMhke [Pointed out, that the 
ranji'e of vision, the oiitln(»k of the eili/en, am! the national priilc 
which comes from membershif) in a powerful slate are not without 
moral and cultural value. Finally, the existence of a multiplicity of 
Mnall states on a given continent intensifies the dilliculiy of maintaining 
the general peace. “Other things being equal, the fewer sovereign 
hollies there are entering into direct relations with each oilier, the less 
complicated those relations and the issues between the stales will Ih', 
tile less likelihood there will he of incalculable disturbing factors ham¬ 
pering the cause of peace, .iiul the greaii'r w'ill he the possiliility of 
eMablishing the rule of law’.”'*'* Opinion is by no means lacking in 
support the view' that the recent miilli[dic.irion of ix’ttv states in 
Fairope w'ill liave die elToct of increasing international coiillicis and 
perhaps of international wars, althciiigh it has iindoub.iedly diminished 
die possibility of intern.'] dissension 1 v giving satisfaction to the 
Political aspirations of the discontented nation dirie<. 

nrcciiwnnil, “'riif Niitiirc «»f Nalifnialitv," The PiJitioi! (jitartvily, 
p. ^>2. Cfiaipan: alsn an article entitled “ Natinnalis.ii .iinl 1 i’triv,” in th- Roifud 
Tiihlf, Dec. i‘il4 (pp. f>l-t'>2), where it is .isserled ih.ii the >:re.it nnm'. er uf existing 
naiiims “is manifestly ihe greatest of all fibstacics ” lu the giouth rjf .i Cfimin.'ii 
consensus among the peoples of Europe. The anihor of this article .idds : "inter- 
natinnal rcl.itions will henefii iini\crs.illy... .hy the reduction of the rinmher of 
Sovereign Mates. A st.ihle Cfincert can never he attained, in(.!eed, hy any odier 
means.” 
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Defense of Small States.— But when all is said against siiial} 
states that can be said, it must be admitted that some of them havt 
played an important role in the history of civilization, and their con¬ 
tributions to art, science, literature, and iiuellcctuol life of the world 
have compared favorably with those of much larger slates.®’* The 
jiower of a slate is not necessarily to be measured by the extent of its 
territory or even by the strength of its military and naval forces or by 
the conc]ues(s it has made, but rather by the contributions it has made 
through its art, its science, and its literature, to the cause of human 
progress and civilization, and by the achievements it has accomplisheil 
in social and political reform.®® The Greek city-states, as Rluntschli 
remarked looked j'etly in the face of the Roman b.mpire, but Athen** 
takes her jilace beside R<»me in the history of the world.®" The terri 


‘’•■•Oiinu* dcfcndcil the sy^tcni of small states on ^yrounils that were the dircL-: 
opposite to those upon which Rat/el condemned them. 'I'he law of cvnliitioii. 
nccf)rding to him, showed that the progress of human societies is away from !arg«. 
states to small ones, 'fhe great empires of the past: the ^faccdonian, the Komin. 
the Araldan, the Carolingian, the Mongolian, the Spanish, the OtU)man, and that 
of Napoleon, had all dissolved under the operation of this law and in their places 
a succession <if smaller states ha<l been established. Even I'rancc, he thought, was 
too large and he proposed its division into seventeen small stales. “Systeme di 
politique iKisiiivc,” vol. IV\ ch. 5. 

Compare Crrcenwood, article cited, p. 0-t. 

Tlieory of the Stale,** p. 237. Sec also the vigorous ilefense by Dr. II. A. 1- 
Fisher in his “The Value of Small States,’* Oxft)rd Pamphlets (I’d4), pp. 24-25. 
reprinted in his “Studies in IlisUiry and Politics,” pp. IM fT. Mr. Fisher points 
out that some of the most precious contributions to civilization have come from 
small states: the OhI Testament, the Il«»mcric |ioems, the Attic and the Eli/.!- 
lielhan drama, the art of the Italian Renaissance. “Nobody needs to he lolil,” he 
adds, “what the w<irld owes to Athens, Fhircnce, (Geneva, or Weimar.*’ An 
equally strong defense of small states is in.iile bv M. Martbelcniy in bis 
“Democratic ct {lolilique etrangerc” (P^I7), p(>. l'<4 IT. (^lnrrary ti» the tlieds 
«if Rat/el, lie says, it couhl be shown that all the great ecarrcjt dr Vesprit came 
from small states and that their coniribiitions to humanity were the most notable. 
It is to Rome, be adds, that we nw'c the strongest juridical conceptions ; the im 
mortal iiuniiimems of liieratiirc and art were Ixirii in petty countries like .•\ihens, 
Florence, Holland, and England in the time of Elizabeth. Englaml in the time 
of Shakespeare was no greater than Sweden to-day ; Londnii no larger than the 
Christiania of Thsen. It was tlie petty German states which gave the world 
Beethoven, Bach, Goethe, fSchiller, and Kant. The greatest sculptor of the world 
was born in a petty Italian republic ; the greatest painter was a Dutchman : 
Norway lias given us Ibsen ; Belgium, Maeterlinck and Verhacren, etc. .\nother 
writer (Buell, “International Relations/' p. 22) points out that it was small nations 
which produced Demosthenes, Dante, and Machiavclli, anil that Denmark with 
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loruil areas of Great Britain proper, Germany, and France look like 
communes on the map of the world in comparison with those of 
Kii.Nsia and China, but measured by any other than quantitative 
siaiulards they are much more j[)owcrfiil states than cither of the latter. 
Among still smaller existing states whose contributions to the sum total 
of civilization have been vastly greati-r than those of much larger 
stales, may be mentioned Belgium, Denmark, the Netherlands, and 
Switzerland. 

III. Other Elements and Attributes of the Stait, 

Necessity of Governments —^^\n aggregation of people jierma- 
mntly resident on a given territory docs not necessarily constitute a 
slate. It is necessary that they should be i>olitically organizetl; they 
must have a government, through which the collective will may be 
formulated, expressed, and executed. Government is the agency or 
machinery through which common policies are determined and by 
which common alTairs are regulated and common interests promoted. 
Without a government the population would be an incoherent, un¬ 
organized, anarchic mass with no means of collective actif)n. No 
particular type of government is essential. The government may be of 
a simple rudimentary type with few organs and few functionaries ; on 
the other hand, it may lx? a very elalxirate and complex organization 
operated by an army of public officials and employees. It must, how¬ 
ever, be so organized and must possess tlu* power and resources neces¬ 
sary to enable it to enforce generally its comm.nnls and compel respect 
for its authority, otherwise it will be unable to maintain internal peace 
and f>rder or U) jXTform the internaiirmal obligations which inter- 
natifinal law im|K)ses on a slate as a condition of memliersbip in the 
family of nations. 

.1 pnpiilntion of less than 3,000,000 has received seven i»f the Xohcl prizes, lyin;; 
wiili the LJnitcil States with a population of I0U,(KK),0I’0. For further discussion 
of ihv- value nt small si.iles see Kiiharcl, "FAuenir il'.s peliis I'l.its ilapres les lois 
soeiologiqiics” (1912) ; Castherg, “The World War and the Small Stales.” 
Contemporary Review, June, 1017, and Reyens, “I/avcnir dcs petits etals” (1^19). 
Lonl Hryce (“Modern DciiUKTacics,” II, 444) pointed out that it was in small 
slates tliat democracy first arose, that it was frr>ni them that the theories of its 
first prophets and apostles were derived; and that it is in them that the working 
of the real will of the people can best be studied. It was, he added, war and 
the fear of war that destroyed so many of the small states. If this fear cr>iiltl 
he removed many of them, he said, might reappear in the course of time. 
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Independence of Foreign ControL —But a people, inhabitiii^r a 
deliiiitc portion ot icrriiory and having a government, do not neces¬ 
sarily constitute a state. They must also be independent, or largely so, 
of foreign control. If they are subject to the control of another stale 
which sets limits to their jiower, regulates their affairs, and exercises 
the power of government (jver them generally, they do not constitute 
a state but are a gart of tlie stale which exen ises control over them. 
Nevertheless, it this aiiitrol is only mmiinal (»r is exercised merely in 
respect to their loreign affairs, they may he regarded for ah practical 
purposes as a state, even If in strict legal theory they are not. Thus 
the great self-governing dominions of Cheat ihitain :aich as Canada, 
Australia, and the Union of South Africa -may rightfully claim to he 
regarded as states in this sense. They have ai i|ijired almost complete 
autonomy in respect to the determination of their forms of govern¬ 
ment .ind th<‘ administraiion of their own affairs ; they have recently 
been allowed to participate in international conferences on a footing 
e<]iiality with the mcjther country ; their representatives have signed 
the treaties concluded at such conferences ; they have been admitted 
to membership in the League of Nations and as such are also on a 
footing of equality with Creat Britain ; and Canada, at least, has 
recently been permitted to exorcise the power of ru.'gotiation in respect 
to mailers affecting primarily her own intensis, and is free to be 
n'presenfed in foreign cf>nniri»*« hv her own dijdc'miiic rejiresentatives.*** 
The Irish Fne State is the British d(»mininn which has most recently 
ac(]nirrd the rank of a nearlv indeprndenf M its*: formerly a mere 
parr of the kingdom (»f Creir Britain and Ireland, it has recently 
at*(ii»i» e(l the same slat ns as ("!anafla, .ind is repri'senled hv a Minister 
at Washing*on. 

Similarly, it m.iv he said that so-».ailed nrnti-cted states ov»*r which 
the prolfTiing Mate exercises coptrol m**relv in n sped to foreign affairs, 
although iV)f entirely i»nl**pendenr, ar(‘ entitled to he regardi'd as stales. 


As to this, sec Keith, “The l')ominii»ns ami the Tre.iry Power,*' Imtr, nf the 
Sot\ of Cnotp. Lnn. tnitf hit. scr, vol. \'l p. 1*'^ : Stexenson, “Can¬ 
ada .ind F«)reipn Policv** in Aflairf. vol. I pp. lOS ff.; Allin. “C.in- 

ada’s Treatv-Making Power,'* Michigim I^uv Rrtic’tr, |an., po. 240 (T.; also 

his .irticle on "Recent Dcxehipineiits in »hc St.iiiis of the Itriiish l^miinions,** 
10 ^tinn. Laiv Rcrictv (1926), pp. 100 fF.; and bowel!. “The Treaty Making Power 
of Can.ida,'* Foreign Affairs, Sept., P03, pp. 16 ff. 
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internal Sovereignty^Aiiother characteristic di* condition 
whicli is generally regarded as essential lu the existence of a state is 
inrtrn.!l sovereignty. That is lo say, there iniisi he some person, 
asscini ly, or grouj^ wliich has the siipreine, exclusive, and unlimited 
kijal I ovver of ultimate control over all persons and thiiv^s within the 
ferrite:sal limits of the state. It is this jH»\ver which distinL;uishes 
fund.c-ientally the state from all other human oreanizaiions it asso- 
ti.iM* ns. From this essential principle there follows as a corollary two 
(»fher characteristics of the state, namely, the ijuality of iiU-''oniprc- 
hcnsiirncss and cxchtsivcncss — rxcluswitr, as the French call it. lliat 
is to ^ay, the sovereign jiirisdiclion of the s'ate embraces, as has already 
K-eii pointed out, authority over all persons aivl things within its 
icrriu.rial limits excejn those over whom it has waived its iiirisdiction 
by treaty concessions, through considerations of internation.'il comity, 
or in pursuance of universally accepted rules of intiTnational law. 
Stibieef to these exceptions, the modern theory of Mivcreigiity does not 
recoi»iiizc the existence in the territory of a st.ite of any “stateless” 
persons, that is, “stateless” in the sense f»f being exempt from its 
iiirisdiction. If a state were unable to (‘xercise sncci'ssfully, or should 
nfrain from exercising, jurisdicticMi over any considerable portion of 
jts population, it would in all probability soon ciase to Ik* a stale, 
through internal disintegration nr cjmqiiesi aucl absorption by another 
sfnte. 

Hy the principle (»f cxdasiiu^nrss is meant the monopoly by the 
state alone of the right of political government within its own terri- 
rories. It means that there c.in he hut one stale organization upon 
the same territory over the s.ime pi’ople. It does n'>t ailmit the right 
of iiiiother slati* to exercise jurisdiction within its territory nor does it 
permit any oth-.r asviciation or organization, dnmisiic or foreign, to 
do so. An itnpciintn in imperio cannr)i l:e tolerated in the modern 
st:jte. A state may, of cf)ur.se, for conveniente i)r utility, divide the 
powers of gov<*rnmeni and tvatfer some »'f them on a centr il govern¬ 
ment and others on a local government, both of which co-e\isr in the 
same territory, hut this iloes not involve the « sisreni-e fif two different 

organi/.itijins within th»' ^ame territory.'’’'* 

As pointed out above, the rare and nnonialoiis situation resulting from the 
scMralled condominhtm constitutes an exceptifjti to the general principle here stated. 
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The Element of Permanence^Another quality often attri¬ 
buted to the state is that of pcn}2ancnci\^^ This means that a people 
once organized as a state remain always under some state organization. 
Additions or partial loss of territory resulting from cessions, conquest, 
or the operation of natural forces do not allect the juridical existence 
of the state. I'his does not mean, of course, that the existence of the 
particular state may not lx* extinguished through annexation tn 
another slate, or hy voluntary merger with other states to form a new 
state—history furnishes many such examples. In such cases, these is 
merely a transfer of sovereignty from out* state to another ; the people 
continue to remain under some state organi 7 .aiion, though a different 
one. They do not revert to a condition of anarchy. In this sens<-. 
therefore, the state is permanent and enduring. 

Gmtinuity of the State: State Succession. —It is the sainc 
with changes in the form of the slate or its government. Forms of 
government are frequently changed ; monarchies are iransformeil into 
republics or republics into monarchies; absolute systems are siibsiitiited 
for constitutional systems c#f the reverse; existing dynasties are replaced 
by others; new constitutional regimes displace old ones, eic.,^' but 
ordinarily such changes do not affect the identity of the state or its 
international obligations. 'Phis principle is known as the doctrine ot 
the continuity oj the state, and from it follows another principle 
known as the doctrine of state succession, acc«)rding to which, when the 
sovereignly is transferred from one slate to another or one govern¬ 
ment is replaced by another, the annexing slate or the new government 
generally becomes the successor to the public property, the assets, the 
liabilities, and the obligations (»f the old state or government. As m 
whether the .successor slate is l'»oiind by international law to take over 
the debts and other contractual obligations of the old stale or govern¬ 
ment in all cases there is a difference of opinion. In a famous case 
the King's bench Division of the British High (auirt of Justice denied 

Compare Burgess, “Poliiic.il Science ami Oinstitmion.il Law" (P>21), 
vol. T, p. 'i2. 

Fr.incc, for example, set aside its dynasty, transformed its government from 
a monarchy to a republic, then to an empire, again to a monarchy, then became 
a republic again, again an empire, and is now a republic for the third time, bul 
the continuity of the state as such has remained unchanged throughout all :hese 
successive transformations. 
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that international law imposed on the successor slate any such broad 
obligation and affirmed that in the absence of a conventional agreement 
to the contrary, the assumption of the obligation was entirely within 
the discretion of the succeeding state."" The American courts have also 
denied the existence of such an obligation in respect to certain con- 
fracts.'* Notwithstanding the opinion of the British court referred to 
above, however, the British government has generally assumed and 
executed the contractual obligations to which it succeedeil, and this has 
been the usual practice of other states, especially where the contracts 
were made in the public interest and were not Cf>ntrary to the public 
policy of the successor state. As is well known, the refusal of the 
Russian Soviet government to assume the payment of the public debts 
incurred by the imperial and Kerensky governments has constituted 
one of the chief reasons for the refusal of the government of the 
United States to recognize the Soviet government as the dc jure govern¬ 
ment of Russia.^* Treaties of pence, of annexation, and of partition 
usually make provision for the taking over of the public debts and 
other contractual obligations of annexed states 

Equality of States. —An attribute, right, or principle 
(all three terms have been used) which is commonly said by writers, 
especially on international law, tf) Ixdong to the state is that of eipiality 
in relation to other states. Thus Oppenheim, «>ne of the most autho¬ 
ritative of them, says, “The e(]uality before international law of all 
member states of the family of nations is an invariable ijuality derive*! 
fmin their international personality. Whatever ineijualily may exist 


TfV^/ Riind Cold Minnifr Co. v. The Kin^, 2 K. It. 

"•'See among otliiTs the decisions in Evans, "Cases on International l-aw,'* 
pp. 103, 322-32S. 

"^Scc Young, "Attitude of the United States Covernmcnl toward llic Soviet 
R«'gunc,’* Ann. Anirr. .lead, of Pol. and Snc. Science, Julv, I*>24, pp. 70 IT., and 
"Why America Refuses to Rccogni/c RiiNsia,” N. Y. Tinier Current Ilhtorx 
l*>23j^ pp. 2SrilT. 

"'*As In the doctrine of the continuity of the stale, see Moore, " Uigcsi of 
International Law," \ol. I, pp. 24.Sff.; Oppenheim, "International Law” (3d. cd., 
m)). vol. I. pp. HOfT.; Fauchille, "Droit int. puh.” (Vm), vol. I, pt. I, ch. 3; 
the decisions of the U. S.; Supreme Court in the cases of the Sapphire, 11 Wall. 
1'4 (1871), and Keith v. Clark, 97 U S. •134 (1879) ; and the notes in Evans, 
" erases on International Law,” pp. 81-83. 

Regarding the doctrine and practice as to state succession see Mof)re, op. eit., 
vol. I. ch. 4; Oppenheim, op. cit., vol. I. pp. 144 fF.; Fauchillc, op. cit., pp. 391 ft.; 
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between states as regards their size, population, jx)wcr, degree of 
civilization, wealth, and other qualities, they are nevertheless equals 
AS international persons,”**’* 

Unhjrtunately, the term has been used in various senses and has 
Lon.sequenily led to much confusion of thought. Some writers have 
emj'loyed it tf> mean fcjual protectirni of the law or equality before the 
law ; others, as ecju.ilily in the sense of i<|ual capacity for rights, or 
Simply as et|uality (»f rights- two very dilTerent things. Most writers 
.ilsii (ail to distinguish between politicul equality, that is, the right to 
an e<|ual voice in intt'rnational councils, and Irjjiil et|uality, or equality 
of sianding and (if protection I’.efore the law. ^Vccording to those who 
assert the broad principle of equality it follows that in the determina¬ 
tion of international (]nestions each stati* has a right to one vote and 
one only ; tlte vote of each state should have the same weight as the 
vote of every other state : and unanimity is netessary to an agreement.'^ 
Ht|uality not onlv in the sense of ecpial protection of the law but 
ecpiality of voice in iiiiernaiional conferences and even e(]uality of 
re|»resentaiion in international institutions was asserted as a right by 
tile representatives of various small powers at the Second Hague Con- 
lerence in I*>(7, atid their insistence upon equal representation with 
the great powers on the proposed Onirt of Arbitral fustice made 


Hiilirr, “Hie Stnatcii Succession”; Keith, “The Theory of Stale Succession.” 
.See also the opinion of Chief Jiisiicc Taft as arbitrator in the c.isc of Credit Britain 
V. Cnstit Kit it text in Amcr. Inttr. of Int. T^tr. fan., 192-1, pp. 147 (T. As 

to ilie priivisiiins nf the trc.iiii-s «if peace at the cli»se of the WorM \V.ir in regard 
to succession in the case of irc.iiics, contracts, public property, deists, etc., see my 
"Rceent nevelotuncnis in Inlcrnatuinal Law” fl925), pp. 412 416. 

International Law” (^d ed., l‘*2t)), vol. 1, p. Various other opinions 
arc (pioteil in Dickinson, “Tlie Euii.iliiy of Sl.Ues in Inlernational Law” (1920), 
pp. 10'*, 112. M. Bourgeois, President of the French delcg.ition at the Second 
Hauge Peace (amlVrcncc (P^tt/), declared: “Each n.ilion is a sovereign person 
equal to Olliers in moral dignitv. and having, whether small or great, weak of 
powerful, an equal elaiin to res|H.'ct for its rights, an equal obligation in the per- 
lorinaiice of its duties.” Li tlatzicmc conference de hi paix, vol. H, p. N't. Cotn- 
paie in die s.inie sense also the aildress of Secrciarv of Sl:itc Hughes as presiding 
oilicer oi the conference on (Vnlr.il American affairs (192.s). The Nmerican 
Institute of liuernaiional l.;iw in its “Declaration of the Rights and Duties of 
Nations” (Dec, 191S) ailirmed that “every nation is in law and before law the 
equal of e\ery other nation belonging ro the Society of Nations”; Anirr. fottr. 
of lilt. Litic. \ (19|f>), p. 211. 

'" (fpjicnhcim, op. cit., vol. I, p. 1%. 
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ini[X)s.sible an agreement upon the organization of ilu* court, although 
the Conference was unanimous in favor of its eslahlishmeiit. 

I'hc basis of the theory of equality, it may be remarked, had its 
uriiiin in the theories of the pure natural law writers of the eighteenth 
ceiuiiry, such as Pufendorf, who argued from the analogy which they 
drew between men in a state of nature and independent states which, 
having no common superior, were ct)nsitlered to he in a state of nature 
in their relations with one another. 'I'hey concluded that as men are 
equal in a state of nature, states similarly eipial.’'' 

Criticism of the Doctrine of Equality. —So far as ecinality of 
Males before the law and the right of equality of protection by the 
law are concerned, there is little or no ililTerence (»f opinion. But the 
claim that all states are equal in the sense of being entitled to an 
iqiial voice in the determination of international questions and to 
ajiialiiy of represi-niation in international organi/atirms has been 
\igc>rt)iisly attacked in recent years. The iruth is the «locirine in this 
fcirm never has been much more than a legal thi'ory anil in the most 
recent of the great international conferences- the Peace ('onference of 
the theory was in practice vir*"''Hv thrown overhoaril, important 
decisions being determined by the pkiii|M)tentianes of the great powers."'* 
The theory was also abandoned in the organization of the Council of 
the League of Nations. 

The theory had alreafly ceased to he in accf>rd with the facts of 
international jiractic*’. For many years the great powi rs of Kiirope- - 
the hairopean (!^oncirr-had assumed .md exercised in fact a large 
control over affairs of general luiropean inliTesi. Wltliout oinaining 
the consent of the smaller powers, they had creat»*tl new states, esiah- 
lishcd new dynasties, aj'proveil constitutions, fixed houiul.»ri<‘s, inter¬ 
vened in the affairs i f cmIkt st tres, and in general had exercised the 
jviwiT of guanlians, inisii-es, .-iid tlirectors of hairooi an aff.iirs.***' In 
view of these facts ^ome writf-r^, micIi as T. [. Lawrence, liave argued 
that the suprema.cy of die cre.if poweis in I'urope must now he 

^*Scc Dickinson (op. at., clis. 2-^), who dwells iipnii llic falsity of the anniofjy 
Jnd absolves (iniiiiis from the ch:ir;ic of havinjj lanf^ht the ilnctrinc. 

"®Scc Buell, “Tntcrnalinnal Relations” (1^25), p. 643 ; and Armslron>». Anvr. 
hur. of Jnt. 1 mu\ XTV fI0?0L pp. ‘?40ff. 

^®As to the principal f.icfs, see my “Recent Developments in rntcrnational 
Law” (192^), pp. 594-602, and the sources there cited. 
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recognised us being an established principle of international law; and 
that the old doctrine of absolute equality of states is dead and ought 
to be abandoned.’" The doctrine of equality has been one of the chief 
obstacles to the organization of the world for the maintenance of 
international peace and the advancement of other common interests. 
It has therefore become a “|)ositive political danger.”"* Professor 
Brown of Princeton University justly remarks that: “ If nations are 
not equal in moral, intellectual, or even material influence; if they 
have not an ecpial concern in the adjustment of international interests; 
if they have not an equal voice in the creation, the interpretation, and 
the enftjrcement of law; if, in fact, the claim to equality stands 
s(]uarely in the way of world org-.uii/ation itself; then it is folly to 
insist on the concept of equality as a basic principle of the law on 
nations.”"” 


“ Essjiys on International Ijw ” pp. 21)9, 232 ; “ Principles of Int. Law," 
sec. 114. 

"“Baker, “The Doctrine of I.egal Fx^iiality of States," British Year Book oj 
International hiw, l')23-1924, p. 4, ami McNair, “Equality of States,” 26 Mick. 
Imw Reriew (1927), pp. HI IT. 

"““International Realities" (1917), p. 15. Professor Hicks (rimer. Jour, of 
Inl. lout', II, P.Oft, p. 535) characterizes the doctrine of e(|uality as one which 
was “iintnic in its origin, was preserved in international law by a verb:d consent 
which is not followed by performance, and was Isolstered up by false analogies 
growing out of a confusion in thought Itctwccn international and positive law." 
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I. State, Nation, and Nationality DisTiNGrisiiEi) 

Terminology^— The tcrin.s “slate” and “nation” are fre¬ 
quently identified Iioth in popular usai;c .ind in scientific discussion. 
Both terms, and also the term “ n.itionality,” have aetjuired various 
nteaning.s, and the looseness with which they are employed, even by 
"Scientific writers, has been prcxluctive of much confusion and mis¬ 
understanding. In the first place, they have an etymological meaning 
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which is (lillcrcni i'rum that which they have acquired in popular 
usage. Again, the terms national" and nationality are used both 
as nouns and in an adjectival sense. Here, as elsewhere, there is 
urgent need for a more precise terminology and an agreement among 
writers cm political sciemee regarding the meaning of these much-used 
terms. The word “ nation" is derived from the Latin word natio, 
which connotes the idea oL hirth or race. Etymologically, therefore, a 
natiem is a people having a common ethnic origin, but as stated above, 
the term has accpiircd hcjth a scientific and a p'cjpular signification which 
is very dilTereni troin the etymological meaning. Many writers alsii 
use the term “nation" in the sense of “nationality,” while others 
identify it with “ slate.” The confusion is further increased by the 
difference cjf meaning between the Cierman and English wordi 
“nation.” Many (Jerman writers use the word Nation in its original 
etymological ethnic sense, the English equivalent of which is “ nation¬ 
ality,” while the Englisli word “ nation ” has acquired a political 
meaning which is expressed liy the (lerman word Fo//(, the English 
equivalent of which is “ people.” The Cierman usage is undoubtedly 
more scientific and acetirate, yet it would increase the confusion to 
disregard the estahli'-hed usage merely for the sake of crmformity to 
etymohigical meanings.^ 

The Nation Defined ; Ethnic Factor* —Burgess, adhering to 
the etymological meaning, defines a nation as “ a population of an 
ethnic unity, inhabiting a territory of a geographic unity.”“ But this 
definition has been criticized because iu*iiher popular usage noi 
political science generally regards the nation as merely an ethnic aggre 


^Cxmiparc (lilchrist, “Principles of Political Science" (1920, p. .50. 
Willoughby, "The Nature of the State” (190.5), p. 9; and Bluntschli, “'riicory 
of the State,” p. S6. Unfortunately the English translators of Bluntsehli\s work 
have translated the term I'o/it employed by him, as “nation,” and the term 
” Ntitinn ” used by biiu, as “ people.” It is quite clear that Iiluntsebli used the 
terms in the reverse sense, that is, the German word Voll^ connoted to him a 
political concept, whereas the German word Nation was intended to carry an 
ethnic meaning. A Nation, he said, “is a union of musses of men . . . txjuncl 
together, cs|ieeially hy language and customs, in a common civilization which 
gives them a sense of unity and distinction from all foreigners, quite apart from 
the bond c^f die stale.” whereas a “people” (Volt^) is "a society of all the 
iiiemlKTs of a slate united and organized in the state” (p. ‘H)). In the jame 
sense compare (hiiiiplowie/, “ Allcgemcine Staatslchrc” (ed. 19U7), pp 107-110. 

““Political Science and Constitutional Law,” vol. I, p. 1. 
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gjiion nor do they consider that geographic unity is essential;'' 
Professor Burgess adds that by “ ethnic unity he means “ a popu¬ 
lation having a common language and literature, a common tradition 
or history, a common custom and a common consciousness of rights 
and wrong.” His insistence upon the elcrment of “ common language ” 
as an essential mark of ethnic unity has also been criticized as not 
being in accord with the results of ethnological rese.irch.^ 

1‘he French publicist Pradier-Fodero likewise conceived the nation 
10 k* primarily an ethnic rather than a i^olitically united aggregation. 
“Allinity of race, community of language, of habits, of customs and 
rdigion, are,” he said, “the elements which constitute the nation.”* 
Calvo, in his work on “International Law,” held substantially the 
-wiine opinion, em|diasizing the fact that the idea of the nation is 
jssoci.'iled with origin or birth, community of race, community of 
language, etc.‘* This conception of a nation, which makes community 
of race and language its [irimary essential elements, is in accordance 
with etymology hut not with present-day |x>[)ular or general scientific 
usage. 

Non-Ethnic and Linguistic Factors. — ^'riie bonds which make 
a people a nation are not necessarily olbnic and linguistic, although 
. rlu^’se are und<iubie<lly the most im|X)rtant factors. 1'hiis the Swiss 
jvople constitute a iiaiion, as the term is now generally used, ih.ii is, 
’.n the political sense, hut lltey are not of the same race nor do they 
i'«)s.sess a common language. So the Belgians constitute a nation in 
die s;ime sense, although the population is partly Walloon and partly 
blemish and they sp<ak dilTereni languages. (>)nimiiniiy of lace 
implies kinship, while community of language afl«n*ds the medium 
through which a people may understand om* another more easily. :\ 
ounmon language also faciUiat<*s intellectual and social intercourse, 
Jiid thus opens the way for the develcjjxncnl of a common conscious¬ 
ness. But there are other imix>rtant factors which gi> to make a 


Compare Holcombe, “Foundations of the Modern Coinmonwcalih” (1923), 
p. ni. 

^Hankins, “R.ace as a Factor in Political Theory,” in Mcrriam, Barnes, and 
others, “Political Theories, recent Times” (1924), p. 5.32. 

** “Trait^ de droit int. pub.”, vol. I, p. 12f;. also his “Principcs genoraiix 
dc droit de politique ct de legislation,” pp. 184 ff. 

®”]>oit international theorique et pratique,” vol. I, p. 169. 

OAR. P.S.—8 
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people a nation, as the term is generally employed. M. Renan, in his 
oft-quoted discourse at the Sorbonne in 1818, Qu*est ce qu*unc nation p 
declared that it was not community of language and race which makes; 
a people a nation but the sentiment of a common heritage of memo¬ 
ries, whether of achievement and glory or of suffering and sacrifice, 
together with a desire to live together in the same state and to transmit 

their heritage to their pcjsterity. It is the will of a people to live 

together, the vouloir^vivrc collcctif, says M. Hauser, and not race or 
language, which makes a nation.^ A nation is a culturally homogene¬ 
ous srxrial group which is at once conscious and tenacious of its unity 

of psychic life and expression it is “ a cultural and spiritual unity 
and is the highest product of social evolution ” it is “ a union of men 
inhabiting the same territory, whether or not subject to the same 
government, and possessing such common interests of long standing; 
that they may hv. regarded as belonging to the same race.”’’^ “That 
which makes a nation is the consciousness existing at a given time 
among all the individuals of the same social group, that there is an 
intimate and profound interdependence between the territory and the 
population which inhabits it.’”“ 


" “ Discciiirs ct conferences,” 2d ed., p. 277. 

**‘‘Lc principc dc nationality” (I'^16), p. 7. Compare also LeFur. “Races, 
nationalit^s, 6tats” (F)22), pp. 22 ff. 

®Barnes, "Nationalism” in the "F.ncyclopedia Americana” (1919). Sec aKo 
his “Siiciology and Political Theory” (1924), p. 1S9. Compare also Holcombe, 
"Foundations of the Modern Commonwealth” (H23), p. 134 ; Gooch, "National¬ 
ism ” (1920), pp. 6-9; and Zimmern, "Nationality and Government” (19pn, 
ch. 2. See also stimulating chapter, "The Nation as a Psychological l-nit," in 
Pillshiiry, "The Psychology of Nationality and Internationali.sm ” (1916), pp. 21 if- 
Gumplowicz ("Aligemeine Staatslehre,” pp. lllfT.) holds that "community of 
culture” (Kulturgemeinsrhaft) which expresses itself in a common language 
the real test of the existence of a nation. This is the outgrowth of a common 
historic past rather than the result of a common ethnic origin. What made the 
German, French, Italian, and Spanish peoples each a nation was not a common 
ethnic origin, for in fact they were not dcveloi^ed from a common stem, hut thf 
development of a common language and a common culture.” 

Novicow, " Les luttes entre siKietes hiimaines,” p. 125IT. 

Littro, " Dictionnaire,” def. " Nation.” 

^^Diiguit, “ Souverainete, et libcrti^” (1922), p. 33. M. Duguit adds th.«' 
"common origin {nationality) is not sufficient to constitute a nation. It is neccs- 
■ary that the feeling of interdependence shall have penetrated profoundly ilv 
consciousness of all the members of the group, the powerful and the weak, the 
rich and the poor, the learned and the ignorant, the governed and the governors." 
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The Natioii Coneidered as a Political Phenomenon.— -As has 

btcn said, the term “ nation ” as used to-day by most writers connotes 
a political organization ; that is, a nation is not only an association of 
^xhith the bonds of union are cultural and spiritual, but it is also a 
piilirically organized aggregation. In short, it is a state. Consequently 
the terms “ state ” and “ nation ” are frequently used as synonyms. 
Thus one speaks of the American and British “ nations when 
•* Slates are really meant. We have now a new international associa¬ 
tion officially styled the “ League of Nations ” when in fact it is a 
li-a^iie of “self-governing states, dominions, and colonies."’ The con- 
itiiution of the republic of Argentina officially designates the Argentine 
slate as the “ Argentine nation.” This was the conception of Lord 
Bryce, who defined a nation as “a nationality which has organized 
itself into a political body, either independent or desiring to be indepen- 
deni.”'*’ Similarly, the eminent French jurist Esmein defines the slate 
.IS “the juridical perstjiiification of a nation.”*'^ Such usage has been 
criticized as Icxise and inexact, since a nation is not necessarily a 
pco])le organized as a state nor is a state necessarily a nation. Thus 
Scotland is said, correctly or incorrectly, to Ik* a nation, but it is nor 
.1 state. So Poland and Finland were nations though not states prior 
ill the World War. t)n the other hand, Austria and Hungary are 
States, but, before the late war, at lea.st, there was hardly an Austrian 
<»r a Hung:irian nation, because their heterogeneous peoples were not 
united by the Ix)nds, other than political, which are essential to make 
a people a nation. 

The limits of the state may extend beyond the boundaries of the 
nation, con.sidercd as an ethnic and lingui.siic group, and conversely 
»he boundaries of the nation may lx* wider than those of the state. In 
tact, they rarely coincide. Thus the territorial limits of the !^nglish 
'‘tale (Great Britain) embrace the Scotch, Welsh, and formerly the 


Impressions of South America” (1913), p. 424. Likewise Tliom;is Hill 
Green, one of the most profound mcxlcrn political thinkers, says, “the nation 
underlies the stitc” .ind he in fact defined the state as “the n.ition or;;:iiii/ed in 
a certain way.” Compare also Professor J. Hnllnnd Rose (“ Nationality in Modern 
Hisiiiry,” 1916, p. vi), who conceives a nation to lie “a people who have Ivcoine 
P'»Iiiic.illy organized.” 

14«Droit constitutionnel ” (5th cd., IW), p. 1. Compare .also LcFiir, "Races, 
uitionalit^s, 6tais” (p. 153), who says “the state is the nation iiiridic.illy 
Wganized.” 
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Irish peoples, whereas conversely, the l)ounilaries of the French nation., 
viewed in its ethnic sense extending beyond those of the French state, 
reach over into Italy, and Switzerland. The modern ten¬ 

dency has been in the direction of identification; that is, the organi¬ 
zation of states with boundaries coterminous with those of nations, 
but the transformation is far from complete. 

The Terms "National" and " Nationality."-— 'J'hc term 
** national," as stated above, is used by writers l)otli as a noun and as 
an adji-ciive. In the former sense it is used in diplomatic correspond¬ 
ence and by writer*, on international law to denote a person who is 
entitled to tli(‘ protection f)f the state. Ordinarily ^uch a person is a 
citi/.(‘n, bill he may be an alien, for many states have under their 
protection cl.isses of persons whom the h'renrh call prott'^^rs, who are 
nor citizens. So the Filli|iinos are “nationals” of the United States,, 
although they are not citizens of ilic‘ Unitid States. The term is used 
adjectively to denote the (]uality or status of .i j?erson c»r thing who 
or which pos.sesses the nationality of a given Mate. Thus we speak of 
“national” character, “national” honor, “national” property, etc. 

The term " nation.iliiy ” is more diiricult to define and various 
meanings are attributed to it by ililTerenf writers. Like the word 
“national,” it is used in both an adjectival and a .substantive .sense. 
In the first place, it is used to denote the <]iiality nr status of a person 
who is a • ili/eii or of n thing which is impres.sed with the national 
characiei. 'riuis we speak of the “nationality” of a claimant before 
a prize conn or an arbitral tribunal or ilie “nationality” of a ship 
which has been .seized. In a siib.stantive .sense, the term is employed 
to di'signnt*' a group or portion of the popniaiion which is united by 
rcicial or other bonds. Thus we speak of the Ooal.s, the Serbs, and 
the Slovenes as each constituting “a nationality” in the new state of 
Yugoslavia, and of the Slovaks as being “ a naiionalitv ” in the new 
Czechoslovak stale. 

What is a Nationality? —^Tho term.s “nation” and “nation¬ 
ality,” as stated alxive, have frequently been and still are used as 
synonyms, aiul those who have distinguished Ixjiween them have by 
no means bei'n in agreement a.s to the difference. I.rf>rd Rryce sug- 
gi'sted tbn it might not Ih' wide of the mark to say that while “a 
fiationtdifv is a population held together by attain ties, as, for example;.. 
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and literature, ideas, customs, and traditions, in such wise so 
to feel itself a coherent unity distinct from other populations similarly 
held together by like ties of their own, a mition is a nationality which 
has organized itself into a political lx)dy either independent or desiring 
lit be independent.”'’* According to him the diilerence is one of 
loliiical organization ; in sliori, the two things are identical except that 
fhe one is politically organized and lias hecoine an independent state 
or desires to become such, whereas the other is not so organized, 
hryce's conception did not dilTor materially from that of John Stuart 
Mill, who said: “A portion of mankind may be said to constitute a 
ii.itiunality if they are united among tluniselves by common sympathies 
which do not exist between them and any others- which make them 
L(»r»perate with each other more willingly titan with otlu-r people, 
desire to he under the same gfwernment, aiul disire that it should he 
government by themselves or a portion of themselvi s i xcliisively.”''* 

Some writers, on the other hand, di> not consicler the diilerence 
kiween a “nation” and a “naiionaliiy” to be merely a mailer of 
political organization, but rather a dilTerence of numbi rs. Accordingly, 
ilu\ define a “nationality” as being nstially a distinct soiicKCihnic 
Ajroiip within the state and onlinarily lonsiiiuting a minority of the 
lotal pofjulation.'^ Thus the Scotch and Welsh in (irear l>rilain emi- 
Ntitnte “nationalities,” as do the Oiiuh in the South African Union, 
ihe French in ("anada, the Slovenes in Yugoslavia, the Slovaks in 
C/icluislovakia, formerly the Poles in Ciermany and Austria, and many 
others. Tr would he excessive Hattery to their pride to lall llum 

'•'•“South America,“ p. 424. Tn the same sense T.avelfyc in his (lonvemement 
«hns la democratic ” fhk. TI, cli. disiingnislied hetween a nation ami a n.irioii- 
ality. “A nation/* he said, “is a Rfoup of men united under the s.iine so»er- 
ti.i;niv, while a nation.dilv is a group of men united Iiy iileiidfv of origin, race, 
'■aigiiagc, or hy community of traditions, history, and inic'esis/* ('iunj'are .dso 
R«i'c (op. nt., p. vi), who considers “a nationalitv ** (in the conerrte sene) 
to be “a people which has not yet become orir.inizcil pnlificillv." In an id'*al 
iiise, he said, it is “an aspiration towards united national iviskme.” See :ihc> 
Mayes, “Essays on Nationalism** (r>26), p. 5, who defines a ttutionuUfy :i-i “a 
ronp of people who speak either the same language or closelv rehted dialivis, 
who cherish common histfirical traditions and thus constitute ar lliiiik they consti¬ 
tute, a distinct cultural society. A nationality hy acquiring political unity 

and sovereign independence !’ccr»mcs a ‘n.ition,’ or, to .ivoid the use of the 
troublesome word ‘nation,* establishes a ‘national state.*** 

^•“Representative Government,’* ch. 16. 

^^Comparc Burgess, op. at., vol. I, p. 5, and Gumplowicz, op. at., p. 124. 
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“ nations ” ; the term “ nationality ” more nearly corresponds to thtii 
importance. 

The Eesential Elements of Nationality: (1) Purity of Race.-~ 

Having defined in a general way the term nationality,*' let us now 
inquire what are the essential or usual elements which constitute a 
group of people a nationality. Community of race and community f*f 
language are undoubtedly the most important of these elements, but 
it is necessary to recognize that neither is absolutely essential. The 
science of ethnology has revealed the difficulty of drawing the lines 
which separate one race from another, since many existing races are 
mixed in character, that is, they have no common origin, but have 
been formed by a fusion of various races. It may well be doubteil 
whether there are to-day any pure races in Europe, in the physic.il 
sense that they are n<jt a compound of other races. Real race distinc¬ 
tions of skull, stature, hair, complexion, etc., so far as they are traceable 
with any definiteness, cut directly across the existing nationalities.^“ 
Race is a physical phenomenon, whereas nationality is a complex pheno¬ 
menon into which spiritual elements enter. To identify race and 
nation is, as has been well said, to subordinate moral conscience to 
organic life and to make the animalism which is in man the whole of 
humanity.’” If purity of race in this sense were insisted upon as 
essential, some of the most distinct nationalities to-day would not he 
able to make g(X)d their claim."’'* Some of the most highly civilized 
races of the world (the English and French, for example) have in fact 
been formed by a fusion of other races. It is enough perhaps that 
there be a belief in a common origin or that the people have forgotten 
the diversity of their origins and that there is no longer a sharp 
cleavage between them. If the races are fairly well merged anil there 

'‘Language and Sentiment of Nationality," Amer, Pol. Sd. Ref. 
vtil. X p. 46. Sec also LcFiir, "Races, nationalites, etats," who pronounces 

the "doctrine of race" as the basis of nationality to be unscientific and a "pure 
ideological speculation" (p. 3Q1). See also Lecky, "Democracy and IJberty," 
vol. I, p. ; C-fernazza-Amari, " Droit int. pub.” vol. I, pt. I, ch. 2 ; Fiore, " Droit 
int. pub.", vol. I, pt. I, ch. 1 ; Mancini, "De la nationalito comme fondement du 
droit dcs gens " ; and Nys, " Droit international," vol. I, sec. 2, ch. 2. 

*** Goblet, "Le principc des nationality," Revue philosophique, vol. I (1916). 
p. 5()2. 

Compare Gilchrist, op. cit., p. 35. Also Lel^r, op. cit., pp. 22 IT. and 
Oiraud, "Le droit int. public (1924), p. 31 • 
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is firo intercourse between them, the difTerenccs of origin are not 
important. If, however, one of the races claims superiority, intellectually 
and culturally, over the others, the development of a sentiment of nation¬ 
ality among them will be difliculi. It was this feeling of superiority 
and the spirit of domination on the part of the Magyars which pre- 
vfiiicd the development of a sense of nationality among the various 
r.ufs of Hungary ; and the rigid caste system of India has had some¬ 
what the same result in that country.-*^ 

(2) Cbimnimity of Language^— Community of language, how¬ 
ever, is usually regarded as an essential element, as stated above, since 
language supplies the medium through which the people maintain 
intercourse with one another and through which they can express their 
culture and ideals in a cammr>n literature. The lack of this medium 
separates people somewhat as the barriers of mountains and seas for¬ 
merly did, prevents them from knowing and understanding one 
another, and thus renders difficult the development of the common 
consciousness and the community of ideals which are necessary to 
constitute real nationality. Hut here again it must be admitted that 
that community of language is not absolutely essential. Thus the Scots 
constitute a nationality, if not a nation, though some of them speak 
Gaelic and some English ; likewise the Belgians and Swiss are nations, 
although ImuIi are divided linguistically, the former speaking two 
languages and the latter three. The inhabitants of Switzerland do not 
ihink of themselves as French, German, or Italian, but as Swiss. They 
have developed in the course of centuries a common sentiment of 
nationality in spite of their differences of language. Nevertheless, 
community of language is a most imfroriaiit factor, more important 
in fact than community of race, in molding a people into a nationality, 
and of all the factors which gf) to make up nalicnaliiy it is the one of 
which a people is most conscious and the one to which they are the 
most tenaciously attached. S(jme of the most hitler struggles which 
modern Europe has known have been those for the preservation of the 
rights of language against suppressic^n. 

(3) Gaopraphic Unityw— Geographic unity is another charac¬ 
teristic which is usually attributed to a nationality. That is to say, the 
population constituting the nationality must occupy a fixed territory. 

Compare Muir, Internationalism*' (1917), pp. 39fl. 
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the parts of which arc contiguous. In fact, however, examples oi 
nationalities composed of peoples distributed or scattered over terri¬ 
tories which were non-contigiious and which belonged to different 
states have not been lacking. Thus the Poles and the Yugo-Slavs prior 
to the World War constituted nationalities (if not nations), but they 
were separated and formed parts of different slates. So the Jews are 
.still said to constitute a nationality, although they were long since 
dispersed and are scattered tf>-day over many parts of the world. Now 
that provision has be('n made for a national home for them in Pah'stine, 
if it is availed of, a center will Ik* created from which will radiate 
influences which will strengthen the somewhat moribund sense of 
Hebrew nationality. 

(4) Community of Religion^ —Community of religion was 
once regarded as a mark of naticjnality and in earlier times it played 
an important part in the process of national consolidation. Thus it 
has been said that the national character of the Scots is probably due 
more to the work of John Knox than to any other single caiisc,"“ and 
that it was in part the determination to maintain Protestantism that 
enabled the English to resist Spain at the time of the defeat of the 
Armada.‘*“* To-day, however, the element of religious iitiity is no longer 
regarded as i*ssential. We have seen recent examples of nationalities 
professing different religions, but who, ni*vertlieless, have been brought 
together into a single stale ; for example, the Serbs, who are (Ireck 
Catholics, and the Croats, who are Roman ('jtholics, but who have 
lately united with each other and with the Slcwenes lo form the 
Yugoslav Mate. It may bo observed, however, that the Serbs and 
Croats speak the same laiigiiaue and have in the main common 
traditions and a similar culture. These bf)nds have, rlieri-fore, prfwed 
stronger than the separatist influence of religious differences. Examples 
of the disrupti<in of states formed by the union of peoples divid(*d by 
differences of religion are, however, by no mc'ans lacking. It was in 
part, at least, this element of disunitv which l**d to the separation in 
IS^l of Helgium and H(»lland, which had been united by the Vienna 
('ongress in IS15 into a single state. As is well known, it was reli¬ 
gious diffi*r(*nces between Protestants and Catholics which for a long 


Muir, ** Nationalism and Internadonalism’* (1917), p. 44. 
33 Gilchrist, op. Cl/., p. 37. 
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nine constituted the principal obstacle to the proj^ress the nationalist 
movement in Ireland. And it is the cleavage between the religions 
of the Hindus and the Mohammedans in India that retards in large 
mcnsLirc the progress of the nationalist movement in that country 
mdry. Similarly, the mutual antipathies between Christians and 
Moslems in the Ottoman Empire prevented the realization of any 
liiciMy developed sense of nationality in that state. On the other hand, 
fhc I'opulations of many strongly consolidated nations lo-ilay are 
%har:dv divided religiously. Thus Germany is divided between 
Cirholics and Protestants ; Switzerland is partly Catholic and partly 
Proresfant, and England has never known religious unity since the 
R'-^ormation. It may be concluded, therefore, that while community 
of relieion has in some cases been a powerful factor in the develop¬ 
ment of nationality and in the strengthening of the bonds of national 
unity, and while in other cases the absence of it has contributed to the 
disminion of states, it is no longer, thanks to the modern spirit of 
religious toleration, an essential (^r important element of determining 
nationality. 

(5) Common Political Aspirations. —Another characteristic of 
most nationalities is that ihev aspire either to independence or to a 
large autonomy in the matter of government; that is, th (7 desin* to 
become nations, in the sense in wiiich the term is now |K>piilarly 
understood, that is, a state. As LeFiir remarks, a nationality is iKfore 
all a state cn germc?^ ” A nationality,” said Ourkheim, “ is a group 
of which the memhers . . . wish to live under the same laws and 
form a state.” Independent political union is the natural fruit (»f 
nationality where the population is sufficiently numerous and callable 
of maintaining a ser>arate slate existence, and conversely political union 
has sometimes been the means of ereating a genuine nationality out 
of F'ffcrogeneous race elements, ns, f«ir evamph*. in Switzerland. As 
h \ef II known, delegations representing manv nationalities appeared 
at the peace conference at Paris in 1017, invoking^ the nrinciple of 
“self-determination” and demanding that tbi*v be allowed tf> separate 
from the stales f)f which they were a p.irl and to organize themselves 
inm new and independent states. Thc'V proceeded on the lhe»»ry that 
if is a sort f»f natural right of every people who form a nationality 


Op. cit., p. 153. 
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to determine for themselves their own destiny and consequently to 
free themselves from the subjection of other states to which they 
happen to be unwillingly yoked. 

(6) Other Contributing Factors.— It is now generally ad¬ 
mitted that while all of the above-mentioned factors are or have been 
important contributing forces in the development of nationality, no one 
ol them is absolutely essential."’* More and more, in recent years, it 
has come to be recognized that it is not so much community of race, 
language, religion, or residence which imprcssc's a people with the 
character of nationality, as it is the feeling of community of interests 
and ideals, of “like-rniiidedness,'* as the sociologists say,—the mutual 
sympathy which comes from the consciousness of wrongs and oppres¬ 
sion sufTerecl through common subjection during a long period of lime 
to a (h'spotic government, the pride of a common share in great 
historic struggles, and the possession of a common heritage and 
common traditions expressed in song and legend. Thus the memories 
of Ikmnockburn, FlcKlden Field, and Culloden contributed |X)werfully 
to the development of a sense of nationality among the Scots. Simt- 
larly the memories of the long struggle of the Swiss for freedom in 
their mountain abotle, and their pride in the memories and legends of 
William Tell, Winkelried, and other heroics ; the pride of the Serbs 
in the memory of Stephen Dushan and Kossova, and of the centuries 
of slavery which they endured ; the memory by the Ciermans of the 
oppression of Napoleon and the flame of patriotism which it kindled 
in the days of 181.^; and that of the Irish of what they regarded as 
unjust suiijection and oppressirai on the part of the English, had a 
like elTect in their countries. It is this feeling of unforgetfulness ol 
historical events which contributes to make the Jews still a nationality 
although they are widely dispersed. The feeling was expressed hy 
till* psalmist when he said, “ When I forget thee, O Jerusalem, let my 

(“Rep. (Jovt./* ch. Ift), referring to the causes which generate the 
feeling nf nationality, said: “Srnnetimes it is the elTect of identity of race and 
descent. Community of language and community of religion greatly cuntrihiilc 
it. (icographical limits are one of its causes. Rut the strongest of all is identity 
of )K>litical antecedents ; the possession of a national history, and consequent com* 
munity of recollections; collective pride and humiliation, pleasure and regret, con¬ 
nected with the same incidents in the past. None of these circumstances, how¬ 
ever, are either indispensable, or necessarily sufficient by themselves.'* He added, 
however, that “ in general, the national feeling is proportionately weakened by the 
failure of any of the causes which contribute to it.** 
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riglu hand forget its cunning.” It was the {X)wer of common memo* 
rics this kind to which President Lincoln appealed in his first 
iiuu;*ural address when he asserted that the people of the North and 
of ilie South were not enemies but friends, that the “bonds of 
jiTiviifin * between them could not be broken, and that they could 
iu>i separate. ” The mystic chords of memory,” he said, “ stretching 
from every battlefield and patriot grave to every living heart and 
hiMrihslone all over this broad land, will yet swell the chorus of the 
Union, when again touched, as surely they will k*, by the belter 
aniicls of our nature.” 

Conclusion^— -The truth is, this thing which we call nationality 
.Mul which is so diilicult to define, is in essence Lirgely a matter of 
sentiment. If a people have acquired the character of a nationality, 
it is because they k'lieve they have a consciousness of being bound 
logetlier by strong ties and afiinities, which distinguish them from 
their neighkirs. They have a feeling of common interests and (»f 
iileals, their moral ideas are fundamentally the same, they have a 
cntnmoti heritage of traditioti and of memories of common sacrifice 
.ind sulTering, or of achievement and glory, and they share a common 
pride in great personalities atid heroes. As a well-known writer on 
the subject has aptly remarked : “ nationality, like religion, is sub¬ 
jective ; statehood is objective ; nationality is psychological ; statehood 
is political ; nationality is a condition f;f mind ; siatehrxKl is a condi¬ 
tion in law; nationality is a spiritual possession ; stateho(Kl is an 
(Miforceable obligation ; nationality is a way of feeling, thinking, and 
living ; statehood is a condition inseparable from all civili/.ed w.iys of 
living.”"'® Again it has been well said that “contrary to a popular 
impression that nationality is something fixed anil capable of exa.r 
definition, it has come to be recognized that it is rather a product of 
historical development, and that all attempts to formulate a series of 
universally applicable prerequisites break down. Natiimality is essen¬ 
tially subjective, an active sentiment of unity within a fairly extensive 
group, a sentiment b.ased upon real bur diverse factors, political, geo¬ 
graphical, idiysical, and social, any or all of which may be present in 
this or that case, but no one of which must be present in all cases.”-^ 

2**Zimmcrn, op. at., p. SI. 

Ruck, “ Language and the Sentiment of Nationality." .‘tmrr. Pol. Sa\ Rrr., 
vol. X (1916), p. 45. For the. view that nationality is a matter of sentiment ana 
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It is believed that no lx.*tter or more concise statement of the nature 
and elements of nationality has been made.^^ 

II. Deveum'ment of the Principle of Nationausm 

Origin of the Principle.— The political principle, and in large 
measure, even the sentiment, of nationality hardly existed during the 
Middle Ages. They are, in the main, a development of the eighteenth 
and nineteenth centuries, ahliougli the idea may be iraced hack to the 
fourteenth century. As Ijord i\cioii remarked, the rights ol nation¬ 
alities in the old luiropeaii system " were neither recogni/.ed by govern¬ 
ments nor asserted by I lie people.""® It was dynastic interests or 
ambitions rather than those of nationalities which determined the 
boundaries of stales and the policies of rulers, and the feeling of nation¬ 
ality was so imperfectly developed and so lacking in sensitiveness that 
meastirt's which to-day would he regarded as grave infringements upon 
the rights of nationalities, and which would provoke resistance, were 
acquiesced in without protest. 

In the sixteenth century when Machiavelli, who is sometimes 
called the first great modern nationalist, endeavored to kindle* the 
flame of nationalism among the Italian people, Italy was, in the later 
language of Metternich, a mere ** geogm jdiical expression^* and the 
people thought *if themselves not as Italians but as Florentines, 


n “ corptirnte sclf-conscioiisncss ” aiul a spiritual j.x>sscssii>n, see also Muir, 
op. at., c/i. 2; (lilchrist, op. at., p. 3^); Holcombe, op. cit., p. 133 ; CjcmkIi, op. 
cit., p. ThS ; Hums ** Political Ideals,” ch. 8 ; and Pillsbiiry, op. cit., chs. 1 2, who 
remarks that “ nationality is first of all a psychological and sociological problem ’* 
and that "only imlircctly can it be determined by anthropometry or even by 
history” (p. 20). 

-*Ci^mparc Gilchrist {op. cit., p. 31: also his "Indian Nationality,” 1920, 
p. 7). Compare also Muir {op. cit., p. 38), who says a nation (lie is using the 
term as synonymous with "nationality”) "may be provisionally defined as a 
body of |K*ople who feel themselves to be naturally linked together hy certain 
atlinities which arc s«i strong and rc.il fur them that they can live happily together, 
are dissatisfied when disunited, and cannot tolerate subjection to peoples w'ho 
do not share these lies.” Rose ("Nationality in History,” p. 147) remarks that 
nationality is " an instinct and cannot lie exactly defined ; it is the apotheosis of 
family feeling .... it is a union of hearts, once made, never unmade—it is a 
spiritual conception, unconquerable, indestructible. So soon as clans, tribes, or 
provinces catch the glow of this wider enthusiasm they form a nation.” 

History of Freedom and Other Essays” (1919), p. 27.?. 
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Tuscans, Venetians, Genoese, Pisans, etc. What is now Germany was 
a patchwork of some 300 petty states, each of which endeavored to 
keep up the appearance of national states, and as hue as 1845 Hismarck 
Jcclared that the (lerman people thought of themselves as Prussians, 
Bavarians, Hanoverians, etc., rather than as Germans. 

Factors Contributing to the Development of Nationalism ; the 
Partition of Polands— In the meantime, however, the sense of 
nationality or nationalism was developing in certain countries and 
everywhere forces were gathering which were to create it ultimately 
ill other countries. England was the first country in which the feeling 
of nationalism was strongly developed and it was the first “to attain 
the full stature of organized and conscious nationhood.”'^ 'Fhe English 
attempt to dominate France roused a passionate spirit of nationalism 
in that country in the early fifteenth century, which I’ouiul its emlnxli- 
incnt in the sanctiiication of Joan of Arc. Likewise in Spain anil 
Portugal the national s]iirit was kindled hy various causes and at the 
o|H‘ning of the modern age these two countries emerged as fully con¬ 
solidated national states. The sixteenth century also saw the Danish 
and Swedish peoples organized as national states. Ihit tliroughout 
a’nrral and southeastern Europe, a region which was inhahiieil hy 
many races and peoples, and in which the problem of ii.it ional con- 
Milidalion was far more difliculi, the nationalistic movement had hardly 
■o.uli- its appearance. .\s lias been said, however, c.iiises were .it work 
which were sikiii to bring it inti* existence and to give it vit.iliiy. The 
iiiHuence of education and general enlightenment, together with the 
development of political consciousness and love of liberty, were not 
the li'ast of ihc.se. 

In the latter part of ilie eighteenth century camt‘ the |»artition of 
Poland—an act by which the territory and jieople (*f a whole nation 
were brutally divided among the rulers of Austria, PrnsMa, and Russia. 
Poland happened to he an elective monarchy and was therc'fore a sort 
'>f outcast among the alistiluie monarchies of that age ; she w.is a 
menace to the sacrosanct princijile of hereditary right and had to he 
removed. “ A monarchy without royal blood, a crown bestowed hv the 
nation,” as I-ord Acton eh.inicterizefi it, “were an anomaly and an 
ntitrage in that ago of dynastic absolutism. The country was excluded 

^Muir, **Nationalism and Internationalism'* (1917), p. 67. 
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from the European system by the nature of its institutions. It excited 
a cupidity which could not be satisfied. It gave the reigning families 
of Europe no hope of permanently strengthening themselves by inter¬ 
marriage with its rulers, or of obtaining it by bequest or by inheritance.’"^^ 
The partition of Poland was a wanton act of violence committed in 
open defiance not only of the rights of an unoffending people but also 
of one of the oldest principles of international law.^~ As Lord Acton 
justly remarked, this "'most revolutionary act of the old absolutism 
awakened the theory of nationality in Europe.” The poles were 
divided among the aggressors, hut they remained a nation, if not a 
state, and the flame which the partition had kindled was destined never 
to be extinguished. Thenceforward they were a nation demanding 
that their political existence should be restored ; they were " as a soul 
wandering in search of a body in which to begin life over again/' 
and their demand for justice found defenders the world over, for, as 
Burke remarked, “ no wise or honest man could approve of that 
partition.'* 

Effect of the French Revolution end the Napoleonic Conquests. 

—Shortly after the first partition of Poland came the French Revolution, 
followed by the subjection of a large part of Europe to the domination 
of Na|X)leon, the effect of which was to cause a vigorous revival of the 
national spirit in the countries brought under his control. I1ie Revolu¬ 
tionists did not, strictly s)KMking, show much respect for the historical 
forces and factors which had brought ahout the national consolidation 
of France.®'* Nor was anything regarding the rights of nationalities 
expressly proclaimed in their Declaration of the Rights of Man. Never¬ 
theless, iv may lx* argued that the rinhis of man include the right of 
self-determination of peoples and it follows as a natural corollary that 
the affirmation of the former carried with it the latter. But the impe¬ 
rialism of the Revolutionists in forcibly annexing foreign peoples to 
France disregarded the rights of nations and nationalities as completely 


“ History of Freedom and Other Essays,” p. 275. 

Muir, op, tit., p. f>8, characterizes the partition as “ the most monstrous ami 
unpardon.'ihlc of all outrages on the nation.i1 idea ” and adds that ** it is impossibi 
to find words with which adequately to characterize the methods by which this 
iniquity was carried through.’* 

Compare .\cton, op. cit., p. 278. 
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as the old absolute monarchs had done.**^ Napoleon recognized the 
jower of national sentiment and relied upon it, not without success, 
in the political readjustments which he made in some of the countries 
brought under his domination ; but in others, notably Russia, (lermany, 
Italy, and Spain, his policy soon provoked popular and spontaneous 
resistance;*'^ In all these countries the spirit of nationalism was aroused 
and it was fanned into a flame by |K)Iitical leaders, orators and |xkhs. 
Kent, Hegel, Schiller, and Goethe provided the ideals, while the 
buccessful statesmanship of Stein, following the jx*riod of subjection, 
stirred the spirit of the people;*** Speaking of this awakening of ilie 
feeling of nationality. Professor J. Holland Rose*"*’ remarks that “ in this 
n'*\v and intense life she [nationality! exerted a singular fascination 
n all peoples. Thinkers felt her magnetic |x>tency. (loethe, irrespon- 
*ive to German ptjlitics, bowed lx*fore the manifestations of her uncanny 
Mrcngth at Valmy. Schiller and Fichte hailed her as the source of 
*ij^ht and warmth to a dead world. Wordsworth and ('oleridge first 
!Vlt the full thrill of poetic ecstasy as they gazed on her civic raptures, 
md foretold defeat to all who withstood her new-found might. That 
u'.is nationality in its purest form. It correspoiuls to the time in life 
the voiith finds himself.” 

The Results of the Vienna Congress^Ultimntely Napoleon 

defeated by the uprising which was caused by the awakening of 
■he national spirit. Unfortunately the Vienna (Congress largely ignored 
ir in its reconstruction of liurope. New states were formed, existing 


'*'*The Revolutionists began by denying anv intention of conquest or violation 
M the independence of other peoples. Plebiscites were held in certain territories 
■nnexed to France—Avignon, Savoy, the Rhineland, and others—and the \i*les 
in f.ivor of annexation afforded a pretext for new conquests. As LeFiir remarks 
fR(r. dr droit int., 1921, p. 205), they I>egan by affirming the .ibs(dutc right of 
ffoplcs to determine their own destiny bv a free vole, then their adhesion was 
'elicited and finally it was im(Miscd upon them, s*i that the plebiscite, so s.uisfying 
^t first and so respectful of the liberty of peoples, in reality amounted to little. .-\s 
*■» I'lesc plebiscites see johannet, “I.et principc des nationalitos," clis. 5 7. 

** Lavelcye (“ Lc gouvernement dans la democratic,” p. 53) quotes Napoleon as 
saving, •* the government which first raises the flag of nationality and Inrcomcs its 
defender will dominate Europe.” After his fall, while imprisoned in St. Helena, 
he asserted that his aim had been to reorganize F.urope along national lines ami lie 
prophesied that Europe would never have peace and st.'ihility until that was ilone. 
Muir, op, cit., p. 75. •'*®0>mparc Pillsbury, op, cit„ p. 123. 

•'^“Nationality in Modern History” (191 ri). p. 14'<. 
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stales were yoked lo^eilier, and others were divided in flagrant disregard 
o£ the rights of nationalities. Italy became once more a “geographical 
expression" and Germany was erected into a confederation of 39 staitb. 
TTie Holy Alliance, which now came into existence, endeavored to 
repress maiiilestations of the national spirit as they occurred and to 
suppress revolutionary movements which the rising tide of nationalism 
now excited. 

Nationalism now i(K>k ilie form cjf a political principle or doctrine, 
that is, it became the basis of a theory that every people who constitute 
a nationality have a right to be independent and to organize dicmselves 
as a separate state of their own creation.**'* Exiles from Italy, Poland, 
Hungary, (krmany, and other lands, who had found asylum in 
England, Helgittm, bVance, and Switzerland, organized and conducted 
a propaganda for the naticjiial freedom of the peojdes for whom the) 
s[ioke. '1 he Italian Maz/.ini, the eloquent and fiery “ prophet of nation¬ 
alism," was the most noieil ol them. Revolutionary uprisings soon 
occurred in Italy, Poland, and Cireece. The (ireek revolt against tin: 
Turks attract(*d the sympathy of men everywhere in Christian Eiiropt 
and even in far-away America, and eventually the powers were moved 
to intervene on behalf of the Greeks, who idiiained their independenLC 
ill 1827. 'I'he Belgians rose against the Dutch, with whom they had 
been unwillingly united by the Vienna C'ongress, and in 1831 tlay 
also became indepetuleiit. 

The year 18-18 saw revolutions which in the main were nation¬ 
alistic in character, in Italy, Germany, attd Hungary, but while the 
revolutionists were temporarily successful, no permanent results were 
achieved. The spirit of nationalism, however, coitlil not he perma¬ 
nently suppressed, and the generation which participated in the mov 
ment of 1848 saw the unification of Italy and Germany. Not many 
years later the Balkan peoples who remained iiniler tlie Turkish yoke 
revolted and by the treaty of Berlin (1878) the inde[K*ndencc of Serbia, 
Montenegro, and Rumania was recognized. While Bulgaria wn^ 
then left tinder the suzerainty of the Ottoman Empire, her cf»mpK*tc 
emancipation soon followed. 

***C*»nip.irc Rums, “Politicil Ideals,” p. 186. The late Lord Morlcy (“History 
and Politics’* p. 72) thus described the evolution of the doctrine of nationality** 
“ Prom instinct, it became idea; from idea, abstract form: then, fervid preposses- 
si('n, ending where it is to-day, a dogma.” 
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The Results of the World War.— During the years which 
elapsed between 1878 and the treaties of peace at the end of the World 
War, nationalistic aspirations were kept alive and in some cases tcx>k 
the form of organized movements in many parts of I£uropc and else¬ 
where, notably among the Irish, the Finns, the Magyars, the Czechs, 
the Slovaks, the Croats, the Albanians, the Poles, ilie Ruthenians, 
various Baltic races, the Egyptians, the Indians, and otliers. To some 
of them the World War, which was often asserteil to be a war in 
dofcnsc! of the rights of oppressed nationalities brought a realization 
jot their dreams and aspirations. Alsace-Lorraine was restored to 
France, Poland was reccjgnized as an itulependent state with boun¬ 
daries corresponding in the main to her ethnic boundaries, and 
northern Sclileswig was returned to IX*nmark. The Czechs and Slovaks 
were emancipated from Austrian rule and united in a state of their 
own creation. Tlie Southern Slavs—^Serbs, Croats, and Slovenes- -were 
likewise freed from Austrian and Hungarian rule and organized in the 
Vug(><Slav state. The Finns, Esilionians, Letts, and Lithuanians be¬ 
came inde|)ondcnt of Russia, each forming a separate state. The 
Allxuiians also made gtMxl their claim to itiile|>endence and were 
organized in a separate slate. Finally, since the war, the imlependence 
••t Ireland and Egypt has been recognized by (Ireat Britain, siibjecl to 
anain reservations by wbicli British control over them is maintained 
in resjK'ct chiefly to their foreign relations. So Syria, Mesopotamia, 
F-ilesiine, and Hejaz were emancipated fn>m Turkish rule and 
ri’cngnized as partly itulependent states. 

Departures from the Principle of Nationality^— 'I'lic rc- 
■Tg.inization and adjustments made by ilur treaties of peace, however, 
>n spite of Presitleiit Wilson’s declaration that “ all well-defined 
niionnl aspirations should be accorded the utmost possible satisfaction,” 
tii<l nor wholly resjH'Ct the rights of nationalities. I^irgc numbers of 
ficrnians were left under Polish, 0.echt>-Slr>vak, and Italian rule, and 
Hungarian peoples were detached from Hungary and annexed to other 
Large numbers of Lithuanians and Ruthenians were assigned 
*0 Poland and Czechoslovakia ; numerous Austrians, Albanians, and 
Bulgarians were given to Yugoslavia, and imjxirtant groups of Hiinga- 
^bns, Bulgarians, and Ruthenians were given to Rumania. So, in the 
rcrriiory added to C^reece, the Turks, Bulgarians, and Albanians outr 

oar, P.5.—-9. 
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numbered the Greeks. Ilessarabia was detached from Russia and 
Transylvania from Hungary and annexed to Rumania.'*" Austria, re¬ 
duced to about one sixth of her former area, was forbidden to unite 
with Germany, although the Austrian population is mainly German, 
ethnically speaking. 

This situation is not entirely $;uisfactory, since it laid the founda¬ 
tion lor further “ irredentist " movements which may yet give rise to 
serious troubles. ITie (lis.satisraction is especially strong among the 
(h'lmans and Hungarians, who demand a revision of the Ixmnclary 
provisions by which large niimhers of their people were detached and 
handed over to fcjreign states. 

In drawing the boundary lines of the new states, the Peace Con¬ 
ference found it impossible to draw them in such a way as to includr 
in each slate only tliose (jf the sami* nationality, because of the hoin- 
less intermixture iti some cases of the peoples of dilTerent nationalitirs 
in the same territories. There were also economic, political, and 
strategic factors wliich sometimes made respect for the principle if 
nati(.nality diHiculi or impossible. In these circumstances, the viciors 
<lid what had ofteti been done before,- they fav(>ri‘d themselves and 
their proteges. Thus, Italy was given South Tyrol, although tin* 
population was altrKJSt entirely (iermati; O.echoslovakia was given 
the mities of TVsehen, although the po|nilation was predominantly 
(Jerman ; Yugoslavia w.is given a large pan of Macedonia, inhabited 
in large part hy Hulgariaiis ; etc. 

Plebiscites ; Unsolved Problems of Nationality. —^The treaii-^ 
of peace provided for plebiscites in some of ibe territories iransUnri 
from one stale to another--then* were nine all logether—but noiir 

Riim.inia claims that alwuit scvcniv per cent nf the pnpiihitinii nf l’icss.ir.i'*’‘ 
is Rumanian, hut this estimate is Wieved to l^c a cnnsiiUT.ildc ev.iggcr.it i«»n. 
7we/gw •Affairs, vol. It (1^24), p. h64. 

***Ciimparc CiHilidge, Oissaiisfied Germany” I'nni'fin .Iffitirs. vol. IV 
pp. The solutions reached in some cases have not csc.ij'cd the criticism c\‘ f 

of French writers. 'VIiiis Professor (viraud of the rniversily of Rennes, referii«V 
t«» the millions of (icrmans who were annexed to ('/echoslovakia, expresses d * 
opinion that while it was not possible to detach a considerable niimlK'r of tbeiii 
jissigii them to (»crm.iny because of their scattered character, the majority of ihi"". 
occupying as they did a compact territory, could have and should have been aniiev^'d 
to Germany. He concludes that the situation can lie regarded only as provision-d 
and will have to he altered sooner or later. Rev. gen. de droit int. puh., 1924, p. 
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I were allowed in the ease of the Germans who were annexed to France 
jiul Czechoslovakia, of the German-Austrians who were annexed to 
lijly, and of the peoples of Hiin^jary who were annexed to other 
^ The German delegation at the Peace Conference protested 

I the denials of a plebiscite in the transferred territories inhabited 

! mainly by Germans, and they invoked the doctrine of self-delermina- 
; tin]] as proclaimed by President Wilsrai, notably in his address to 
('i)iigress of February 11, PIIS ; when he said : “Peoples and provinces 
are not to be bartered about from sovereignty to sovereignty as if they 
wire chattels and pawns in a game--pei>ples may now be dominaied 
and governed only by their own consent/’ Ihit they were told that 
liermany had denied the same right to the French of Alsace-l^wraine 
III 1S71 ; that the (lerman populations concerned had not asked for a 
pleliiscile ; aivl that plebiscites had in fact birn provided for in all 
icMilories where there was doubt “as to the wislu'S of the inhabitants,*’ 
.1 siatemenr which was hardly in accord with the facts. 

In f»ther nspects the problem of nationalism remains unsolved. 
The Slovaks waived tiu'ir claim to a sc*par.ite n.itional existence and 
ii iiseiUetl to merge their d(‘stiny with that of the G/.echs, hut they arc 
nni entirely satisfied wuh the situation and are complaining to-day that 
diey are dominated and controlli’d by their more numerous and power¬ 
ful partners, the O.echs. Similarly, the Croats, Serbs, and Slovenes 
omsented, not aln»gether willingly in the case of the Slovenes, to unite 
ilieir destinies in a single state, but the Cn>ats, like the Slovaks, are 
•lissatislied, and are demanding a wide autonomy.*" 7'heir sit*: lion 
Ml the new stall* l»>-ilav is somewhat analogous to that of the Catholic 
Irish formerly in the Unued Kingdom of (Ire.u liriiain and Ir* Vind. 
flu* Flemish population in llelgium, while not demanding indeju*n- 
'h iice, has carried on an organized movement for recognition of ih«*ir 
liiigiiage rights, which recently .issiimed the p.iramounf place in the 
aifernal politics of the country. The Ruthenians in O.echoslovakia 

As fn thc-ic plcln’s^iics aiul as in ilie practice of the p.i-r. mv :ny “ Rrc.-iit 
DcM-Iiipmenis in Inicrnatiun.il I.iw” pp. where niimmiiis sniirre^ 

•uiil aurhoritirs arc cited: aiirl TjMcII, “Tntcrnational Rrlalions " fK>2‘)), pp. C ff., 
'vlicrc the value anil the weakness of plebiscites as a nielhod nf scIf-ileterininaM»»n 
•'irc considered. 

^“See Armstrong “The New Balkans,” in Fordiin vol. Ill 

rp. and " Jiign-Slaiia Today,” /7vV/.. /w//e, 1*^23, pp. 82 tT. 
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are complaining that their promised autonomy has not been fulK 
granted; and in due course it may be expected that the Saxons ot 
Transylvania, the inhabitants of the Aland Islands, and the Germans 
of Memcl (in Lithuania) will make similar complaints. Finally, the 
(ire of nationalism continues to burn with increasing flame in India. 
If the principle of nationalism means self-determination, various parts 
of the world arc destined still to be disturbed by nationalistic 
movements. 



CHAPl'ER VII 
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(;ip\r:i», “Le droit des nalionaliti's,” Rer. grn. de droit int. ptth. (1024), pp. 17^T. 
Mvnjiii.stim, “La protection dcs ininorites,” Acad, de droit int., Rectteil des 
Cours (1923), pp. 366ff. and “La protection internation.ile des iuiiioril*'s“ 
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ii ‘T!No, “The Treaties for the Protection of Minorities by the r.eaftiic of N»itions,” 
Amer, Jour, of Internat, Jmw, vol. XVn (1923), pp. 641-661. 

T'mpert.ey, “History of the Peace Conference at Paris,” vol. V, ch. 2. 

Right of Self-Determinatioii^—As stated in the preceding 
•i.ipttT, it Js one of the chtiraeteristic features of modern iKiiionalism 
!i.if most peoples who con.stitute a nationality aspire either to be 
n«li [H*ndent and to live under a state orjipmization of their own choice 
.’’(I creation, or at least to he accorded a large political autonomy, 
'hire they are united with another nationality or nationalities in the 
■*nif slate.' Toward the middle of the nineteenth century the prin- 
■'1‘’ came to he asserted that every such people have a short of natural 
mHi to determine their own political destiny. Slates composed of 
^TiTent nationalities came tf> he regarded as unnatural unions, and 
'vples who were unwilling partners in such unions had tluTefore a 
..lit to dissolve the partnership hy withdrawal and to eslahlish new 

* There are, of course, cxcepti«ins; ff»r example, the Scots and the Welsh in 
rc.it Hritain and the French, Germans, and Italians in Switzcrlaml, all of whom 
■f finite content to remain as they are without a separate political orjr.'inization. 
■"tl.ind in fact was once a state and voluntarily surrendered her national existence 
**'1 ioined herself with England. Other examples of the kind arc not lacking. 
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states on national foundations. As pointed out above, this is what lia* 
actually happened in a large number of instances in Europe. Presidenr 
Wilson in various addresses during the World War dehned the right 
of self-determination without qualification. “Self-determination,** hi' 
said, “ is not a mere phrase ; it is an imperative principle of action, 
wliich statesmen will henceforth ignore at their peril." Carried to i^ 
logical limits the theory may be formulated as follows: “ Ever\ 
nationality a state." (Jan such a right be defended, and if so, would 
the actual exercise of it be desirable ? As Loril Curzon remarked ai 
the l^iiisanne Pe.ice (Jotifereiice (P>2.^), the right of self-determination 
is like a two-edged sword and can be admitted only with reservation*. 
It is and has lK‘en in the past a unifying force, but it may be, and h.is 
recently become, also a disintegrating force. Manifestly, if the iheor 
were actually applied in all cases, it would lead to the disruption o; 
some (jf the oldest existing slates of the world. It would mean ilu 
separation of Scotlantl, Wales, and perhaps South Africa and Prenci' 
(^inada from the llritish Empire and the establishment of four new 
slates within the present limits of the Empire ; it would mean tin* 
division of Helgium iiiKi two states, one Walloon and the oihei 
Flemish ; of Switzerland into three states, and so on. If pushed still 
further, it would give the Bretons in PVance, the Catalans in S|\iin. 
the province of Voralberg in Austria, Yucai.m in Mexico, the (lermaii. 
Norwegian, and Italian portions of the United States and the Italian 
districts of Argentine, their political independence. It would allow tlu 
Dalmatian cities on the Adriatic coast to separate themselves from tlw 
hinterland.” If it is true, as President Masaryk asserieil in his pamphlii 
on “Small Nations in the European Crisis," that there are bS distinJ 
nati(Mialities in luirope, Europe would come to be diviileil inu* bS siaio 
instead of iS, were the principle “every nationality a stale" carricti 
out in practice. It is hardly conceivable that such a multiplication el 
^x'tty slates woiilil be an advantage either for themselves or for tin 
general peace and welfare. 

Limitations of the Right of Self-Determination.— Manifestly, 
there an* limits beyond which the doctrine of self-determination a'* 
apjdied to nationalities cannot be admitted. If the right of ever\ 
group, however small, which may happen to be ethnically and linguisti- 

-Compare LcFur, **Nationality^, races, ct etats,” Rci\ de droit int. et dr A'? 
£oniparfe, l‘>2l, p. 198, and Buell. “International Relations** (1925), p. 45. 
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distinct from the rest of the population, to separate and organize 
jisili into a new state, were admitted and exercised in practice, it 
ui»u!d lead to chaos and anarchy. In PGO a coininiiiee of eminent 
jiirJsis was appointed by the C>)iincil of the League of N.iiions to 
.111 advisory opinion as to the right of the people of the Aland 
isl.iiids to separate from Finland and unite with Sweden. By 
: plL-lasciles held in I^IS and ag.iin in l‘U‘I they had vfited almost iin- 
j aiiimniisly in favor ol separation. '^I he committee of jurists in its 
! opinion .stated that there was no rule of positive international law 
wliiih recognized the right of fractions of peoples as such to separate 
themselves by a simple act of their own will from a delmitively estab- 
iidieil state of which they form a jxirt, any more than it recognizes 
! the rights of other .states t<j demand such separation, “(ienerally 
.yr.iking,” it said, “the grant or refiis;d of the right to a portion of its 
population of determining its own political fate by plebiscite or by 
M»ine other method is exclusively an attribute of the sovereignty of 
.'iiy state which is definitively constituted.** It ailded that the recogni- 
i!Mii of the right of self-determination in the form asserted hv the 
nihabitants of the Aland Islands would amount to an infringement 
i!|HMi the sovereignty of existing states, would lead to destruction <)f 
ilu* stability which the very word “ state ” implies, and woulil endanger 
i!u* interests of the international commiinily.* 

Mill’s Doctrine of the Nation-State. —The saying of John 
Siu.'rt Mill has often been (]Uoted that “ It is in geiu ral a necessary 
•MKiition of free in.sti tut ions, that the hiH'iid.iries of governments 
'imiild coincide in the main with those of nationalities.’^ Mill 
•■■’milled that this view n*presented an ideal, since, for geographical 
!»M'nns, it could not ahvays be realized in fact, lor the reason that it 
'■Ifcii lia|ipens that different nationalities are so intermingled as to 
it impracticable to organize each into a separate state. This is 
frill-, for example, of the (h'rmans in Poland and (//echoslovakia. In 
i'l.i'es tliev constitute “islands,** as it were, in a sea of Poles and (//eclis. 

‘Text of the opinion in the Journal officirl of the League of Nations, Spf*'. 
Xo. 1920, pp. See also the ohservalions of the Finnish Minister on 
'l*e ojiinion of the coinniittce, Journal offidd, Jan. Feb., 1921, pp. 66 fT., ami two 
■)riiclcs by F. de Visschcr, **L.t question dcs isles d'Aaland,” Revue dc droi$ 
international, 1921, pp. 35 ff. and 243 IT. 

* Representative Government,'* ch. 16. 
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The Turks in Yugoslavia and Rumania and the Saxons in Rumanu 
are in somewhat the same situation. Apparently Mill’s ideal was that 
of a world parceled out among a multitude of states, for the most 
part petty in area and not self-sufficing in resources. It is an ideal 
which now has few supjx)riers.® Mill further said: “ Where the 
sentiment of nationality exists in any force, there is a prima fade case 
for uniting all the members of the nationality under the same govern¬ 
ment and a government to themselves apart. This is merely sayinjij 
that the question of government ought to be decided by the governed. 
One hardly knows what any division of the human race should he 
free to do, if not to deiermine with which of the various collective 
bcxlies of human Iteings they chfx>se to associate themselves.” This is 
equivalent to saying that the people who constitute a nationality have 
the undoubted right of self-determination, the right to decide for 
themsi'lves with whom they shall be politically associated. From this 
it follows as a corollary that they have a right to separate from those 
with whom they are politically united and to estahli.sh new connec¬ 
tions or to organize themselves in a new state. We can only repeat 
that such a right, while it may be admitted as a general principle, is 
one which is .subiect to limitations which cannot he passed without 
breaking up into fragments many long-established states. Mill expres.se(l 
a third opinion which has also been contested, namely, that "Free 
institutions are next to impossible in a countrv made up of different 
nationalities.” “Among a people without fellow feeling,” he added, 
“especially if they rend and speak different languages, the united puldic 
opinion necessary to the working of representative government cannot 
exist.” The history of Switzerland, however, affords a striking refii- 
, tat ion of the truth of this propo.sition. The population of this country 
consists of three distinct nationalities, French, Germans, and Ttalians,-- 
not to mention the small Romansch-speaking element—who have lived 
together peaceably for a long time and without disruptive tendencies. 
It would manifestly be contrary to the truth to say th.at “ free insti¬ 
tutions” do not exist in Switzerland or that representative govern¬ 
ment does not work successfully there because of the lack of a united 
public opinion. So in Belgium, where the population is divided 
between two different races who read and speak different languages, 
free institutions and representative government exist in a highlv 

* Compare Zimmern, "Nationality and Government" (1919), p. 64. 
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developed degree. It is true that dissension regarding the language 
■question has not been lacking, but it has never been sufficiently serious 
[to threaten the disruption of the state. Finally, the United States 
[fi.TPidies an example of a state composed of a mixture of many races, 
4 'hr lc regions of which are inhabited by peoples of foreign races who 
! still MH*ak, in large measure, their native languages. Yet the system 
ii.f representative government here has worked with greater success 
1" rl’nf»s than in many states having an ethnically homogeneous popii- 
*!.iiien, and certainly it would he hard to deny that “free institutions" 
Jfvisr In a high degree. 

Criticism of the Doctrine of the ^ Mono-National ’’ State.— 

'IV* theory of the “mono-national" state, that is, the state whose 
j'lolitical boundaries coincide with those of a single nationality, has 
been attacked by many writers. Thus Gumplowicz asserted that there 
no historical or sociological justification for the view that such a 
state necessarily possesses elements of strength which are lacking in 
those composed <jf number of distinct nationalities. On thc‘ contrary, 
'.e maintained that their is often a larg«T degree of popular freedom 
[i'l ‘‘poly-national" states than in those whose populations are ethnically 
I'omowneons, and he cited Switzerland as a striking example.” Take- 
Jwise, Bluntschli asserted that a state may gain “ in breadth and variety 
:;‘‘V tlu* inclusion of foreign elemeni.s, which serve to establish and 
-I'-cp open communication with the civilization of other jieoples-" 
"Such an admixture,” he added, “may serve as an alloy to give 

I vrf'ngth and currency to the nobler metal."^ T)e Parieu ijuoted the 
Pmj'eror Francis II of Austria as once saying to the French ambas- 
'.itler : “My people are strangers to one anotluT and vet it is for the 
Htfr. They never have the same ills at the same time. In France 
there is an epidemic of fever, you all have it the same day. T 
!bivc Hungarians in Italy and Italians in Hungary. Each watches his 
'.nHchbor : they never understand one another and in fact detest one 
■another. Their antipathies, however, conduce to order, and their 
■niutnal hate to the general peace.”® 

•O/F. pp. 115ff. 

^“Theory of the State,” p. 105. Compare also Treitschke (“Politics,” vol. I, 
273), who remarks that “God Almighty did not separate the nations into glass 
as if they were liotanical specimens, and we can see for ourselves how 
^tory has molded them all.” ” “ Principcs de l.i science politique,” p. 304. 
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Lord Acton’s Attack on the Theory of Nationality^— Lord 
Acton, one of the most brilliant of mcxlern historians, made a vigorous 
attack upon the whole theory of nationality, in so far as it maintains 
that n.itioiiality is an essential element in the formation of states, and 
he characterized it as being “ more absurd and more criminal than the 
theory of socialism.” “ There is,” he said, “ no principle of change, I 
no phase of ))olitical speculation conceivable, more comprehensive, more 
subversive, or more arbitrary than this. It is a confutation of demo¬ 
cracy because it sets limits to the exercise of the popular will, and 
substitutes for it a higher principle.” l‘he ” combination of different 
nations in one state,” he said, “is as necessary a condition of civilized 
life as the combination i>f men in society. Inferior races are raised bv 
living in political union with races intelleclUtdly superior. Exhausted 
and (lecaying nations are revivi-d by the contact of a younger vitality. 
Nations in which the elements of organization and the cajiacity for 
government have been lost, either through the demoralizing influence 
of despotism, or the <lisintegraiing action of democracy, an* restored 
and educated anew under the di.scipline of a .stronger and less crir- 
riipted race, litis fertilizing and regenerating process can only be 
obtained by living under one government. It is in the caldron (A 
the .state that the fusicin takes place by which the vigor, the knowledge, 
and the capacity of one portion of mankind may be communicated to 
another. Where political and national boundaries coincide, society 
ceases to advance, and nations relap.se into a condition correspond! 
to that of men who renounce intercourse with their fellow men. . . 
The coexi.stence of .several nations under the same stale is a le.sl 
well as the best .security c)f its freedom. It is also one of the chief 
in.strumetits of civilization ; and as such it is in the nauir.d and provb 
dential order and indicates a .state of greater advancement than the 
national unity which is the ideal of mcKlern liberalism.” States in 
which there is no mixture of races, he contended, are “ impi-rfect aivl 
thc:se in which its effects have disappeared are decrepit.”” 

Observations on Lord Acton’s View* —No more ])o\\ei ial 

** ** 1 lisiory of Freedom and Other E.ssays," pp. 289-29S. Zimmern, 
**Nationality and Government" (pp. 20, 48), shares the view of Lord Acton, 
whom time, he says, has liornc out. "Nations, like men, were made not to 
compete, but to work together .... "it takes all sorts of nations to make ^ 
modern state" (p. 20). 
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criiu'isi'"* of the doctrine of the “mono-national'’ state or more elociiient 
jefense of the “ poly-national *' type has ever been made. Whili* there 
. is much truth in what Lord Acton said in regard to the value of the 
latttr type of state, both as an influence u|X)n the character of ilie 
|K'i»pIc ‘»nd as an instrument of civilization generally, it is not witliout 
ration. Thus his statements that the “poly-national" state is 
ihar which Providence indicates, that it proviiles the best security for 
I fried* »m, that the “mono-national" type is “imperfect," and that the 
iiiinhinaiion of dilTerent nationalities under the same state organi/ation 
is .IS necessary to civilized life as the combination c^f men in society, are 
I nnt invariably supported either by histc^ry or by actual experience. 

I It is only under ideal conditions that the advantages of the “ poly- 
n.ifional" state outweigh tho.se of the “mono-naliftnal" type condi¬ 
tions such as exist only in a few states like Switzerland, (Ireai Britain, 
.111*1 the United States, where the various nationalistic gniups have 
Ciinsenied voluntarily to live with one another itnder the same .state 
organization, where they arc .satisfied with their utiiied sititatioti, where 
they have sub.stantially identical ititerests and ideas, and where they 
.irc n*it opjires.sed by a more powerful nationality or ih tiii**! such rights 
.IS appertain to the use of their language, the education of their 
diildrcn, and the exercise of their religion- On the other band, in 
'Mte.s which have been formetl by the forcible antu\aiion or incor- 
p*)ralion of unwilling nationalities or in tbo.se which were vrduntarily 
Inriiied, but in which a tiationality subsequently becatne ilissalislied, 
’He .idvanlages claimed by I^ord Acton are hardly likely to exist. 
Viewed frotn the .standpoint <if the interests of the discontetited tiation- 
■Iity, the cause of peace, and the advancement of the common civili/a- 
fM»ii, the division of the state iti such circumstatices is desirable, 
•Nsuming, of course, that the fliscontenied iiatiotiality constitutes some- 
•lilng me ire than an inconsiderable fraction of the total populatifin. 
Thus it would seem that the concession of itulepeiidence to importatit 
n.iiii>nalities like the Irish, the Poles, the O.echs, the Southern Slavs, 
’he Ikdkan races, and othi-rs, intensely di.s.salisfied as they were, tiot 
“nl> left the .states from which they separated stronger and more stable 
'niiTnally, but also contributed to the jiromolion. of the general jx-ace. 
•^iich nationalities should, according to some writers, be permitted and 
t'Viii encouraged to separate themselves from what they regard as 
’’nriatural unions and to organize themselves intfi independent states 
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rather than be repressed and j;overned by force against their 
The prr>per conclusion therefore is that where the dissatisfied nation¬ 
ality constitutes at least a lar^^e fraction of the population it has a moral 
right, if the doctrine of self-determination has any meaning, to a sepa¬ 
rate state organization, although as the committee of jurists in the 
Aland Islands case correctly maintained, the right is not one which 
is recognized by j)ositive international law. 

Problems of Nationality.— Where a state embraces more 
than a single nationality, the several nationalities may be substantially 
ei|ual in po])ulation and sireiigih, or they may be unequal. And 
where they are unequal in {)r)pulatif)n. it may happen, that the least 
populous is the superior in culture and civilization. In that case it 
may be aide to acquire an ascendancy over the other nationality nr 
nationalities because of such superiority, or it may do so by sheer force 
and reduce the others to subjection. Of this latter policy Mill remarked 
that it was one “which civilized humanity with one accord should 
rise to prevent.”*^ It was Treitschke’s view that in such cases “the 
simplest relationship is that the one which is superior in civilization 
should wield the authority.”** This principle would seem to be the 
only reasonable one, provided of course the rights of the weaker 
nationality are respected. Treitsi'hke, hi>wever, went further and 
maintained that normally and naturally in case of conquest the victor 
.should have the right to “impo.se his culture and manners upon the 
people he has subjugated.” “ The Ciermans,” he said, “ let the primi¬ 
tive Prussian tribes decide whether they should be put to the sword 
or lx* thorouuhly Germanizerl,” and he added: “cruel as these pro¬ 
cesses of tratisformntion may be, they are a blessing for humanity, h 
makes for health that the nobler race .should absorb the inferior 
.stock.”**** Tlie domination of the Magyars over the other races of 
Hungary, prior to the division of that state after the World War, was 
a striking example of the subjection by one nationality of others 
although the Magyars maintained not only that they were culturallv 
and economically superior to the other races but also that numericallv 

^Compare Leckv, "Democracy and Liberty,” vol. I, p. 392. 

'^Rcprc'scniativc Govcrnircnt,” cli. 16. 

«"P6litics,” vol. 1, p. 283. 

w/AV/.. p. 121. 



THE RIGHTS OF NATIONALITIES 


131 


uiey constituted an absolute majority over all the other races combined'^ 
...j a)ntention denied by other races- 

Mill remarked that if the smaller but culturally superior nation¬ 
ality succeeds in dominating the others, civilization is often the gainer, 
bur lie added that in such a case “ the conqueror and the conquered 
cjnnot live together under the same free institutions.” Again, he said, 
if the dominating nationality is both the most numerous and the most 
advanced culturally, and especially if the subjected nationality is small 
and incapable of asserting its inde|K‘ndence, and is governed wisely 
. and justly, it is likely to become reconciled to its position and gradually 
to become amalgamated with the larger. Finally, Mill [lointed out 
; that the most difficult situation is that where the several nationalities 
iare equal, or approximately so, in population and in the various 
dements of civilization. In such cases the coalescing or ainalgamaiion 
•>f the different nationalities is likely to lx* retarded or even prevented 
altogi'ther. “ Each,” he said, “ confiding in its strength, and feeling 
itself capable of maintaining an eqtial struggle with any of tiu* others, 
IS unwilling to Ix^ merged in it ; e.ich cultivates with party obstinacy 
Its distinctive peculiarities; obsolete customs, and even declining langii- 
are revived, to deepen the separation ; each decans itself lyratmized 
'»u*r if any authority is exercised within itself by functionaries of a 
race ; and whatever is given to one of the conlluling nation¬ 
alities, is considered to be taken from all the rest.” If, hi‘ added, they 
hippen to be subject to a despotic government which cares no more 
for one than another of them, nrul which treats them all alike, they 
arc likely in the courses of a few generations to acquire a fellow-feeling 
land to become harmonized. Hut if the aspiration for independence 
seizes them Ix'fore this fusion takes place, “ there is not only an obvious 
!propriety, but if either freedom or concord is cared for, a necessity for 
breaking the connection altogether.” 

Other Rights of Nationalities : (1) Right to Exist.— -What¬ 
ever the differences of opinion regarding the mf>ral right, or the right 
under international law, of discontented nationalities to separate them¬ 
selves from the states of which they arc an unwilling pan and to 

I ,**Vargha, in Alden, “Hungary of To-day” (1909), pp. 23ff. As to the 
'pJicy of “ Magyarizadon ” in Hungary see Bniyn, “Le probl^me des rninorites/* 
|P- 196: and &ton-Watson, “Racial Problems in Hungary'* (1908), ch. 5. 
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organize themselves into new states of their own creation, there is 4 
general agreement that they do have important rights which should | 
be respected by the dominant naticjnality which controls the govern¬ 
ment. The “first and most natural” of these rights, said Blunischh 
the one which lies at the base of the others, is the right to exist.’’’ 
nationality, as we have seen, is a historical formation ; it is a grou^- 
united usually by ethnic, linguistic, and cultural bonds ; it is a popu¬ 
lation having comnion elements which give it the character of 
entity more ur less separate and distinct from the population of 1 
rest of the state. It is hard to conceive of any considerations of piihik 
policy which would jusiify a state in attempting to extinguish the 
individuality of a nationality by forbidding the use of its langii.i*;!-, 
by stippressing its liter.iture and its established customs, and by out¬ 
lawing the national religion. 

(2) Right of Language. —strongest bond which unitiH 
the members of a nationality, atul which constitutes tistially its moM 
paruli.ir ptjssession, is language. They have therefore the stronjiot 
moral right to retain and speak their native language, to teach it in 
their childri'ii, and to employ it as the medium of expression in their 
literaltire. 

But it does not follow that the duty of th(‘ state to pi rinii 
nationality to retain and use its own language im})lies also the tluiv 
to admit it to an equal footing with the dominant language in the 
proceedings of the legislature and of the courts, in the administraii«»n. 
or in the army. Camsiderations of practical convenience may in.ib 
the use of otie language to the exclusion of all others desirable f" 
those purposes. It may be that the other languages are spoken hv 
relatively small part of the population, in which case it is no grc. 
hardship to give the preference for state purposes to that one which i' 
spoken bv the mai(»rity cjf the population. Thus the Welsh, 
Basc]ues, thi* Wends, the Bretons, and the small Romansch-speakin. 
element of Switzerland could hardly lay claim to a right to have tin 
proceedings «>f the parliaments and the law courts of their respi'ctiM* 
countries conducted in their languages equally with the other lane: 
ages. But where the natiotialities in a country are approximatelv cqn-’- 
hi numbers it would be otherwise* Thus in Switzerland the Frcnc 


"Theory of the State” p. 91. 
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(icrniin, and Italian languages arc and should he on an equal footing 
for yll purposes, the proceedings of the parliament, the courts, 
ir.d the administrative bodies being recorded in all three languages. 
j!i the parliaments of Austria and Hungary prior to the division of 
tr.'ise states at the end of the World War an even larger number of 
laiiijiiages was employed, each being on an equal f(K)ting with the 
{,'luT.s. One of the tinceasing complaints of the Magyars of the old 
jliiiagary was the refusal of the emperor-king to permit the use of the 
M.i-yar language in the army, with the result that Magyar recruits 
A rc obliged to learn German, which was the language of comm.ind. 
t; I the other hand the Germans of Hohemian Austria never ceaseil to 
uLitate for the rectjgnition of their language in the local administra- 
• ti of that part of Austria where they were iiumeroiis. 

German Policy in Respect to Racial Minorities. —policy 
i.i* the (ierman government in respect to the use of the native l.ingu- 
V*s by the Krench in iVlsace-1-orraine. the D.uies in Schleswig- 
liolstein, and the Poles in the (ierman-Polish provinces, was often 
.'iticized as a grave infringement of tin* right here under discussitin. 
!’i Alsace-Lorraine (lerman was math* not only the langtiagi* of the 
l iinistration, the legislative cotincil, and the courts of law -which 
'.K entirely defensible—hut it was required to be usi-d in the schinils, 
■i»l French was prohibited for tiu* names of streets, shop sigtis, itiscri|v 
on tombstones, etc. Similarly in (.\rinan Poland, the use ol the 
language was forbiddt'n in public meetings; from the outset 
* vas forbidden iti tin* national sthools wheia* li.ill the pu|nls were* 
il le of understandine. German, anil, litially, it was decreed that 
'■T I%S the itse of the Polish l.ingita'^e should he forbiddi'ti iti all 
i-'ifils. Ahoui IW) the G'erman government went to the ^-Mreme 
'• '■^th f)f forhidding the u^e of the Polish latigtiaje as the meili'im of 
■'liMions instruetion-a measure which jirovokecl “strikes" iti the 
■^•lools and widespread disturbances among the PeJish populaitim. 

In the territory of South lullaiid, where there were some n(),(!'K) 
b\i:ic*s, the rigor of (lermaii policy v.as even less defensible, hec.iiise 
"f the small area of territory and the limited population. The use if 
■hf- native language was nor onlv forbidden in the administrafirni and 
'n die law courts but it was gradually suppressed in the schools except 
for religious instruction. In lOOS it was ff»rhidden to be used in public 
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meetings except for election purposes, and except where at least 60 
per cent of the population spoke a language other than German. The 
display of Danish colors and the singing of Danish national songs 
were also prohibited. These and other measures, regarded by the 
Danes as oppressive and tyrannical, were rigorously enforced with a 
view to Prussianizing the territory, and hundreds of offenders were 
punished by imprisonment or banishment.^" 

Fkmiah Agitation in Balpimu —In March, 1919, during the 
meeting of the Peace Conference, a committee representing the 
Flemish population of Belgium laid before President Wilson an appeal 
in which they said : No permanent peace will be possible in 
Belgium unless our people shall have found absolute security that it 
will no longer be governed, educated, tried in courts of justice or led 
in its army in a language not its own, but in its old Dutch vernacular, 
and will be enabled to regain its ancient glorious civilization, instead 
of being kept down under foreign influence-*’ Although the Flemings 
assert that they constitute 57 per cent of the total population, French 
was made the official language of the country. Later, however, the 
Flemish language was by law placed on an equal footing in Flanders 
with French in the courts, in the army, and in the administration, but 
it is alleged by the Flemings that the law was made a dead letter by 
the French-speaking officials and by French-speaking lawyers in the 
courts. They complained that there was no state school or University 
in which Flemish youth could receive a complete education in their 
own language. They demanded among other things that the univer¬ 
sity of Ghent be made a Flemish institution, and by recent legislation 
this has been done in part. They further complained that all official 
textbooks, reports, and official communications were in the French 
language. Other complaints were made, the sum and substance of 
all of which was that the government was endeavoring to “Frenchify” 
Flanders, and to make the whole country part and parcel of Latin 

^ As to German policy in respect to the treatment of the population of these 
territories see Dawson, *' The Evolution of Modern Germany,’* ch. 23; Hazen, 
“Alsacc-I^rraine under German Rule” (1917), ch. 6; Philipson, ‘^A1sao^ 
Lorraine” (1918), pp. 163if.; Rolleston, "Ireland and Poland, a Comparison” 
(1917) ; Barker, “Linguistic Oppression in the German Empire” (1918), and 
Larson, “ Prussianism in North Sleswick,” /Imer. Hist. Review, vol. XXIV (1919), 
pp. 227 ff. 
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civilization and culture—a policy virhich was combated with special 
vigor by the Catholic clergy. 

On the other hand, it is asserted in answer to the Flemish com¬ 
plaints, that their charges regarding the exclusion of Flemish from the 
schools, the courts, and the local administration in Flanders were not 
in accord with the facts. Furthermore, it was pointed out that there 
is no distinct Flemish literary language, that their literary language is 
Dutch, that in fact the Flemish literati generally employ the French 
language and that if Flemish-Dutch were to gain the supremacy in 
Flanders, the population would be cut off from the intellectual inter¬ 
course of Europe, which is carried on mainly through the medium of 
the French language.^^ 

The Language Question in India^In India, where there is a 
great variety of languages (there are said to be nearly one hundred 
s[)oken languages in the province of Assam), and where English has 
been made the official language of the country, the nationalists are 
demanding the displacement of English for one of the vernaculars. 
They arc, however, not agreed as to which one of them should be 
given the preference. There is no particular one which any consider¬ 
able part of the total population could understand if it were made the 
official language of the country. It is not easy, therefore, to see what 
would be gained by the displacement of English, which is understood 
by a mudi larger number of the population than any one of the 
vernaculars. 

Concluding Observations on the Language Question.^— View¬ 
ing the language question from the standixant not only of the general 
ultimate gcxxl of the particular nationality concerned, but also from 
the point of view of the advancement of civilization in general, it may 
be seriously doubted whether the maintenance of the language spoken 
by small nationalities ought to be encouraged by governments. It is 
enough that they should be respected and allowed to he spoken and 

For discussions of both sides of the question see articles by Van Akcn. “ The 
Flemish Issue in Belgium,” N. Y. Times Current History, vol. XVIII (1923), 
pp. 786If.; Sarolea, "The Danger of Secession in Bdgium,” ibid., pp. 74ff.; and 
Langerock, "The Flemish Demand for Autonomy,” ibid., pp. 78ff.; see also 
Passelecq, "La question flamande et allemande" (1917). ^ pp. 318ff. for an 
elaborate bibliography. 

GAR. P.S. —10 
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used in the primary schools, in religious worship, and for literary 
purposes. But when the language is one which is purely local, when 
it is incapable of being employed in international intercourse, and when 
it is not and cannot become a vehicle of science and general literature, 
there would seem to be no reason of state jiolicy or public morality 
why it should he fostered as a living language by the stale and 
accorded the same recognition in the courts, in ihe administration, in 
the parliaments, and in the higher educational institutions supported 
by the state, that is accorded the dominant language, when the latter 
is a language of general science, literature, and international inter¬ 
course. Instances are not lacking in south-eastern Euro])e where 
small nationalities have fought for the official employment of their 
language for state purposes when it was spoken finly by a relatively 
small number of persons and where the entire literature of the langu¬ 
age could be carried under one’s arm. 

(3) Right to Retention of Local Customs and Law. —Another 
right of nationalities which should be respected is the preservation of 
their local customs in so far as they are not contrary to the generally 
recognized princi|des of public morality or state policy. The suppres¬ 
sion of the wearing of the kilt, the national costume of the Scotch 
Highlanilers, following the Stuart rebellions in Scotland, was jusiiiied 
on considerations of public order, while the probilntion by the English 
of suttee (widow-burning) in India was defensible ujhmi grounds of 
morality. It may be iloubied, howevi-r, whether a nationality has a 
right to the maintenance f*f its local system of law when it is not in 
harmony with the general law of the country. 1'he Romans, therefore, 
were probably justified in imposing the Roman law upon the peoples 
whom they reduced to sulijection. Similarly, the French were instilled 
in inircKlucing the (’oile Napoleon in Alsace as the (lerm.ms were 
justified later in displacing it with their f)\vn law when Alsace came 
under their dominion^'*” Likewise no one wriiild deny the right of 
Great Britain to apply English law in Wales, or the right of the French 
to apply French law in Brittany. Instances are ntii lacking, however. 

After the rc.'inncx.ition Alsace to France, following the World W.ir, the 
inhabitants, though the great majority of them arc deeply airached ni France, 
complained of the |iolicy of the French government in displacing the Gerni.in 
local law, under which they had lived for fifty years, for French law. 
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where the exercise of the right proved to be inexpedient. Thus the 
attempt of the British to impose the forms of their law and judicial 
procedure upon the Indians of Bengal in the eighteenth centuiy has 
been pronounced a serious mistake. Similarly, the imposition Ivy the 
Romans of their law and administration of justice upon the German 
iribes in disregard of the Teutonic principle of the personality oI law, 
according to which ccjiicpiered peoples were entitled to retain their 
i)wn law, aroused strong opposition and kindled the flame of C^erman 
freedom.*” Sometimes, for reasons of public policy, conquered peoples 
are allowed by the conqueror to retain their own system of law, wholly 
or in part. Thus upon the conquest of the South African Republic 
in 1%!, the British allowed the system of Dutch-Roman law to be 
retained in the Transvaal; and in Quebec French law is permitted in 
large measure. 

Protection of the Rights of Racial Minorities by the League 
of Nations,— As lias been i>oiiited out above, the territorial re¬ 
arrangements maile by the treaties of peace at the close of the World 
War left import.int fragments of alien nationalities in the territories of 
various old and newly created stales.-” Realizing that these minority 
groups who differed in race, language, or religion from the majority 
of the population would hi* exposed to discriminatory treatment or 
|iersecution at the hands of the dominant nationality in control i»l the 
government, the Peace (^inference made an attempt to provide ade¬ 
quate sal'egtiards for their protection. The treaties of peace with lour 
of the former belligerent jKiwers in whose territories such minorities 
existed (Austria, Hungary, Bulgaria, and Turkey) placed their pro¬ 
tection under the guarantee of the League of Nations. In l‘M‘>-P>2() 
treaties embodying the same arrangement were concluded lietwcen the 


Compare Rliintschli, op. cit., p. 95. 

^ It is estimated that the rcndjustincnts made by the treaties ul peace at the 
close of the World War reduced the [)opii1atinn of minorities in Europe from 
.ilioiit 54,(M)O,0tK) to 1 ri,S00,(X)O, the maiority of the latter being Germans, Magyars, 
and Riithcnians. About one fourth of the population of Yugoslavia consists of 
minority races; one third of the {population of Rumania; two fifths of the 
population of Czechoslovakia ; and nearly half of the population of Poland (in¬ 
cluding Vilna and Fast G.ilicia). RucII, ** Inicrn.uional Relations,” p. 173; 
Riixton and Ev.ins, “0|)prcsscd Peoples and the I.eaguc of Nations” (1922), 
p. S2 ; Duparc, “La protection dcs minorites” (1922), p. ; and Rruyn, “Lc 
problnme dcs minoriies” (1923), p. 126. 
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Allied and Associated Powers, on the one hand, and Poland, Czecho¬ 
slovakia, Yuj^^oslavia, Rumania, Greece, and Armenia, on the other. 
All these treaties confer certain rights upon both the inhabitants and 
the nationals of the country, without distinction of birth, nationality,, 
language, race, or religion, and such countries undertake to recognize 
the treaty provisions as a part of their fundamental law,“^ and as 
international obligtitions placed under the protection of the League of 
Nations. 

In brief, the rights conferred include equality before the law, 
political equality free use of language in social and business inter¬ 
course, ill religious worship, in the press or public meetings, and in the 
law couri.s ; the right of minority peoples to establish and maintain 
at their own expense? charitable, religious, social, or educational institu¬ 
tions ; tin* use of their own language in the primary public schools in 
towns ami districts in which the minority constitutes a considerable 
proportion of the population ; and an equitable share of the state and 
municipal appropriations for educational, religious, or charitable pur¬ 
poses. In some of the treaties there are also provisions dealing with 
particular races or conditions. Thus the treaty with Poland contains 
special provisions relating to the Jews; the treaty with G/.echoslovakia 
contains provisions fcjr safeguarding the autonomy of the Rutheniatis 
south of the C'arpalhians ; and the treaty with Rumania provides for 
edtuationnl and religious autonomy of the Saxons and (/zechlers of 
I'ransylvani.i. All the treaties provide that any member of the 
('ouncil of I he lAMgue of Nations shall have the right to bring to the 
attention of the Ouincil any infraction of the treaty provisions and 
the ('.ouncil may thereupon take such action as it may deem proper 
aiul elTeciive in the circumstances. In case of any difference of 
opinion concerning matters of law or fact arising under the treaties the 
difference shall be regarded as international in character and shall be 
referred to the permanent Court of International Justice, whose decision 
shall be linal. 

Several of the new states with which no such treaties were con- 
cludc'd and which have been admitted to the League of Nations were 
required as a cc^ndition of admission to give an undertaking that they 

They arc so recognized expressly in the constitutions of Poland, Czecho¬ 
slovakia, and Yugoslavia. 
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would upply and enforce the principles of the minority treaiies. Such 
undertakings were given by Albania, Finland,-^ Esthonia, Latvia, and 
Lithuania''*^ upon their admission to the League. 

Enforcement of the Treaty Provisions^ —^The conclusion of 
diese treaties marked a great step in advance for the protection of 
racial, linguistic, and religious minorities, and not the least of the 
important services rendered by the League of Nations lias been its 
intervention to insure the observance 4»f the treaties. It is necessary to 
admit, however, that its efforts have not been wholly successful. Where 
there have Ixvn complaints and jietitions to the Gnincil for redress, 
the governments accused have shown a ilisposition to resent the inter¬ 
vention of the League as outside interference in matters which they 
considered as domestic and not international. In Poland there has 
been complaint against the dispossession of Gertnan farmers and the 
denial of Polish citizenship to German residetits in violation of the 
treaties; and in Hungary the Jews have complaitied at the alleged 
exclusion of Jewish students from the universities. 'Hie Turkish 
government has undoubtedly been the greatest offender, having forcibly 
expelled large numbers of Greek and i\rmetnan inhabitants of Asia 
Minor Greece, on her part, has used pressure to force out of 
Macedonia large nutnbers of native Bulgarians; ^'ugoslavia has 
employed a similar method to force out Burgarians from the part of 
Macedonia assigned to her by the treaty of peace ; Rumania is said 
to have made life almost intolerable for the Hungarians of Transyl¬ 
vania ; while Poland has raised numerous difficulties for the Lithu¬ 
anians who chose to remain in Vilna. The effect of all these measures 


-“As .T condition of the recognition by the Council of the sovereignly of 
Finland over the Aland Islands (1921), Finhind agreed to permit the use of the 
langu.igc sfxjkcn by the inhaliitants of the islands in the state schools, subject to 
the consent of the commune. Undertakings were also given for preserving the 
culture and local Swedish traditions and for the .'lutonomy of the Islands. 

“•*As to the provisions of the so-called Minorities Treaties arc especially 
Rusting, "Protection of Minorities by the League of Nations," Jhicr, four, of 
Intermit. Ltiw, vol. XVII (1923), pp. 641 ff. See also Diiparc, op. rit.. and 
Fauchille, "Trait6 dc droit international public,** vol. I (1922), pt. I, pp. .S02ff., 
and the authorities there cited. Perhaps the most valuable discussion of ihe 
whole subject is found in the lectures of M. Mandelstam entitled " La protection 
des minorit^s** before the Hague Academy of International l.aw in 192L Rectteil 
ties Coins, pp. 266 If. 

^ The number is said to have exceeded one million. 
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has been to cause a wholesale reshuffling and migration of minority 
peoples from one state to another Each nationality having been, 
provided with a home state by the treaties of peace, there is a disposi¬ 
tion to compel, by every sort of pressure, those who remain in other 
states to leave and return to the home slate provided for them. The 
Lea^viue of Nations has not been able to prevent these clear violations 
of the spirit if not the letter of the treaties which were concluded for 
the protection of the unfortunate victims. 

Situation of the Germans in South Tyrol^ —It may be (observed 
in this connection that n<i treaties were concluded for the protection 
of minorities who may hapjien to be found in the territories of any of 
the Allied and Associated Pcjwers. As has been said aixive, South 
Tyrol, inliabited almost entirely by Germans, was detached from 
Austria and annexed to Italy. This was fcjr ihi‘ alleged reason that 
this territory was necessary to give Italy a “strategic" frontier. As 
there are no treaty guarantees for their protection, the 250,(KK) Ciermans 
in the annexed territory are left entirely to he dealt with by the Italian 
government in such manner as its sense of justice or its views of state 
policy may demand. The inhabitants addressed a protest to the Peace 
(^inference, expressing their feeling of grief and despair at being 
annexed to Italy without their being consulted by means of a plebiscite, 
but it was without elTect. An Italian ilelegate (I'iltoni) at the Ca)n- 
ference pledged his word that the language and cultural institutions of 
the people annexed would be re.specicd and similar assurances were 
later given by prominent members of the Italian ('lumber of Deputies, 
who expres.sed regret that “strategic” considerations had made neces- 
.sary the annexation of the territory. For a lime these promises were 
observed by the Italian government, but with the advent to power of 
the Fascist! parly a change of policy was adopted. Local meetings 
ami proceisions are .said to have been broken up, .sometimes by vicjlence, 
(lerman teachers in the .scIkjoIs were displaceil, local (lerman officials 
ami judges were dismis.sed, the use «»f the (jerman language in the 
.schools was forbidden, and in consei]uence humlretls f)f schools were 
chssed, and even religious instruction was requireil l(» be given in the 
Italian languageThe names of towns and villages and even of roads 

For .1 detailed and highly documented account of the Italian measures against 
the rights uf the Germans in South Tyrol, see Voltcin, Verdross, and Winkler, 
*'Deutach Siidtirol," vols. I, II, Schriften dcs Institnt fiir SMistiJ( dcr Minderheits 
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and streets have been changed from German to Italian ; the use of the 
German language in public transactions has been prohibited; and 
historic monuments and portraits of national heroes have been removed 
from the schools and public places. By these and other measures an 
attempt had been made to Italianize completely the province and to 
extinguish so far as possible all traces of a once vigorous nationality. 

Exchange of Racial Minorities^It has been suggested that 
where the voluntary assimilation of racial minorities appears to be 
impossible a practicable and equitable means of solving the problem 
wouKl be an exchange f)f such population ft)r those of another state, 
who jxissess the ethnic nationality of the stale in which they constitute 
a minority.^* This solution, in appearance at least, was applied in 
1925-1W25 in the relations between Greece and Turkey, llie defeat by 
Turkey of Greece in 1022 was followed by a general exodus of the 
Greeks from Asia Minor, in order to escape massacre or maltreatment 
by the victorious Turks. Upon the suggestion of l>r. Nansen at the 
Lausanne Peace Conference, Greece and Turkey concluded a conven¬ 
tion (Jan. 30, 1023) under which the two powers agreed to exchange 
a portion of their minorities : the Orthodox Cireeks of Asia Minor 
for the Ottoman Moslems in Greece. The rmigrrs were permitted 
to take with them their personal effects, and they were to Ik* paid for 
their immovable property by the government of the territory in which 
it was found, the value to be fixed by a mixed commission. The 
Greek g*)vernment reluctantly agreed to ilie exchange and the Greek 
p()pulati«in of Asia Minor addressed vigorous |)rolesis to the Peace 
f'onfereiicc at Lausanne, the League of Nations, and the governments 
of the Allied and Associated Powers. Everywhere deep sympathy was 
expressed fr)r the unfortunate refugees who became the victims of the 
arrangement. In appearance a voluntary exchange, in fact it was a 
mass expulsion of the Greeks."^ A more genuine case of reciprocal 

Vofkcr an (icr Universitiit Wien (Deuticke, Leipzig uni Wien, 1925). See also an 
article entitled “The Iron H.ind of Italy over German Tyrol” hy Lilian Frolicnins- 
Eagle, in tlic N, Y, Times Current History Mtff^asinr, Feh., 1925, pp. 70! fT.; and 
one hy Kiinz entitled “Italian Rule in German South Tyrol” Foreign Affairs, 
April, I92|7, pp. 500 ff. 

'-^Giraiid, “Le droit des nationalites, sa valeur, son application,” Revue 
ghierale de droit international public, 2d scries, vol. VI (1024), p. 53. 

”^Giraud, article cited pp. 56-58, and Tenekidcs, “Lc statut des minorites cl 
Ttfchangc ubligatoirc dcs populations greco-turques,” same Revue, pp. 72 If. Under 
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exchange of minorities was that provided for by a convention between 
Bulgaria and Greece, signed at Neuilly November 29,1919. It differed 
from the Turkish Greek convention in that the arrangement was 
entirely voluntary and did not have the character of a forcible 
expulsion. 

the arrangement some 400,000 Moslems were transferred from Greece to Turkey, 
while approximately 250,000 Greeks were transferred from Turkey. About 
1,250,000 Greeks had already been forcibly exiled from Anatolia before the ex* 
change agreement went into effect. 
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I. Nature and Ork.in' 

'^Nature of Sovereignty.— As pointed out in an earlier chapter, 
the constiiiiciu element which distinguishes most fundamentally the 
slate Irom all other human assrxriatiuns is stjvereignty—the supremacy 
of will and power. In every fully inde|HMident state there is some 
person, assembly, or group the electorate) who or which has the 

supreme ptiwer of formulating in terms of law, and of executing, the 
collective will ; that is, the final power to command and enforce 
obedience to its authority. (3iher associations have collective wills and 
may formulate opinions, luit it is the peculiar characteristic of the 
state that its will alone dominates and overrides, in case of conflict, 
all other wills, whether of persons or associations. To it all other wills 
are potentially subject. 'The will of the state once declared represents 
the last word regarding the matter up«)n which it has made u decision.' 
It diK's not admit the right of any other body or association to exercise 
the power of sovereignty within its territory or even to share with it 
the exercise of that power. 

kV The Idea and the Term. —Although the term “ sovereignly ” is 
modern, the ide.i goes back to Aristotle, who spoke of the “ supreme 
power " of the slate." TThe Roman jurists and the civilians throughout 
the Middle i\ges likewise had the idea, for they frei^uenily employed 
the terms stinima potestas and plcnitudo potestutis by which to desig¬ 
nate the supreme jxiwer of the state. The modern terms ” sovereign ** 
and “ sovereignly ” {sottverain, soitvcrainctv) were first used by the 

^Compare Maine, “Early History of Institutions” (1875), p. 349, and 
Willoughby, “Nature of the Slate” (1896), p. 185. 

3Sec his “Politics,” bk. Ill, ch. 7. 
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French jurists, notably by Beaumanoir and Loyseau in the fifteenth 
century,® and later they found their way into English, Italian, and 
German legal and political literature.^ Bodin in the sixteenth century 
was the first writer to discuss at length in his “Six Books on the 
Republic ” the nature and characteristics of sovereignty. In the Latin 
edition of his work he employed the term sitmma potestas and in the 
French edition the term souvcraincte. 

While the ancient and medieval writers undoubtedly had si»me 
notion »of the modern idea of sovereignty, it was more or less vague 
and confused, due in large part, no doubt, to the fact that the 
sovereignly of the slate as we understand it to-day was largely non¬ 
existent.’* It was the struggle between the rising national state and its 
various internal and external rivals- the Holy Roman Empire, the 
papacy, and the feudal lords—during the late Middle Ages which gave 
rise to the modern doctrine of the sovereignly of the state and which 
called forth the first literature dealing with the subject. It was especi¬ 
ally in France that this struggle assumed the fiercest pro})ortions. The 
Fretich kings vigorously combated the pretensions of the emperor, the 
pope, and the feudal nobility, and asserted that they held their king¬ 
doms by their swords and frf>m (jo<1 alone. “Ia* rois,“ said the great 
Saint Louis, “ n a p(»int de souvrains es choses temporieux." Fretich 
jurists came to the aid of their kings with a legal theory which served 
both as a wea)ion of defense and a justification of the royal claim to 
supremacy. This was the theory not so much of Male sovereignly as 
it was of monarchical sovereignly. “ The king is sovereign above all,” 
said Beaumanoir, “and wi- name him when we speak of the sove¬ 
reignty which belongs to him.” 

Originally, sovereignly w;is not conceived of as implying the total 

Viollct, “ Kstalilislimcnts clc Saint I^iuis,” vol. It, p. <711 ; Carre Ic Malhcrg, 
“Tln'iiric gem'ralc ilc relat,” vol. t, pp. 73-74. 

Mt is scimcwli.it singul.nr that the Gcrm.'ins have no won! which is ihc exact 
eciuivalcnt of the English word “sovereignty.” They accordingly use a modified 
French term Souirninitiit. Hie C^erman words Herrsihajt^tihttsjictvalt, Oherge- 
tinilt, and StiMts/w/icit have reference rather the |)ower^()f the monarch, the 
power of the st.itc, and the dignity or majesty of the state than to sovereignty. 
Jellinek, “Rechr des modernen Staates,” French translation, vol. II, p. 12H; 
Bluntschli, “Theory of the State,” p. 494; and Carre de Maibcrg, op, at., p. 86. 

*''• [enks, “The State and the Nation” (p. 360), remarks that the heads of 
Cambridge colleges were designated as “sovereigns” in a fiftcenih-cenliiry law 
report. 
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independence of the monarch as over against his various rivals, but 
before the end of the sixteenth century it came to be regarded as an 
absolute supremacy and therefore an indivisible power. 

Sovereignty Identified with the Monarchw— Originally con¬ 
ceived as a personal attribute of the monarch, sovereignty came in the 
hands of Uodin to be regarded as a constituent element of the state, 
although Hodin himself did not avoid confusion, for he identiiied 
sovereignty with the power of a particular organ of thejJiate. In France 
this organ was the king, and to'him Uodin attributed the right of 
sovereignty. Uodin and other early writers also fell into the error of 
confusing the sovereign power with the power of government. Thus he 
enumerated as “true marks of sovereignty” the power to make laws, 
to declare war and make peace, to create offices, judge legal controver¬ 
sies, etc. In fact these powers do not result fr()m the notion of sove¬ 
reignty, lull are nothing more than the usual prerogatives of particular 
organs of the government. It is not unnatural that the sixteenth- 
century writers should have idiMitified the sovereignly of the state 
with the power <if the monarch, mainly because the struggle which 
gave rise to the conception of sovereignly was undertaken and sustained 
by the monarch himself in order to establish his personal indepen¬ 
dence. As the king triumphed in the struggle, it was equally natural 
that sfwereignty should have been regarded as belonging to him.® 

v/ Some Definitions of Sovereignty^ —Definitions of sovereignty, 
like definitions of the state, vary according to the opinions of iheir 
authors. Uodin, the first writer to employ the term, defined it as 
the " sum mu in dves uc stthditos Ic^ihusquc solnta potestas "—the 
supre me powe ii.QfL..lh.^tate oyer ci tize ns and subiMs, unrestrained by 
law. Cirotius, who wrote half a century later, defined it as ‘j.thc 
supreme political power vesn*d in him wjiose acts are not subject to 
any other and whose will cannot lie overridden.”"^ Ulackstone con¬ 
ceived it to be ” the supreme, irresistible, absolute,' uncontrolled autho- 


* .As to this and the origin of the conception of sovereignty see especially 
Carre dc M.illxjrg, op. vit., pp. 72-7^ ; Diigiiit, “I/otat,” vol. I. pp. ; Rehm, 

*' Allgeincine Staatsichre," pp. 40 ff.; Meyer, " Lehrbuch dcs deutschen Staats- 
rechts** (6th ed.), ch. 1; and lellinek, op, cit. (French translation), vol. II, 
pp. 78 ff. 

^"De Jure Belli et Pacis,*' bk. T, ch. 3, WhewcH's ed., p. 112. 
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rity in which the jura summi imperii reside.*'” Jellinek defined it as 
that characteristic o£ the state in virtue of which it cannot be legally 
bound except by its own will, or limited by any other power than 
itself. ® Duguit says that sovereignty according to the dominant 
theory in France is the “ c ommanding power of the stale; it is the 
winj)f the nation organizcd.iii..thti. state ; it is the right to give 
unconditional orders to all individuals in the territory of the stale.”^® 
Hurgess characterizes it as “ original, absolute, unlimited jx)wer over 
the individual subject and over all associations of subjects."” Again 
he calls it “the underived and independent power to command and 
compel obedience.”*- 


II. Kinus of Sovereionty 

'^Titular Sovereignty^-^riic term “ sovereign *’ is used by 
writers in various senses. In the first place it is used in a titular or 
nominal sense to designate a king nr other monarchical ruler who has 
ceased in fact to be a real sovereign and has bec()me merely an organ 
of the government. It is used in this sense in (ireat Britain, where 
the king is f)fficially referred to as the “ sovereign.*’ Thus indictments 
for crime are in the name of “our Sovereign Lord the King.'* This 
usage dates back to the time when the king was in reality the sovereign, 
and altluiugh he has long since ceased to he such in fact tin* usage? is 
retained as one of those numerous fictions which still survive in- 
English law and legal literature. 


* “Commentaries on the Laws of England,” Chase’s ed., p. 14. Justice Story 
of the United States Supreme Court defined it in almost the same lanj^uagc—sec 
his “Commentaries on the Ojiistitution of the United States,” vol. I, sec. 207. 

® “ Lehrc von den StaatenverhindiinRen,” p. 34; also his “ Rccht dcs mod. 
Staates,” pp. 421 If. “ Droit constitutionncl,” vol. I, p. 113. 

“Political Science and Constitutional Law,” vol. I, p. 52. 

Political Science Quarterly, vol. Ill, p. 12S. Oilier definitions arc the fol¬ 
lowing: “Sovereignty is that ptiwcr which is neither temporary nor delegated, 
nor subject to particular rules which it cannot alter, nor answerable to any otlier 
power on earth,” Pollock, “ History of the Science of Politics,” p. ; “ Sovereignty 
is the supreme will of the state,” Willougliby, “Nature of the State," p. 280. 
Carre de Malherg {op. cit., vol. I, p. 70) says sovereignty is not a “power” hut 
ra^cr a “ quality ” ; it is the supreme characteristic of a power—supreme in that 
this power admits no other above it and no other to compete with it. Some 
writers define it as supreme “ will ” ; others .is supreme “ p<nver ” ; and other .is 
both. 
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Legal and Political Sovereigntyip— In the second place, a dis¬ 
tinction is frequently made between legal sovereignty and political 
sovereignty. l‘he former represents the lawyer’s conception of sove¬ 
reignty ; that is, sovereignty as the supreme law-making power. The 
legal sovereign, therefore, is that determinate authority which is able 
to express in legal form the highest commands of the state—that power 
which can override the prescriptions of the divine law, the principles 
of morality, the mandates of public opinion, etc. Behind the legal 
sovereign, however, is another power, legally unknown, unorganized, 
and incapable of expressing the will of the state in the form of legal 
command, yet withal a power to whose mandates the legal sovereign 
will in practice bow and whose will must ultimately prevail in the state. 
Tliis is the political sovereign.*’* In a narrower sense the electorate 
constitutes the |)olitical sovereign, yet in a wider sense it may be said 
to be the whole mass of the population, including every person who 
contributes to the molding of public opinion, whether he is a voter or 
not. Powerful as it is, however, the electorate cannot express its will 
in the form of a legal rule, except where the government is a pure 
democracy, though it may command the legislature to do its bidding, 
and if the command is clearly prtmounced and fully understood, it will 
not be lightly disregarded and in fact will usually be obeyed. 

Where the will of the legal sovereign and the political sovereign 
conllici, the former musi, however, take precedence, since only that 
which has been emboilied in legal form will be enforced by the courts, 
however much more in accordance with expediency or abstract justice 
the mandate of the political sovereign may seem to be. The legal 
sovereign, observes a well-know!i writer, is the lawyer's sovereign ifua 
lawyer, ihe sovereign beyond which lawyers and courts refuse to IcKik. 
For the lawyer a law may be gtK)d law, legally, though passed by a 
parliament which has been condemned by the political sovereign, the 
electorate. With the wishes or feeling of the electors the lawyer as 

'*** “That body is politically sovereign,” says Diccy (“Law of the Constitution,” 
2cl ed., p. “tbc will <»f which is iiltimatelv olK*ycd hy the ciii'/ens of the 
state.” Tn England, he adds, this sovereign is the electorate, which in the long 
run can always enforce their will. Rut the judges “know nothing about any will 
of the people except in so far as that will is expressed in an act of Parliament 
and [tlieyl would never suffer the validliy of a statute to he questioned on the 
greuind of its having been passed or being kept alive in opposition to the wishes 
^ the electors.” 
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lawyer has nothing to He may take into consideration their 

opinions and wishes, but until the latter have embodied in a written 
legal command they are for him mere brutiim fttlmcn. Lord Bryce 
remarked that the distinction between legal and political sovereignty is 
largely the result of the difference between the juristic and the popular 
conception of sovereignty. “To an ordinary layman,” he said, “the 
sovereign is that person or body of persons which can make his or 
their will prevail in the state, who is acknowledged to stand at the 
top, who can get his own way and make others go his. For the lawyer, 
however, a more definite conception is required. To him the sove¬ 
reign is no other person or body than he or they to whose directions 
the law attributes legal force, the person or body in whom resides as 
of right the ultimate power of laying down general rules. This 
person or body is the legal sovereign and re|)resents the juristic 
Lonception.”^' 

The Distinction Does not Involve a Division of Sovereignty.— 

Some writers reject the distinction between legal and political sove¬ 
reignty on the ground that it seems to involve the recr)gnition of a 
dual sovereignty in the state.*** A little reflection, however, will show 
that the distinction between legal and political sovereignly does not 
rest upon the principle of a divided sovereignty, but rather upon the 
distinction between two dilTerent manifestations of one and the same 
sovereignty through different channels. As has been saiil, the one may 
not harmonize with the (»ther, that is, the exj^ressed will of the legal 
sovereign may not be that which the |5oliiical sovereign has com¬ 
manded, ill which case the legal sovereign ought to be reorganized 
or reconstituted by a new election, otherwise the will of the electorate 
cannot be made effective. I'his is nothing more than saying that law 
ought to conform to public opinion when properly exprissed: that the 
legislature ought to olwy the mandate of the electfirate; and that 
when it does not, thi* electorate and the legislature are out of harmony. 
The problem of good government, says Professor Ritchie, is largely 
the problem of the prr)per relation between the legal and the ultirhate 


Ritchie in Annals of the Amor. Acad, of Pol. and Snc. Set., vol. I, p. -tJII ; 
see also Gilchrist, op. cit., p. IIS. 

'•““Studies in ^^isrory and Iiirispnidcncc,'* vol. H. n. >'lS. 

*®SidR\vick, for example, in his “Elements of Politics/* .-Xpp. \. 
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political sovereignty.*" Of course, where the system of pure democracy 
exists, the possibility of divergence between the will of the legal and 
political sovereigns is eliminated, for under such conditions the two 
are identical. In a .pure democracy the expressed will of the electorate 
is not mere opinion or mandate, but law itself. Ordinarily, however, 
the legal sovereign is organized separate and distinct from the political 
sovereign, and is either some determinate organ like the British Parlia¬ 
ment or a constituent body called into existence for the specific 
purpose of formulating and expressing the sovereign will. 

Legal Sovereignty in Great Britain^— The distinction between 
legal and [political sovereignty is most prominent in those countries like 
Great Britain where the constitution may be amended by the legis¬ 
lature and where, in consequence, there is no legal distinction between 
amstitutional and statute kKv.*'* In Cireat Britain the PoJ^liament is both 
the ordinary legislative body and the constituent assembly. It is 
legally omnipotent and subject to no restraints except those of a moral 
and physical character. There is no other body of persons in Great 
Britain capable of making rules which can overriile or derogate from 
an act of parliament. T’lu* British I’arliament is so omnipotent, legally 
speaking, says Dicey, that it can adjudge an infant of full age ; it may 
attaint a man of treason after death ; it may legitimize an illegitimate 
child, or if it sees lit, make a man a judge in his own case.*'** By the 
act of 17U) it did what only a sovereign body can do, when it prolonged 
its own existence from three to .seven years. It can alter the constitution 
by the same legal processes that arc followed in the enactment of an 
ordinary statute. 

No court will listen to an argument against the validity of an act 
of Parliament, even though it be contrary to the most sacred prescrip¬ 
tions of the constitiition.'^ 

Anna!s of the American Academy of Political and Social Science, vol. I, 
p. 402. Cf. also NfcKcclinic: “ The will of tlic legal sovereign is or should be 
the aiithorizeil einhiKliniciu or manifestation of the will of the political .sovereign. 
If the popular will is accurately expressed by the legal sovereign, the power of 
the people is etrcciive, otherwise it is not.'* *' The State and the Individual,*’ p. 131. 

^*'On the distinction between legal and political sovereignty, between Stoats- 
soiwerUnitdt and Rtrhtssonren'fnitiit. sec Kr.iblie, “Die Lchre der Rcchtssou- 
veranitat,” especially ch. 1. “ Law of the Constitution,” 2d ed., p. 45. 

®®Sidgw!cU is one of the few writers who is disposed to question the legal 
omnipotence of the British Parliament. He contends that its sovereignty was not 
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Yet there is a sense in which the British Parliament is not sovc> 
reign. There is a power above Parliament whose mandates it must 
obey and whose will must ultimately prevail upon all matters upon 
which it pronounces an opinion. This is the will pronounced by the 
electorate at a general parliamentary election. The lawyers do not 
recognize this sovereignty and the ccjurts do not take notice of it, and 
even the Parliament itself might for a time lawfully resist it, but in 
the end, if the electorate insists upon obedience. Parliament must bow 
before the popular will and enact its commands into law. In this 
sense the electorate and not Parliament is sovereign. 
y Popular Sovereigntyip— From the discussion of political sov¬ 
ereignty we come naturally to the doctrine of popular sovereignty—a 
doctrine which attributes sovereignty to that vague and indeterminate 
mass called “the people.” The idea originated with the anti-monar¬ 
chical writers of the sixteenth and seventi^enth century (the monar- 
chomachs)j notably Marsiglio of Padua, William of Ockam, George 
Buchanan, Thomas Barclay, Francis Hotmail, Boucher, Saurez, 
Bellarmin, Althusius, and others who, in their attacks upon the pre¬ 
vailing system of absolute monarchy and relying upon the law of 
nature and the theory of contract, defended the principle of the sover- 
eignty of the jieople. Sovereignty, they argued, had originally 
Indonged to the people and they could not lose it by prescription and 
in fact never had alienated it to a monarch.-* 

In the eighteenth century Rousseau proclaimed the doctrine of the 
sovereignty of the iH'oide as with a trumjiet blastit became a fetish 


{generally accepted until a comparatively recent date, and that even as late as the 
cightci’iitli century there were to be found dicta of high judges recognizing legal 
limitations on the jxiwer of Parliament. He quotes Holt in support of the 
proposition that if Parliament should ordain that a person should be a judge in 
his own case the act would he void. “Elements of Politics,” p. 2S. Laski (“The 
Problem of Sovereignty,” p. 26S) says, “Theoretically existent, practically parlia- 
menbiry sovereignty is in the technical sense an absurdity." 

As tr> their teachings and the doctrine of the sovereignty of the people 
generally sec Dunning, “Political Theories from Luther to Montesquieu,” ch. 2; 
Duguit, op. cit., vol. I (1911), pp. 30^31; Esmein, “Droit const,” (1909), 
pp. 233ff.; Carre de Malhcrg, op. eit., vol. II, pp. 152fT., ami MacKinnon, “A 
History of Modern Lilierty” (1906), vol. I, pp. 380 ff. See also Maitland, 
“Gierke's Political Theories of the Middle Ages,” pp. 37fT. 

Sec his “Social Contract,” especially bk. II. Rousseau's theory is criticized 
by Carre de Malberg, op. cit., vol. 11, pp. ]57ff., and by Duguit, op. cit., pp. 33 if. 

GAR. P.S.— 11 
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with the French rcvulutionists ; Jellcrson in the American Declaration 
of Independence approved it when he asserted ihat governments derive 
their just powers from the consent of the governed, and from then 
until now it has been generally regarded us the essence of all true 
demcxrracy. It is, says Bryce, “the basis and watchword of derno- 
cracy.”-** The term “ iMjpular sovereignty “ is frequently and generally 
used by writers in a loose and inexact sense, and when so used it may 
lead to misconception and even to mischief. Those who attribute 
sovereignty to the people, and who proclaim that the will of the 
peo])le is the voice of Cjod, rarely tell us what they mean by the 
people.” In one sense the people may be viewed as the total un¬ 
organized indeterminate mass—‘a monster with countless heads, 
incapable of collective political action ” ; in another sense they may 
be regarded as only that portion of the total populatir)n which is 
vi‘sfcd with the electoral franchise. It would manifestly be contrary 
to the facts to ascribe sfwereigniy to the people viewed in the former 
sense. S«ivereign power can be legally exercised (»nly by those upon 
whom the law confers the right or privilege of voting, and then only 
through legal channels. *l1u' formulated will of the whole mass of 
the |H*ople, if that were conceivable, would have no legal validity unless 
it were expressed in legal form and through the channels prescribed 
by the constitution for the expression of the pcijnilar will. Unorganized 
public opinion, however powerful, is not sovereignly unless it is 
clothed in legal form, no more so than the informal or unofficial 
resolutions of the members of a legislative b.ody is law.’“* 'fhe sover¬ 
eignty of the people, therefore, can mean nothing more than the 
power of the majority of the electorate, in a country v/here a s\stem 
of aproximate universal sutTrage prevails, acting ihroueh legally 
established channels, to express their will and to make it prevail. 

National Sovereignty^ —^^Phe French Revolutionists proclaimed 
a principle which they described as ''national sovereignly.” In their 

'•^“Modern Dcnicicradcs," veil. I, p. 14.^. As ui ilic meaning of the term 
•“ticoplc** see ihith, ch. 14. 

-■* It is iicilhtT incorrect nor mischicvniis, savs Sir fGeorge C. Lewis, lo spr.ik 
of the sovereignty of the people in states in which ilv;\ are imt suvcrcign, if it 
be done in a metaphorical sense to signify the moral control and infliienct* over 
the Icgislaiiire and if ihc disiinciioii Ivtween legal power aiul moral inllnence 
lie kept in mind and real sovereignty Iv not cfinfiised with figurative sovereignty. 
“Use and Abuse of Political Terms,” p. 48, 
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tamous Declaration of the Rights of Man and in some of their early 
constitutions they affirmed that “all sovereignty resides essentially in 
ihe nation This theory of sovereignty, says M. Duguit, became for 
a certain French school “one of the intangible dogmas like the an ides 
of a revealed religion, and it forms to>day assuredly a positive prin- 
•:iple of our political law" He adds : “Now it is not dilficiili to 
demonstrate that it is null and that the pretended dogma of national 
sovereignty is a graiiiiicjus hypothesis and, moreover, a useless jiostu- 
late/’ It is false, he argues, because it implies that the nation jwssesses 
I personality and a will distinct from the persons and wills of the 
individuals who compose it—a hypothesis which is undemonstrated 
and iindemonsirahle/-**' The French jurist Carre de Malberg, who 
.states that the notion of “national sovereignty” is considered in 
France to he “one of the fundamental principles of public law atid 
.»f the org.ini/atioii of the public jwwer,” points out that the theory 
was invented for the negative purpose of denying the old ah.solutist 
principle of the sovereignty of the monarch. It was intended to mean 
also, ojiiirary to the teaching <»f Rousseau, that sovereignty in France 
w.is not divided into some forty million fragments, each individual 
exercising a portion of it, hut that it resided in the collectivity as a 
whole viewed as a corporate person. It was an affirmation ol the 
principle that .sovereignly is a j'ower of the nation personified, that is, 
rite state, and a denial of the principle of individual .sovereignly.-" 'fhe 
conception of sovereignly as residing in the nation personifitd as the 
slate is of course an ah.slraclion .since it can he e.xerci.serl hy or mani¬ 
fested only through physical persons-or institutions. Naln)nal sover¬ 
eignty is of course not necessarily the same thing as the .sovereignty 
of the people, and it would not be .such iu a stale where a system of 
ap|>rosimate universal sulTrage did not exist. 

Sovereignty of Reason or JosticOd—A few writers, m<»stly 
French, have defended what they call the sovi-reigniy *»f “ reason ” or 
“justice,” the only legitimate sovereignty, they say, that t.ui he defenrled, 
becau.M* it rests upon right rather than ujii'ii j^hysical |H»wer or force. 

'-'•’The constitutions of Uclqiim (Art. 2^), of Rum;inij .\rl. .and 

of Cltilc (1925, Art. T) proclaim ilic s.atnc principle. 
cit., vol. T, p. 

0/>. at., vol. n, pp. U/7177. (^impart .also Haiirion. “ f.a soiivcrainct6 
eationalc ”, pp. S tT. 
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This conception is highly abstract and represents an attempt to define* 
sovereignty in terms of ethical rather than legal principles.®'* 

De Facto SoYereignty^ —In the next place a distinction may 
be made Ikiwccii the scjvereignty which is actually able to make its 
will prevail, though it may Ik* without legal basis, and the sovereignty 
which according to legal right is entitled to the obedience ot the 
people, but which in fact may be temporarily displaced in consequence 
of revolution or expulsion by a usurper. The person or bcxly of 
persons who or which for the time is able to enforce obedience or in 
whose rule the people voluntarily acquiesce is the dc facto sovereign,, 
although he or it is not necessarily the dc jure sovereign. This- 
sovereign may be a usurping king, a self-constituted assembly, a military 
dictator, or even a priest or a prophet; in either ca.se the sovereignty 
rests upon physical j^ower or spiritual influence rather than upon legal 
right. History abounds in examples of such sovereignties. Cromwell, 
after he had dissolved the Long Parliament, Napoleon, after he had 
overthrown the Directory, (he Knglish convention which offered the 
crown to William and Mary, the Southern Omfederacy from 1S61 to 
1865, the Bolshevist regime in Russia following the Revolution of 1017,. 
are instances of actual sovereignties which rested upon no legal basis,, 
though some of them ultimately .became dc jure .sovereignties through 
general acijuiescencc of the people anti by recognition of foreign* 
governments. The temporary occupation of part of a state’s territory 
by a hostile army when the commantler displaces the local authority 
and exacts obedience from the inhabitants is another example of dc 
facto sovereignty of which history affords many instances.®® In some 
of the instances cited above, the usurping sovereign expelled the legal 
.sovereign from his legally rightful seat and by force compelled the 
obedience of the inhabitant.s. 

De Jure Sovereignty^ jure sovereignty, on the other hand, 
has its foundation in law, not in physical |>owcr alone, and the person 
or body of per.sons by whom it is exercised can always .show a legal 
right to rule, lliis is the .sovereignty which the law recognizes and 

Among those who thus conceived sovereignty may be mentioned Guizo^ 
Cousin, Benjamin Omstant, and Roycr-Cnll.ird. See Bluntschli, op, at., p. 499; 
E-smein, op. cit., p. ; and Merriam, op. at., ch. 5. 

2®For other examples of “actual” sovereigntie.s, see Bryce, “Studies in 
History and Jurisprudence,** vol. 11, pp. 513-515. 
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to which it attributes the right to govern and exact obedience. It 
docs not depend for its validity upon obedience actually rendered, for 
the law assumes the obedience to be enforceable. As a matter of fact 
it may not be the actual sovereign, for it may be expelled, as has been 
viid, from its rightful place or may have temporarily disappeared 
through disorganization or disintegration ; but, however this may be, 
it has legal right on its side and is lawfully entitled to command and 
exact olx^diencc. Manifestly, every consideration of expediency requires 
that the sovereign in actual control sliould be legally entitled to rule, 
that is, physical power and mastery ought to rest upon legal right. The 
sovereign who succeeds in maintaining his power usually becomes in 
the course of time the legal sovereign, through the acquiescence of the 
people or the reorganization of the state, somewhat as actual possession 
in private law ripens into legal ownership through prescription. On 
account of the manifest advantages which flow from the exercise of power 
resting on strict legal riglu rather than upon mere [physical force, the 
new sovereign sometimes has his Jc facto claim converted into a legal 
right by election or ratification. Such an act on the part of the new 
sovereign by thus establishing a legal basis for his power strengthens 
his moral claim to the obedience of the people and diminishes the 
danger of conspiracies and rebellions on the part of the adherents of 
the displaced sovereign. There is, as Bryce well observed, a natural 
and instinctive opposition to submission to power which rests only on 
force.®” 

Externd Sovereignty^Strictly speaking sovereignty is an 
internal power ; that is, power over all persons and things, subject to 
such exceptions as the state may admit, within its own territorial limits. 
Many writers, however, especially those on international law, distinguish 
between internal sovereignty and external sovereignly. Sovereignly, 


“ Studies in History and furisprudcncc ” v(jI. II, p. 51^. Austin (“ lurispru- 
dcnce,” Icct. VI) refused to recognize the distinction hclwccn de inre 
and de facto sovereignty, because, as he said, the adjectives lawful " and un¬ 
lawful” cannot I'c applied to the term ” sovereignly1'he only law, he said 
by which a person or body of pcrs<ins c.in be so\ereign is its own law, its own 
command or will, and hence to sav that .1 person or body is the dc wrv sovereiLUi 
is tantamount to saying that it is legal because it declares itself so to lie. Accord¬ 
ing to Austin’s view governments may be de facto or de jure, ''nr the latter terms 
are inapplicable to sovereignty. Compare Mcrriam, ” History of Sovereignty since 
'Rousseau,” p. 147. . . .. i 



156 


SOVEREIGNTY 


they say, has two “ faces ” : the power to command all persons within, 
the interior of the country and the power to represent die state in its 
relations with other states, including the [lower to declare war and 
make peace;*^ The distinction hardly appears to be a sound one; at 
least it is inexact to describe the latter as “ external ” sovereignty, since 
it leaves the implication that a state is sovereign in respect to certain 
mutters outside its own territorial boundaries, which is of course 
contrary to the fact. Some writers employ the term “external” 
sovereignty to mean nothing more than the freedom of the state from 
subjection to or control by a foreign state ; that is, the supremacy of 
the state as against all foreign wills, whether of persons or states. In 
short, internal sovereignty is sovereignty viewed on its positive side, 
while the term external sovereignty has reference to its negative aspect 
or manifestation. 

Used in that sense the idea is utiobjectionable, but the term 
“ itulepetideiice ” would be preferable, since that is what is really 
meant rather than sovereignty. Manifestly, if the state is sovereign itt 
internal matters it must necessarily be sovereign “ externally,” that is. 
it must be independent. It is submitted that the term sovereignty is 
one of political science and constitutional law and connotes a relation 
iK'tween a superior and an inferior—^l>elween the state and its inhabit¬ 
ants, and is not a proper term of international law since it is inappli- 
cabU' as a term descriptive of the relations between independent stales. 
The notion of “external” sovereignly is therefore not only inexact 
but also dangerous, and should be expunged from the literature of 
both international law and political science;'- 

III. CaiARACTKRISTlCS OF SoVF.KI-K.N'lV 

Permanence, Exclusiveness, Unity, All-Comprehensiveness.— 

The distinctive attributes or characteristics of sovereignly are perma¬ 
nence, exclusiveness, all-comprehensiveness, unity, inalienability, impres- 

“Droit a)nst.," p. I ; Dugiiit, op. cit., \f»l. I, p. ll.S; ('arre dc 
Maibcrg, op. cit., vol. T, p. 8i); and LcFiir, “ L’rtai fi*dcT:il “ pp. 444 ff., who • 
remarks that ‘‘the expressiun external sovereignty is only an abbreviated expres- 
sicin for designating the ic^tality of rights by which internal sovereignty manifest'* 
Itself ris t) its foreign states” (p. 4ftS). 

•**“1 have cited in .-inter. Pol. Sci. Rcrietv, XIX (l‘>2^), p. 2, a large number 
of recent writers who appear to be of this opinion. 
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criptibility, indivisibility, and absoluteness or illimitability. By the 
cjuality of permanence or perpetuity {En/igl^eit, as the Germans call it), 
we mean that quality in virtue of which the sovereignty of the stale 
continues without interruption so long as the state itself exists. It does 
not cease with the death or temix)rary dispossession of a particular 
bearer, or the reorganization of the state, but shifts immediately to a 
new bearer, as the center of gravity shifts from one part of a physical 
body to another when it undergoes external change.'*’’* By excliisiaeness 
we mean that quality in virtue of which there can be but one supreme 
pf)wer in the slate, legally entitled to the obedience of the inhabitants. 
To lif)l<I otherwise would be to deny the principle of the unity of the 
slate and to admit the possibility of an imperium in imperio:'^ By all' 
comprehensiveness is meant the universality of sovereignty within the 
territorial limits of the state ; that is, sovereign power extends over all 
persons, assrxriations, and things within such territorial limits except 
those over which the state has voluntarily consented to waive the exer¬ 
cise of its jurisdiction. 

Inalienability.— -By the quality of UialiemhilUy we mean that 
attribute of the state by virtue of which it catinol cede away any of its 
essential elements without self-destruction. Sovereignly can no more 
be alienated, said Lieher, than a tree can alienate its right to sprout, 
or a man can transfer his life or personality to another without self- 
dcstriiclifin.'*’ Rousseau held the same view, though he admitted that 
power could be transferred.’'*'* Sovereignly is inalienable because it is 
the very essence of the personality of the stale and its alienation would 
entail the disappearance of that personality. Sovereignly is the supreme 
power of the stale, it is the vital element of its being, and to alienate it 
would be tantamount to committing suicide.'*’ A few writers, however, 
adopt the contrary view. Professor Ritchie, for example, declares that 
the doctrine of inalienability is Ixdied by the facts of history.'*'* Of course 

"•*C<imparc V'uii Mohl, “ l^llcykIclp.•idic tier Siji.its\vissi*iiM-!i;iftcn,” see. I^> ; 
Jellinck, “Stajitcnvcrliinclungcn/* p. 35. The idea af permanence is expressed h\ 
the old French proverb, “ Lc roi cst inort; vive Ic roi.” 

•*^Vo!i Mohl, op. cit., pp. 118-119. Of. also Burgess, op. cit., vol. I, p. 52. 

Political F.ihics,” vol. I, p. 219; cf. Diiguit "I)roit constilutionncl,” p. 131. 
The doctrine of inalicnabilitv of sovereignty was asserted in the French constitu¬ 
tions of 1791 (Til. Ill, sec. 1), 1793 (Decl. 25), and 1S48 (ch. 1. sec. 1). 

'*** “Contrat social,” bk. II, ch. 1. 

Compare Duguit, ” Souverainet6 et libcrtn,” p. 82. 

***Scc his note in Bluntschli*s “Theory of the Stale,” p. 496. 
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it is not meant that where a state parts with a portion of its territory 
it retains its sovereignty over the territory alienated. History 
abounds in examples of territorial cessions involving the alienation 
of the sovereignty of the state over the territory ceded ; but that is 
a different thing from saying that the state may cede away its 
sovereignty independently of n territorial cession and still remain a 
state; that is, part with a constituent element. Nor does the principle 
of inalienability mean that the person or persr^ns in whom the sover¬ 
eignty for the time reposes may not abdicate. The British Parliament, 
for example, might dissolve itself without making any provision of 
calling another Parliament; so the C/ar of Russia could have volun¬ 
tarily relinquished his rights of sovereignty in favor of a Duma ; but 
there would not be in either case an alienation of soviTcignty by the 
state but only a transfer from one bearer to another. 

The question whether sovereignty can be alienated was much 
discussed by the jurists and political writers of the sixteenth and 
seventeenth centuries. Tlie protagonists of royal supremacy admitted 
that the people may have originally been sovereign, but if they were, 
they had lost their sovereignty by alienation to the king and it was 
therefore irrecoverable. This view was maintained, among others, by 
Suarez, Grotius. Wolff, and Hoblies. The monarchomach writers, 
however, affirming that the people were originally sovereign, asserted 
that they had not only never surrendered their sovereignty to any ruler 
whether emperor, king, or pope, but that they could not do so Ixrcause 
sovereignty is by its nature inalienable.^** Whatever may have been the 
merits of the controversy, it is now generally taught by jurists that 
sovereignty is inalienable. 

Inq^retcriptibiKly of Sovereignty.^ —In the controversy re¬ 
ferred to above the cpiestion was also discussed whether sovereignty 
could be lost by prescription, that is, in consequence of non-assertion or 
non-exercise through a long period of time, somewhat as title to land 
may he lost by prescription at private law. On the one side, it was con¬ 
tended that if the people were ever originally sovereign they lost their 
sovereignty, either by alienation, as stated alx)ve, or through prescrip¬ 
tion. Thus in France, it was argued that kings had by means of long 

^ See the summary in Rsmein, op. cit., p. 343; and Diiguit, op. cit., vol. T, 
p. 31. 
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possession and exercise acquired by prescription a virtual property ri^i;ht 
in sovereignty. On the other side, it was maintained that the doctrine 
of prescription was a principle exclusively of private law which did not 
run against the rights of the people and could not therefore be invoked 
in support of an argument that the peojde had lost their sovereignty 
through the operation of such a principle. 'Fliis view is that now 
generally held by the jurists. 

IV. The Inimvisiuiliiy oi* Soverkionty 

Only One Sovereign in the State.— Another characteristic of 
sovereignty which rec]uires more detailed consideration is the quality 
of unity. Being the highest will (or jx)wer) in the slate, it cannot Ixi 
divided without prcxhicing several wills, which is, of course, incon¬ 
sistent with the notion of sovereignty. As Jellinek remarked, the 
notion of. “a divided, fragmented, diminished, limited, relative sover¬ 
eignty” is a contnuiktio in Were the theory of certain 

“pluralists” who would split sovereignty into fragments and distribute 
it between the state and other associations or groups, put into effect it 
would ultimately lead, in all probability, to the disintegration of the 
state. The existence of several supreme wills, each equally capable of 
issuing commands and exacting obedience, would olwioiisly result in 
conflicts and an ultimate paralysis of the stale. If the several supposed 
wills were coiirdinate, obviously neither could he sovereign ; if one were 
superior and the other subordinate, manifestly the former would he 
sovereign and the latter subject, and what would appear to be a division 
of sovereignty would in fact no division. By no one was this truth 
more forcibly set forth than by the American Matesman John C, 
Calhoun, in his “ Discfiiisition on Government," written in 1851. 
“ Sovereignly,” he declared, “ is an entire thing; to divide it is to 
destroy it. It is the supreme power in a state, and we might just as 
wll speak of half a stpiare or half a iriangli* as of half a sovereignly.”*' 

^Rccht clcs mcKlcTncn Stantes'* (French cil), veil. II, p. 15. To the same 
effect sec also Lahand, "Staatsrccht clcs dcutschcn Rcichcs” (French cd.), vol. I, 
p. 110; and Carre dc Malberg, op. df., vol. I, p. 139. Trcitschkc (“Politics,” 
vol. I, p. 136) sarcastically remarks that **a state where sovereignty is divided 
would be impossible; only political dilettantes like Cicero would dally with such 
edcctic fooleries.” “ Works,” vol. 1, p. 146. 
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Theory of Divided Sovereigiity.F— Rut this view is by no means 
universally accepted by publicists and political writers to-day. The 
existence of a large number of petty states on the continent of Europe 
during the sixteenth and seventeenth centuries, which were practically, 
though not theoretically, independent, contributed to the spread of the 
popular belief in the distinction between part-sovereign and fully 
sovereign slates—distinction which rests in fact on the notion of a 
divided sovereignty. In more recent times the formation of so-called 
composite slates : confederations, real unions, and federal slates, and 
the establishment of such relationships as are involved in the creation 
of protectorates, have powerfully strengthened the divisibility theory4' 

The question of a dual sovereignty first became a controversy of 
practical politics in the United Slates of America towaril the middle 
of the nineteenth century. Under the Articles of Confederatiem each 
member of the union exjiressly retained its own sovereignty, so that 
the possibility of misunderstanding was avoided. Bur tbe constitution 
of the federal union of 17S9 was silent on this all-important subject, 
hence the questions were left open as to whether sovereignty remained 
in the individual states where it had formerly rested, whether it was 
in the united state created by their joint agency, or whether it was 
divided between the individual states on the one hand and the union 
on the other. This casits owhstts was doubtless the result of a com- 
preanise between the conflicting forces of particularism and nation¬ 
alism in the convention which framed the constitution.'*’* 

The theory of a dual sovereignty under the American federal 
system was generally held by |niblicists in America at the lime of the 

■*-Recent |NiIitical ilevelopiiicnls in variciiis parts of the world have given rise 
to situations which in the opinion of some writers furnish instances of .imbiguous 
sovereignty. An example was formerly found in Nfancluirin, which is politically 
a part of ('hina, though from PXMl to 15X)5 it was administered by Russia in 
accordance with treaties. Likewise liosnia and Ilerzegiwina were from 1878 to 
IQfKW under the administration of .Austria-Hungary, though under the nominal 
sovereignly of ilic Turkish Empire. There is also the peculiar situation described 
as condoniinium, where two states exercise sovereignly conjoiniiy over the same 
territory. 

^*For the view that the founders of the republic dclihcratcly evaded the rcs- 
ponsihilitv of £iir:i:iilating their will cm this important question rather than insist 
upon an answer that pr^ably would have resulted in the rejection of the consti¬ 
tution, see an article by A. W. Small, entitled “The Beginnings of American' 
Nationality," in the Forum for June, 1{^5. For a contrary view, see Willoughby,. 
“Nature of the State,” p. 271. • 
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adoption of the constitution, it was enunciated in the “Federalist*'** by 
Hamilton and Madison, and was adopted at an early dale by the 
Supreme Court,*^ which held that the United States is sovereign as to 
the powers which have heen conferred upon the national government, 
and that the states are sovereign as to those which were reserved to 
them, and this view is still maintained by the court. It received the 
approval of such eminent constitutional lawyers as judges Cooley*** and 
Stor/*‘^ and political writers like Dc Tocqucvillc, Wheaton, Hnllcck, 
Hurd, iMiss, and many others.*** “There is no question,” says Hurd, 
“that the statesmen of all sections who made the constitution of the 
United States understocKl that political sovereignty was capable of 
division according to its stibject and powers.”*** Their view was that 
the sovereignty is divided between what they called the “ nation ’’ on 
the one hand and the states on the other ; that is, each is sovereign 
within the sphere marked our f<jr it by the constitution of the union. 
Tliis theory f>f a dual sovereignty was vigorously combated by Calhoun, 
who, as already stated, enunciated the doctrine that sovereignty was 
a unit, incapable of division, and that it existed unimpaired and in 
its entirety in the <bparate states composing the union. The ipiestion, 
so far as the Unitecl States was concerned, was finally settled by the 
armed conflict of 1861-1X65, but there is still a difference of ojnnion 


*^.Scc Nos. ^2 and The s«ivcrcignty, said Madison, is divided between the 
5 t.itcs on the one hand .md the union on the other, so that “ the whole sovereignty 
consists of a niinil>er of partial sovereignties.” 

Chisholm v. Georgia (17*^2), 2 Dallas 4j55. In this case the Supreme Court 
declared that “llic United States arc sovereign as to .ill the powers of government 
actually siirrenderet! !iy the siatc.s, while each si.uc in the union is sovereign as to 
all powers reserved.” Sec also Ware v. Hylton, 3 Dallas 232 : and the IJcvn^c 
eases, 5 How. St 4, S3S. 

Constitutional I .imit.itions,” p. 4. 

“Oommenlaries," secs. 207-2(18. 

^'*For further discussion of this subject, sec Merriain, “.American Politic.iI 
Theories,” ch. 7, also his “History <»f the Theories of Sovereignty since Rous.sciiii,” 
pp. IM IT.; Willoughby, “American Constitutional System,” eh. 2; .Mcl-aiighlin, 
AmrriciW Historical Review, April 19(K1. Mr. A. T-. I-owell asserts emphatic.dly 
that “there can exist within the same territory iwf) sovereigns issuing commands 
to the same subjects touching different matters.” “Essays on fJovenimenr,” p. 219. 
I-ord Bryce maintained that legal sovereignty could be “dividnl between coordinate 
authorities.” “Studies in History and Jurisprudence,” vol. If, p. SOK. 

■#»*« Theory of the National Existence,” p. 295. For a somewh.'it detailed con¬ 
sideration of tlic question of the divisibility of sovereignty, sec Bliss, “On Savr 
ercignty,” chs. 7-8. 
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among able writers as to whether the power which is left to the states 
is sovereignty or mere local autonomy.^ 

Views of Foreign Writers^— Among foreign publicists we 
find the s;ime diversity of opinion regarding the divisibility of sover¬ 
eignty. The English historian Freeman asserted that “the complete 
division of sovereignty we may look upon as essential to the absolute 
perfection of the federal ideal.”*** The French scholars De Tocqueville, 
Esmein, Duguit, LeFur and others appear to hold substantially the 
same view f “ and many CJernum publicists support the theory so far 
as it relates to sovereignty in federal slates. The “ father ” of the 
divisibility doctrine in CJermany was the noted scholar Waitz, and 
among his followers may lx* mentioned the names of Von Mohl, 
Bluntschli, Brie, Westerkamp, Bornhak, Schulze, Riittiman, and 
others.'**'* After the founding of the empire, however, and the triumph 
of nationalism (jver particularism, the theory of a divided sovereignty 
found less favor among the Cierman jurists and philosophers, and the 
unity theory came to have more advocates than formerly;'** According 
to the latter view, sovereignty in the German limpire (1871-1919) 
rcjiosed in the totality of the (kTman states regarded as a single 
personality instead of being divided between the empire, on the one 
hand, and the states composing it, on the other. When the latter 
became memIxTS «>f the empire, they gave up their sovereignty. 


I*® The late President Wilson attributed to the individual members of the 
American union the character of real states, although “their sphere is limited hy 
the presiding sovereign powers of a state superordinaied to them.*’ “An Old 
Master and Other Essays,” p. 94. The constitution of Mexico (Art. 40) expressly 
declares the individual states to be ** sovereign ” in all that concerns their internal 
affairs, and that of Switzerland (Art. 3) declares that the cantons are “ sovereign ” 
in so far as their sovereignty is not limited by the federal constitution. 

“History of Federal Government,” p. 4, sec also p. IS. 

Esmein, “ Oroit constitutional,” 4th ed., p. 7; Duguit, “ Droit cimstitii- 
rionnel,” r. T, p. 119. 

For discussions of this question see especially Erie, Der Rundesstaat,” m. 
10; and I.eFiir, " L*6tat f<V16ral ct cotifodcration d’etats.” p. 4^SS, who maintains 
that the member states of federal unions “participate” in the formation of a 
siwereign will (p. t>73). Borcl soiiv. ct I’^tat f«*d(^raiif.** p. 172) maintains 

a similar thesis. Sec also Mcrriam, op. cit., pp. 204 ff. and Carre de Malberg, 
op. cit., vol. 11, pp. 82 ff. 

^ Among the German advocates of tlie unity theory may be mentioned Gareit^ 
Haenci, Lalund, Zorn, Georg Meyer, Martitz, and Jellinek. 
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receiving in exchange, as Bismarck expressed it, a share in the joint 
sovereignty of the empire.*® 

Dhrisioii of Govenunental Power*— -While the better opinion 
is in favor of the theory that sovereignty is a unit and therefore in¬ 
capable of division, there is no reascjn why the expression of the powers 
of sovereignly, its emanations, or manifestaiums, cannot be divided 
and expressed through various mouthpieces and carried out through 
a variety of organs. Thus^said Rousseau, pander may be divided, 
though will never can be. It is a unit atwl indivisible. 'rhf>se who 
maintain the divisibility theory, as Rousseau pointed out, really confuse 
sovereignty with its emanations.** 'I'he same idea was expressed by 
Calhoun, who said with evident truth : “There is no dilTiciilry in 
understanding how powers appertaining to sovereignty may be divided 
and the exercise of one portion be delegated to one set of agents and 
another jioriion to another, or hfiw sovereignty may he vested in one 
man, in a few, or in many. But how sovereignty itself, the supreme 
power, can be divided ... it is impossible to conceive.*^ 

Howard, “The German Empire,” pp. 20, 116. Seydcl, like Calhoun in 
American, maintained that the individual states of the empire were sovereign, that 
they were real states, and that the empire itself was no slate. See his ” Kommentar 
7ur Verfassungsurkunde,” 2d ed., pp. 6-11. 

®®”Le contrat social,” hk. II. ch. 2. The French cnnstiiuiions of I7*>1 and 
17^13 Ixuli aflirmed the principle of the indivisil)ility of sovereignty. Duguit (op. 
cit., I, p. 119), referring to the ”dogma” of the iiidivisibility of sovereignty, asserts 
that it is incompatible with the principle of the separation of powers. It is diflicult 
to see wherein lies the incompatibilitv since the separation of powers involves no 
division of sovereignty, but only a division of governmental power among different 
organs. See in this amncction, lelHnek, op. cit., (French ed.) pp. HSIT. 

Works, vol. I, p. •116. Compare also Willoughby (“The American Omsiilii- 
tional System,” pp. 4-5) : “That there cannot he in the same being two wills, each 
supreme, is obvious. But though the sovereign will of the state may not be 
divided, it f^av lliid expressinn through several legislative mouth pieces, and the 
execution of the commands may be dclcgaic«l to a variety of governmental organs.” 
Compare also CJcorge Ticknor Curtis, who says (“History of the Constitutinii,” 
vol. II, pp. 3'7.37 : “It is manifest that there cannot be two supreme pciwn . in 

the same co'^miinity if Iwih are to operate on the same objects. But there is 
nothing in the nature of political sovereignty to prevent its powers from being 
distributed among different agents for different purposes.” For similar views see 
Hurd, “Theory of Our National Evistcnce,” p. 121 ; Gareis, “Allgcmeines 
Staatsrecht,” p. 31 ; Funck-Brentano (“La politique,” p. 68), and Carre dc 
Malbcrg (op. dt., vol. II, p. 82), who maintain that though sovereignty cannot lie 
divided, its functions may be and its authority may be delegated, the forms of 
delegation being as infinite as the passions and human wills. 
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Applying this principle to the so-called federal state, we find chat 
the sovereign will expresses itself on certain subjects through the 
medium of a central government, and on certain other subjects through 
the organs of ilie individual political units composing the federation, 
but there is no partiiicjii of sovereignty. There is a division by the 
sovereign itself of governmental powers and a distribution of them 
among two sets of organs, but no division of the supreme will itself. 
To s;iy that the component members of a federal union are partly 
sovereign, or sovereign within their particular spheres, is an abuse <if 
the term sovereignty.*’ juristically it is just as logical to say that a 
municipal corporation or a religious society is sovereign within the 
sphere assigned to it by the law. As Jellinek observed, the tiu'ory 
of rlivided sovereignly in a federal state rests upon a confusion of 
‘■overeigniy with political power. What is divided, he said, is neither 
sovereignly nor state power but rather the objects upon which iheir 
activity is exercised.’’^ 

“There is no middle ground,*' says an able writer, speaking of 
the nature of sovereignty in the American federal system; “sover¬ 
eignty is indivisible, and either the central power is sovereign and 
'.he inilividiial jiiembers not, or vice versa,**''*^ That power and that 
|K)wer alone is sovereign in a federal union which can in the last 
analysis iletermine the ccjinpetence of the central government and 
those of the ccjinpcjiient stales, and which can reilistribute these powers 
iK'tween them in such a way as ii> enlarge or curtail the sjAere of 
cither. 'That p<jwer is not in the central government nor in the 
slates ; it is over and above 1 m ah, and wherever it is, there is the 
sovereign. 

The task of “ running the sovereign to cover," especially in the 
“ composite *' states of to-day, is not always easy, and when discovered 
it is not always recognized. It^.is extremely difiicult to place one's, 
fingt^ tin the exact spot where it re^xises. The constitutional lawyer, 
and the hiyinan do not always travcTtlie same path in the search for 
it, and they do not always find it in the same place. IJut it is always 
present somewhere : and if in the search we push our inquiry until 
we find that person, assembly, or group which has the power to say 

•■’*** Op. t'it„ vol. II, p. 1f)7. In the s;imc sense Cam* ilc Malberg. op, cit., vol. I, 
p. 141. Willoughby, “The Nature of the State,” p. 244. 
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the last word in all matters of authority, we shall find ourselves in the 
presence of the sovereign. 

V. Austin s Theory of Sovereic.'nty 

Definition of Law and Sovereignty^— A conception o£ sover¬ 
eignty which has been the subject of wide discussion and which has 
exerted an important influence u^xm the legal thought of the last half 
century is that enunciated by the analytical school of jurists of which 
John Austin was the most conspicuous representative. Austin’s views 
were based largely on the teachings of Hobbes and Tlentham, and were 
first made public in his “ lectures on Jurisprudence,” published in 
1S.)2. His theory was conditioned mainly upon his view of the nature 
of law, which he defined in a general way as a “ command given by a 
superior to an iiiferior.” “ If a determinate human superior,” he 
declared, ” not in a habit of obedience to a like superior receive 
hal'.itual obedience from the bulk of a given society, that determinate 
superior is sovereign in that senriety, and the society (including the 
siirerior) is a society political and independent.” “ Furtherm(»re,” he 
continued, “every jiositive law, or every law simple and strictly .so- 
called, is set, directly or circuitously, by a sovereign person or hoily to 
a member or members of the independent ])f)liiical society wherein 
that person or Innly is sovereign or siipn*me.” 

The lest f»f sovereignty, then, according to Austin, is habitual 
obedience to a su|H*rior who owes no obedicMice to a like superii>r—not 
obedience by all the inhabitants, but by the “bulk” of the members 
of the community, 'rhis superior cannot l;e the general will, as 
Rousseau taught, nor the pe(»ple in the mass, nor the eh-ctorate, nor 
some abstraction like public opinion, moral sentiment, the common 
reascjn, the will of God, and the like ; but it must be some “ deter¬ 
minate” person <»r authority which is itself subject to no legal 
restraints. 

Criticism of the Austinian Theory.— Austin’s lIuM^ry that sov¬ 
ereignty must reside in a determinate body has tound many critics 
among liisff)rical jurists—^Maine, Clark, Sidgwick, and others. In the 
first place, the theory is crilici/ed on die ground th.it it is incf)nsislent 
with the present-day idea of popular sovereignly—is in fact the com- 
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plete antithesis of Rousseau’s doctrine that sovereignty is the general 
will, a doctrine which lies at the basis of the modern democratic state. 
Again, it ignores the power of public opinion, and takes no account 
of what we have described as poliucal sovereignty. Thus, says Sir 
Henry Maine, it is a historic fact that sovereignty has repeatedly been 
for a time in the hands of a number of |x;rsons not determinate, and, 
he adds, “it is asserted by some writers that this is true of the 
abiding place of sovereignty in the republic of the United States.”*^ 
Furthermore, Austin's notion of law as a “command” emanating 
from a “determinate” suiK*rior—a conception which lies at the basis 
of his theory of sovereignty -has been criticized by the historical jurists 
on the ground that it ignores the great body of customary law which 
has grown up through usage and interpretation, and which never had 
its source in the will r>f a determinate superior ; that it errs in treating 
all law as being merely “ command ” ; and that it exaggerates the 
single element of force to the neglect of obvious historical faas with 
which Austin could not have been unacquainted.®^ 

Another objection sometimes urged against the Austinian theory 
is the absolutism which it attributes to sovereignty. Like Hobbes, 
Austin held that the fountain and source of law could not be limited 
by any higher law, and hence sovereignly involved legal despotism. 
There cannot, he s;iid, be a hierarchy of supremacies nor a coordination 
of creators nor a series of sovereigns ascending to infinity. He frankly 
admitted that there is no escape from the conclusion that sovereignty 
is legally unrcstrainable, and hence the sovereign is, legally speaking, 
a despot, however benevolent he may be in fact. But he pointed t)ut, 


Compare Dewey, ** Austin's Theory of Sovereignty,” Political Science 
Quarterly, vol. IX; Maine, ” Early History of Institutions,” lect. XIII. But 
apparently Austin was thinking only of legal sovereignty, which must from the 
nature of the case he located in a determinate authority, and not of political 
sovereignty, which may abide in an indeterminate number of persons. 

Sec as to this Maine, "Early History of Institutions,” p. 352 ; Clark, 
“Practical Jurispriidencc: a Commentary on Austin," pp. 166 ff., Sidgwick, 
"Elements of Politics,” Apixrndix A ; Markby, "Elements of Law" p. 2*1; Lowell, 
"Essays on (hiverninent,” ch. 5 (chapter on "Sovereignty") ; Wilson, “An Old 
Master and Other Essays,” ch. 5 ; Ritchie, in the Annals of the American Academy 
of Political and Social Science, vol. I, p. 3^7; T. H. Green, " Political Obligation,** 
pp. 9.1-120; Lightwood, “Nature of Positive Law,” ch. 13; Mcrriam, "Histo^ 
of Sovereignty," pp. 145ff., and Willoughby, “Fundamental Concepts of Public 
Law,” pp. 116 ff. and 129 ff. 
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what is obviously true, that it does not follow that because the sove< 
rei^n is unlimited in its powers the government through which it 
expresses itself is necessarily subject to no restriction. 

Austin s chief error consisted in unduly emphasizing the purely 
legal aspects, of sovereignty, and in ignoring the forces and influences 
which lie oac'k of the formal law—^a very natural mistake for a lawyer 
ro make. It may also be said that his theory is probably inapplicable 
to all states of society, such, for example, as those which Maine des¬ 
cribed in his work on the “ l^rly History of Institutions But as a 
conception of the strict legal nature of sovereignty, Austin’s theory is, 
on the whole, clear and logical, and much of the criticism directed 
against it has been founded on misapprehension and misconception."*' 

•*-Sec especially cli. 13. 

"-‘For a good discussion and criticism of Austin's theory see Jethro Brown, 
“The Austinian Theory ol Law'* (1906), especially chs. 3 and 5. Sec also 
Korchard, in the Yale Law lournal, vul. XXXVl (1927), pp. 4 If., and the authors 
there cited. Austin's views are accepted by most English jurists and by many in 
(Germany. Sec the list in Borchard, loc. at., p. 31. In the United States they 
nre accepted in the main by Willoughby. 
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CHAPTER IX 

SOVEREIGNTY— 

VL The Theory of Limited Sovereignty 

Noil-Legal Limitationa^ —>The traditional and still generally 
accepted theory of sovereignty is that it is legally unlimited and un- 
limitablc. Being the supreme power in the slate, there cannot, legally 
speaking, be any authority above it, and to speak of it as being limited 
by some higher power is a contradiction of terms. 

While from the very nature of the case sovereignly cannot be 
subject to legal restrictions and still remain sovereignty, many writers 
recognize the existence of certain moral limitations on the power of 
the sovereign, arising from the natural and inherent rights of man- 
rights which, according to the views of some authorities, exist indepen¬ 
dently of the stale and cannot therefore be restricted or limited by it.' 
“Although,” said Lord Bryce, “some of those who have written on 
sovereignty described the sovereign as being subject to no restraint 
whatever, his sole will being absolutely dominant over all his subjects, 
there has never really existed in the world any person or even any 
body of persons enjoying this utterly uncontrolled power, with no 
external force to fear and nothing to regard except the gratification 
of mere volition.”^ Rluntschli declared that “there is no such thing 
on earth as absolute indejTencIence. . . . Even the slate as a whole is 
not almighty, for it is limited externally by the rights of other states 

' “The vast mass of influences,” savs Maine, •‘which, for short, we mav call 
moral, perpenially shapes, limits, or forbids the actual direction of the forces of 
society by the sovereign” “Earlv History of Institutions,” p. 359. Giddings 
(“Descriptive and Historical Stjciology.” KOI), p. IV)^ remarks that the theor^l 
of unlimited sovereignty is “demonstrably inadecpi.ite and even inaccurate.” He 
adds: “ There has never yet existed in anv human society any power that could, 
and continuously under all circumstances did, compel the obedience of all indivi- 
dual rnemlxrrs of that society.” Compare alsci Laski (“The Problem of 
Sovereignty,” p. 270), who say.s it is absurd to contend that the state is able to 
secure obedience to all its acts; and Figgis (“Churches in the Modern State,” 
p. 86), who pronounces the theory of the unlimited state to he the theory of a 
* despot niling over slaves.” 

Studies in History and Turispnidcnce,” vol. 11, p. 523. 

16S 
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.and internally by its own nature and by the rights of its individual 
members.”® 

Some writers maintain that the sovereignty of the state is limited 
by the prescriptions of the divine law, or by the power of some super¬ 
human authority. The Russian publicist Martens, for example, in his 
definition of sovereignty recognized in God a “ legal superior ” over a 
state otherwise “ entirely sovereign.”^ So Bluntschli asserted that 
nations arc “ responsible to the eternal judgments of God ” as well as 
to “ the facts of history.” “ There is above the sovereign^” said the 
German writer Schulze, “ a higher moral and natural order, the eternal 
principle of the moral law.” The doctrine that the state is absolutely 
supreme and incapable of doing wrong is, he said, fallacious and 
dangerous.® Other alleged limitations on sovereignty are those arising 
from^he law^f nature, ® the principles of morality, the teasings of 
r eligion, the principles of abstracrjustice , immemori al c ustom, long- 
establishe d traditioi^ etc. To these may be added the limitations 
imposed by the rules of iiuernatitWal law, the particular restrictions 
imposed by conventions between^tates, and limitations imposed by 
stares themselves by their fundanrental law, such, for example, as the 
method of procedure for altering their constitutions and provisions 
declared to be unamendablc.^ 


•* “ AIlKCiiK'inc Si.'KitsIchrc,** bk. VTT, ch. 1. 

* “ For a .state to he entirely sovereign,” said Martens, " it must govern itself 
and acknowledge no legislative superior power but Cod ; ” quoted I^y !.<*wi.s, 
“Use and Abuse of Political Terms,” p. 41. 

■*“ Deutsches Staatsrecth,” vol. T, sec. 16. Sec also Von Mohl (“ Encvklnpadie 
der Staatswisscn-schaftcn,” p. 117), who did nr)t accept as a literal truth the 
Biblical dextrine of obedience to Cod rather than man, though he attached great 
significance to the idea. 

* Speaking of the universal binding force of the law of nature, Blackstone 
said, “No human laws are of any validity if contrary to this, and such of them 
as are valid derive all their force and all their authority, mediately or imme¬ 
diately, from this original.” “Commentaries,” ed. by Chase, pp. 5^. Bodin, 
Grotius, and nearly all the classical writers on international law affirmed that 
sovereignty was limited by the law of nature and the divine law. 

^On the subject of limitations on sovereignty see Bryce, off. at., vol. IT, pp. 
510ff.; Bentham, "Fragment on Government,” chs. .34-^, “Works,” vol. T, pp. 
289-291 ; Ritchie, Annals of the American Academy of Political and Social 
Science, vol. T, p. ; T-aveleye, “T-e gouvernement dans la democratic,” vol. T, 
bk. I, ch. 6; Woolsey, “Political Science,” vol. I, p. 20.^; P. Constant, “Politique 
constitutionnelle,” vol. I, ch. 1 ; Sidgwick, “ Elements of Politics,” p. 623; Lowell, 
“ Essays on Government,” ch. 5; Dicey, " Law of the Constitution,” pp. 70-74; 
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Sense in which Sovereignty is Limited^ —It must, of course, be 
admitted that in a certain sense the exercise of sovereignty is subject 
to restrictions. The most desivjtic monarch respects the opinions of 
his subjects on certain questions and often bows to their wishes. 
Probably no sovereign, whether monarch or assembly, even existed 
who assumed and exercised the right to change any law, custom, or 
institution at his pleasure without regard to the opinions of the mass 
of the po|)ulation. All sovereignty, in short, must be conditioned 
upon the |x)ssibility of olx?dicnce or acquiescence of those over whom 
it is exercised.'' The sultan of Turkey, for example, absolute as he 
was, would hardly have dared to interfere with the religion of his 
stihjects; the Hritish Parliament, with power legally unlimited, would 
hesitate to tax the colonies, or to pass a decennial act. or to establish 
the Episcopal ('hurch in Scotland; it is doubtful if any Roman em¬ 
peror would have dared to subvert the national religion of Rome ; 
I^Htis XIV, who is credited with having boasted that he w.is the state, 
would never have Ihtii able to f(»rce Protestantism on his subjects. 

An examination (»f these limitations, however, will show that 
legally they are not restrictions on sovereignty at all. The law of 
nature, the principles of morality, the laws of (]o(l, the dictates of 
humanity and reason, the fear of [uiblic opinion, and other alleged 
restrictions on sovereignty have no legal elTecl, except in so far as the 
stale chooses to recogni/e them and give them force and validity. 
They are not such limitations as the courts will ordinarily enforce in 
the decision of legal controversies. Thus, if the British Parliament, 
which is the legal sovereign in the British Empire, should pass an act 
opposed to the principles of morality or contrary to the rules of 
international law, however repugnant the statute might he to the 
m<»ral sense of the people or their ideas of justice and grK)d faith, it 
\yould not be legally invalid. The courts would prc'sumc that 
Parliament did not intend to violate the rules of moralitv or the 

DuKiiit, ** M.miiel clr ilroii oinstiiuiinniid.” pp. Willniigliby. “Funda- 

nicnf.il Concepts," pp, 76 ff.; Carri* dc Malbcrg, op. at., vol. II, pp. 228 fF., and 
Jellinck, ‘'Rcclit dcs mndrrncn Staates" (French translation), vol. 11, pp. 126(1. 

''Fryce, in the chapter on "Government by Public Opinion" in his 
American Commiwwcalth,” ol>servcd that '* Rovernments have always rested 
and must rest, if not on the affection, then on the reverence or awe, if not on 
the active approval, then on the silent acquiescence, of the numerical majority.”’ 
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principles of international law, and they would not listen to an ari*u- 
jnent which rested on the assumption that Parliament had exceeded 
its authority.** If in any case the limitations of the divine law or the 
law of nature are recognized, the state in the last analysis must he 
the interpreter therecjf, so th.it in fact ilie restriction is nothing but a 
self'limitatiosx. In (jther wcjrds, the principles of morality, of justice, 
of religion, etc., so far as they constitute limitations on the sovereign, 
are simply what the state decides them to be, for there can lx* no 
other legal conscience than that of the state. 

The same may In* said of the limitations set by the st.ite upon 
the manner in which its powers shall he exercised, such, for examjde, 
as the method of ftrocedtirv' which it m.ty have* prescribed for making 
changes in its own constitutional firgani/tUion. Such rules of procedure 
cannot be considered as legal restrictions upon the sovereignty of the 
state, and it is a matter of common knowledge that such provisions 
have in the past been time and again sm aside for other methods. 

'rhe inevitable conclusion, therefore, to which we are led, is that 
all attempts t o pl ace legal restrictions sovereignly are futile, and 
useless. Whoever or whatever can impose limitations on it is itself 
the sovereign, and lUJi until we reficli that power which is legally 
unlimited cicj we come into the presence of the sovereign. Supreme 
|Tower limited by positive law, said Austin, is a flat contradiction in 
lerrns.^'* 

Critidsm of the Doctrine of Unlimited Sovereignty^—^Thc 

doctrine of unlimited sovereignty is sometimes criliciz**d on the ground 
that it leads to the legal des))otism of the state. Hut gr.uiting aryiiicthlo 
that sovereignty may be limited in the interest of liber ty or jhe rights^ 
f^f the people, we are no better otT. We shriuld still be brought face 
to f.ice with another sovereign, jiamely, that which imp»»ses the limita¬ 
tion- the very thing from which we should be seeking to escajn^ 
|ohn Austin, with clearness and incisiveness, stated the matter correctly 
when he said : “ the power of the superior sovereign imposing the 
restraints on the power of some other sovereign, superior to th.it 
superior, would still be absolutely free from the fetters iif positive I 'W. 

^Dicey, “I-jw «if the Constitution” {M cd.)i P- 59. 

” Iiirispriidcncc,” II, lect, VI; sec also Burgess, np. at., v»>I. I, p. This 
is the view nf such Iii>;h aiitlioriiijs as Fsmein, M.irkhy, Hulhind, E. C. ('I.irk, 
Ihering, and Fiinck-Rrcntano. 
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For unless the imagined restraints were ultimately imposed by a 
sovereign ncK in u state of subjection to a higher or superior sovereign, 
a series of sovereigns ascending to infinity would govern the imagined 
community, which is impossible and absurd.”^^ 

The Criticism Not Well Founded^— -It is difheuit to see what is 
to be gained by trying to avoid such a conclusion. It is necessary to 
recogni/e in the state a power to which all things and all wills are 
potentially subject, otherwise the state is no different fundamentally 
from the other associations and organizations into which mankind is 
grouped. But this recognition does not imply an admission of the 
moral right of the state to control and regulate all the interests and 
activities of the peojde over whom sovereign power {potentially exists. 
In all tncKlerii states there are a large group of interests, a wide domain 
of htiman cointuct, which are in fact exempt from all governmental 
interference. There is no likelihcKKl that any state will ever exercise 
all of the {power which it is legally ca{)able of exercising. Considera- 
lions of expediency, to say nothing of justice, reijuire that in {Practice 
the greater {Part of its {Power should exist only in potrntia, and that 
the individual should be left tree from governmental control within a 
certain s{phere. Any sovereign, whether monarch or assembly, whiclv 
should attem{Pt to exercise its undouhted legal {Power to regulate ail 
the interests and relations of human life woidd soon be overthrown 
by revolution. 

It is difTiculc to see how the doctrine of unlimited sovereignty is 
inconsistent with the iilea cpf the widest liberty. It does iK»t require 
(profound thinking to see that the more fully and com{p|elely sovereign 
the state, the more secure and permanent must he the liberty of the 
{H*o{ple.’“ Inuring the eighteenth century the s«>vereignty of the state 
was generally confused with the absolutism of particular kings, and 
therefore the doctrine cpf unlimited sovereignty had few defenders 
except among those who, like Hobbes, were the a{Pologists of kings 
who sought to rule arbitrarily and without regard to the rights of their 
subjects. With the disap(X'arancc of absolute monarchy and the 
general iiuroducticpn of constitutionalism, however, the theory of the 
unlimited sovereignty of the state came to have more advocates ihaa 

“ “ Iiirisprudence,** Students’ cd., p. 10*?. 

Compare Burgess, op. at, vol. I, pp. SSff. 
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op[;oncnts. When tlie state came to be organized outside of the 
iiovcrnincnt and sovereignty was understood in its true light, namely, 
js an attribute of the former rather than of the latter, it became an 
easy matter to reconcile the doctrine of an unlimited legal sovereignty 
wiili that of a limited government. 

The Theory of Self-Limitation^— A much-discussed theory of 
sovereignly is that first enunciated by Ihering and later adopted by 
JiHinek and various other German writers, which conceives sovercijjnty 
to he that attribute or power of the slate in virtue of which it can 

Ixnind only by its own will. This is the theory of auto-delermina- 
iM)n, auto-lirnitation, and auto-ohligation (Sclhstvcrpflichtung, 
SclhstbinJimg, Srlhsthcschriinl^ttng.) Its supporters ilo not tleny the 
existence of limitations in fact upon sovereignty—they even admit 
that the modern state is a Rcchtsstiuit, that is, a state bound by its 
own law, but they maintain that all such limitations arc merely self- 
admitted and self-imi)osed restrictions. They assert that the stale alone 
is the source and creator of law, and therefore any limitations which 
the law imposes upon the power of a sovereign stale are limitations 
which the state has voluntarily imposed upon itself. 

Similarly, they admit that the state is lx)und by the prescriptions 
of i nternat io nal law_ and by the stipulations of treaties jnto which it 
has entered, hut they Ickj are merely self-imposed obligations which 
the state may throw olT at will since, according to their conception 
of sovereignty, no outside power can impose u|)on a sovereign slate 
legally binding obligations, h'inally, admitting that the stale is liound 
by the principles of the so-called law of n.itiire, that limitation is 
ecpially a self-imposed *)ne because the stale itself is the judge f)f 
what is the law of nature and determines fijr itself the extent to 
which it shall be Itound by its principles.’* 

The Theory of Auto-Limitation Criticized.— -The doctrine that 
the jwwer f)f a sovereign state can he limited only by its own will 


Ihering, ‘'Zw-cck im Rccht” (1877), vol. I, M cd., pp. 307ff. and 320fT.; 
Tcllinek, “Rccht dcs modernen Staates’* (French cd.), vol. II, pp. 126ff.; also his 
“fJesetz und Verordnung,” pp. 197 ff.; "Lchrc von den Staatenverbindungen,** 
p. 34, and his ** System der Siihjektiven offcntl. Rechten,*' 2d ed., pp. 195ff. and 
2l4ff. Other German partisans of this theory were Gerber, Lahand, Seydel, 
Trdtschke, and Von Liszt. The Dutch jurist, DcI..outcr, also belongs to this 
group, (te his “Droit int. pub. positif," 1908, p. 172). 
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has found many critics, especially among French jurists. Diiguii, on^ 
of the most eminent of them, pronounces the theory to be brutal, 
dangerous, and unfounded. He maintains that the state is limited 
by a jural principle, a rule of law {ime regie de droit) which has its 
foundation in the fact of scjcial solidarity and interdependence. He 
denies that the slate is the exclusive source and creator of law. Law 
is a system of condu ct \jd jich men observi:, and it may exist anterii>r 
to ihe'^tTetiiioii of the stale and is therefore independent of its will. 
Likewise*, he ccjiitinds, men have natural rights whict ^dso exist 
.interior to the establishment of the st.ite, and the stale is legally Ixiiind 
0) respect them .ind to refrain from making any law which w*)uld 
ijifringc upon them. .The state is, he asserts, a subject of law and is 
therefore Ixiund by its rules even when it makes the law itself. 
(>>nsei|uently, the limitations which the law imposes upon the 
sovereignty «jf the st.iie are legal and not merely moral or sclf-limiia- 
lions. These limitations are limitations iifit only rai the legislature or 
other organs of the state but also upon the state itself. He concludes: 
“I’his auto-limitation of the state is illusfiry. If the stale is subject to law 
only because it so desires and only to the extent it so desires, it is not in 
reality under obligation to law at all,” and so it is with regard to the 
treaties to which it is a parly.*"* Many other French writers repudiate 
the (lerman theory of auto-limitation and htild that the state is bound 
by law independently of its cjwn will.*’’ So does the Dutch jurist 

^■•This doctrine is set f«>rih in .ill of Dii^init's iiiiinoroiis writiii};. See nmon^ 
others his “Droit constitiitionncl“ (1^10, vnl. I, pp. IS ft.; and >0(f.: his “Law 
and the Stale** (Htfrrard Ijttv Review, 1917, F.nj;. tr.inslaiion hv SloveroL pp. 7, 
17, 114, 124, 12h, 159; and his “L*ei.il, le droit nhicciif ei la loi pr»siii\c,'’ espcci.illy 
ch. 4. Sec also the .inalvsis Iw Elliott in his ariirle "The* Met.iphysics of Diijriiit's 
PraKai.iiu* (aiiurption of PoL Set. Otutr., \nl. r, pp. ^i^nif. 

**'*Scc .iinong others LcFiir (“ L*etal fiHhT.il," pp. 42-ft. and 41StT.L who 
says, “ Ear from hciiiR exeliisivclv ilctermineil bv its own will, the stale is, like 
every other person, detennined in part bv a forei)»n power, which is .it the same 
time anterior to and siHK*rifir to the st.iic; this superior power is th.ii of the l.iw— 
natiir.il law or ralion.il law." Onisequentlv, he adds, rlic sovereiRii state has the 
power «if self-determination only “within the limits of the superior principle of 
law" (p. 44.1). See aisc* his article "1-e dniil natiirel on objcctif, s’etend-il aiix 
r.ip|M)rts intcrnatioiiaiix ? ’* in the Rev. de droit int. et de leg. comp. 1925, pp. 59 
iT. To the Stime effect sec Michoiid, “Tlieorie ilc la jK’rsonalite mtiralc,** vol. 11, 
pp. 57 fT.; Haiiriou, “Princi|K's de droit public,*’ p. 71; and Carre de Malbcrg, 
op. eit„ vol. 1, pp. 228 fT., where the theory of aiito-limiiaiion is critically examined. 
The doctrine of autolimitation is also criticized bv Nelson, " Die Rcchtswisscnschaft 
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Krabbc, and apparently Ins American iranslaiors Sabine and Shepard,*** 
Laski,*' Figgis,and oihers, although some of them do not go to the 
length of Duguit, Michoud, and LeFur, who include in the category 
of the law which limits the sovereignty of the slate, the “principles of 
natural law.” 

The merits of this view depend in part upon the conception of 
sovereignty which is adopted and in part on the soundness of the 
premise that law has its source outside of and independent of the state. 
The partisans of the doctrine of aiito-liniit.ition adopt a purely formal 
or juridical conception of sovereignty and refuse lo consider it from 
the historical or sociological point of view. As tints viewed it is hard 
to see how sovereignty can he limited anil still remain sovereignty. If 
it is subject to other limitations than those which are self-imposc*d, 
it is no longer sovereignty in the legal sense. On the other hand, the 
premise of those who deny the validity of the doctrine of aulo-Iimita- 
tion, namely, that law is not the creation of the state and is therefore 
superior to the state, will never be admitted by the analytical jurists.*® 
Furthermore, the thesis of certain “naturalistic” jurists that the slate 
is limited by the principles of natural right and natural law can hardly 
be accepted unless it be admitted that the state itself is the judge of 
what those principles are and the extent to which they are binding upon 
it. If that be admitted, then they are legally nothing more than 
self-limitations. 

Finally, evidence is not lacking that some of those who have 
ati.icked the theory of self-limitation have confused the slate and 

ohne Rccht” p. ^0; hv Kcbcn, “Das Prcihlciii clrs riiniiat nnd dcr 

Tlicorie iks Viilktmvlits(P^20), p. 10?; ami hv nf»ri li;iril, " Political Theory 
and IntcTii.iiiiMinl in >t<Triani, liarncs, ami mluTs, “Pnlitical Tlicorics, 

■Recent Times'* pp. H2fT. 

'•*“MotUTn hle.i of the .Slate” (l‘Jll) pp. \h iT. ami pp. JtW IT., also his 
“Die Lelirc von cler Rerliis Soiivcriinitiit” 

^•See espcci.illv his “(Jrain.n.ir of Politics,” pp. S-t, 59, tit. 

“('hnrehes in the Moden Stale.” pp. S6fT. f'nMiparc also MacUer. “The 
Modern .Slate’* (P>2#0, p. 47S, \ n argues th.it the sMte is iumnd hy law hecansc 
the law is not increlv the fiat *. the slate. “In the great hook of the law,” he 
s.iys, “the state nierelv writes new sentences and here and there scraiihes out an 
old one. .Much of the hiK)k was never written hv the state at all, and liv all of it 
the M.itc is itself bound, save as it imnlifies the code from generation to generation.” 

^'M-.sincin f*‘l)rfjir coiiMiiuticinnel.” Sih e<l., i». 'N) charatlcri/es Diigiiit's notiim 
of sf)vcreigntv limited hv tt»r n'Qfc fir fh'nit ami liis phrase Iti ntU'ftion ftiritliaite 
suf'jcctivc as “Germanic ahstriictions which {K'lictratc with difTicuIty French minds.” 
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government, and when they assert that the stale is limited by law, 
they really mean merely its organs o£ government. In that sense they 
are of course entirely correct.”'* 

Limitations of International Law ; the Traditional Theo^^ 

Is the .sovereignty oi a .state which is a recognized member of the 
family <if nations limited by the obligations which it has assumed 
by eniering into treaties and conventions with other states and by 
those established by the generally recognized rules of customary inter¬ 
national law ? formerly, (.jerin.in writers generally (for example, 
Hegel, Jellinek, and Treitschke),"'' while admitting that a state may 
lx: bound in honor and goixl faith by its treaty obligations and by 
tho.se of customary international law, denied that these obligations 
con.stituted leg:il limitations ii|xm its .sovereignty. Legally, it wa.s 
argued, they are voluntarily impo.sed and consequently amount to 
nothing more than .self-restricticms. Every .state, .said T'reitschke, has 
“ the undoubted right to declare war and is consequently entitled to 
repudiate its treaties and thus rid itself of the limitations upon its 
sovereignty which they have imposed. As to the limitaticms imix>$cd 
by cu.stomary international law, they ux) are merely self-limitations 
since the voluntary assent of the state is nece.s.s;iry to their binding 
validity, and that as.sent once given can be withdrawn. The .subjects 
of international law lx*ing .sovi-reign states, siibiect tf) no legal superior, 
they are the judges in the la.st analy.sis of their own rights and of 
their obligations to other state." This is still the legal theory main¬ 
tained by .some jiiri.sis.-- 


-** ('‘omp.irc the (iliser\;itifins <if C.irre do Malherg, of*, at., viil. I, pp. 217, 238- 
-* See Diigiiit's analysis of IlcgrPs cliKtrinc in his “L.i\v and the Stale,” pp. 96 
ff.; lelliiu'k, ” Lehre vein den Si.iatciiverhindiingcn,” pp. .1411., anil '*Allgenidnc 
Staatslchre,” pp. 475IT.; and Theitschke, “Politics," vnl. I, pp. 2SfT. and vol. II, 
pp. ^n(T. See also Kiinz (”Li primanto du droit dcs xens," Rev. dc droit int. et de. 
Ivff.conip., P)25, p. 575), who puts in the ckiss with Hegel, Lassnn, Scydcl, and the 
two /.orns. "(Iieir conception of sovereignty, as he points out, is a negation not 
only Ilf the primary of international law but also of international Law itself. 

--The courts of Cirrat Krit.iin, v.g., hold that no principle of international law 
is cnfcirccahle in a British court until it has been formally adopted into the body of 
municipal law by .in .-ict of P.irliament. See the recent case of West Rand fio!d 
Mining Con/pany v. Rex, discussed in the American Journal of International Lam, 
vol. II, pp. 223 ff. See alsi> an article as to the American practice on this point; 
entitled “The Legal Nature of International Law," by W. W. Willoughby, in the 
Amcriean lournal of International Law, vol. II, No. 2. See also his “Fundamental 
Concepts of Public Law " (1925), pp. 81 and 282 ff. 
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Denial of the Traditional Theory^This view of the sovere¬ 
ignty of the state vis d vis other stales never was anything more than 
a pure legal theory and is contrary to the practice and the facts of 
international life, and it may be seriously questioned whether in view 
of the recent growth of international solidarity and the development 
of international law it can any longer be regarded as even a defensible 
legal theory. An increasing number of jurists to-day deny that the 
.state is in any real sense sovereign in its relations with other states ; 
that is, sovereign in the sense that it is the final judge and interpreter 
of its obligations to other states, absolutely free to fix its own standards 
of international conduct or even to determine for it.self without 
res|x>nsibility to others what are the purely tiomeslic matters which 
fall within its exclu.sive juri.sdictinn. When one says, as C^hief jti.stice 
Marshall once said, that the jurisdiction of a .state over all persons 
and things within its territory is “ab.solute and exclusive,”"'* it may 
Ite a correct statement of the traditional legal theory, but it would Itc 
|) ure self-deception to allow ourselves to believe that it is the rule 
which states actually follow in their intercourse with one another."* 
C'hief Justice Marshall himself admitted that con.sideritions of mutual 
benefit and advantage in practice made nece.s.sary a reLtxaiion of that 
absolute and complete” jurisdiction which .sovereignty is saitl to confer.**^ 
It is c|iiiie true that the limitations imixxsetl upon the Ireedoni of 
action of a state by ,|rcaiK|>and ^eonveniion^arc voluntary and self- 
imposed and that a .state may repuuinie them, and, if it has the flower, 
compel the other party to acquiesce in its actiott. Similarly, a state 
may refuse to be bound bvjh^* obligations created by the getierally re¬ 
cognized principles of^ustotnar^ititernalional law. lUtt iti both cases 
the right to do so is limited by the tmiversally recognizi*d princi|de 
of international resjionsibility, .iccording to which the injured state is 
entitled to demand reparation for the wrong which it or its nationals 
have suffered thereby, and ordinarily, if it has the powiT, it will exact 
by force, if neces.sary, the reparation demanded. It is only when the 
injured state cIuKKses to submit to the wrong or is tof> weak to enforce 
its demand for reparation that the offending state will Ik* able to make 
good its claim to absolute freedom of action. American statesmen 

®*Casc of the Schooner F.xchanfte v. McFatldon (1812), 7 Craiich IK». 

^Compare Briefly, “Shortcomings of International Law,” Brit, Year Booi^ of 
Int. Law, 1924, p. 1.^ and KraMie, op. at., p. 240. 
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have often as.seriecl that the acceptance of international law and 
assum|>tion of its obligations is an essential condition upon which 
states are admitted to ilie family of civilized nations; that their ulti¬ 
mate liability to one another is deterinined, not by their own law, but 
by international law ; and that a state which repudiates the authority 
of that law places itself outside the pale of international interccnirse.-* 

If we examine the facts relating to the intercourse of states to-day, 
no other coticlusion is possible than that the practice no longer corres¬ 
ponds to the traditional legal theory, and if usage and practice are 
sources of internatioiitil law, it folh»ws as a cotis(U]iK‘nce that the 
absolute sovereignty of the state in its international relations is not only 
a legal Hciion hut a batteful atul dangerous dogma which ought to l)e 
ahandotied, and that the notion should he c-xpunged from the literature 
of inlernatiotial law.‘“**' Much indeed may he said in support ol the thesis 
of Kohler, Fillet, yMpheus II. Snow, and various others that UKlay 
not otily is intertiational law superic»r iti fact to the municipal law of 
every stale, hut its supremacy has even acquired a legal basis, from 
which it results that the limitations which it sets if) the liberty of 
action of states are legal limitations and not merely self-imposed 
restrictions.-" 

\Icnire, “Digesi of liiUTnation.il \ol. I, p. ; M.iiee, ‘‘Inicrn.ilioiial 

Law,” p. .W ; Phillimorc, ” Intrmationnl l^w,” vol. T, p. 7S ; Wright, “G«»mrol of 
Foreign Relations,” p. ; r.ori'har(1, ” PolitK'.i) Theory and Intern.ition.)] I.aw,” 
in Mcrrinm, Harncs, and others, np. cit., p. 15(). 

“'•*1 have developed this idea more .il length in iny address ‘'Limitations on 
Sovereignty in International Rel.ili«)ns,” W/wo*. /W. Sd, Rrrictr. vol. XIX (102^), 
pp. « <r., where the .similar opinions of numerous jurists are eited. 

-^Kohler, in the Zcitschrift fiir Volk^'nrchi ttnd Buiule<fUhitsrvi'ht 
p. 20^); Pillct, Rvv. gew. tie tlmit hit. vol. I, pp. 9-in ; and Snow, ** American 

Philosopliy of GoverniiienT,” p. 427, and .4mcr. Intir. of Int. vol. VI (Pll2), 
p. S94. Mr. Snow inaint.iined that the international community possesses the 
character of a feileration, with a corporate jnri.stic personality, and that the law 
of nations hy which the rights and duties of its memhers in their relaiiMns with 
one another are determined is imposed upon them hy the society f>f states, and is 
not therefore a matter of eiirreiu or mutual agreement. Sec also the learned 
article of Dr. Kiiii/., an .Austrian seiiolar, entitled priniMttr dit droit dcs 
(referred to -aho\c) where it is argned convineinglv that the sovereignty of states 
is limited hy the law of nations. The doctrine of the ahsoliiie so\ereigniy of 
states (in their iiitcrnatifinal relations) i.s, he savs, "extremely individualistic and 
anarchistic'* (p. S7f)), and those who defend such a doctrine have had recourse to 
**juridical artifices, all sorts of .ihsurd fictions and to indefensihle theories’* 
(p. 5/7). He cites various other writers who maintain that the law of nations is 
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Necessity of Sovereignty Denied.— -Many writers on political 
sirivnce and imeriiational law, especially among the Cjcrmaiis, while 
noL denying the reality of sovereignly or ihe existence of the sovereign 
maintain that sovereignly is not an essential constituent element 
in the make-up of the Male. Stales, they assert, may or may not he 
sovereign ; in short, states and sovereign Mates are not necessarily 
identical. The lest of statehood, they argue, is not sovereignly 
(Stntvcriinitiit)^ the power of a community k* ileiermine the limits of 
its own cormieience, l^ii Staiitshohcit,^ohcitsrccht, Hcrrschuft, the 
right to govcTii, to conUiand aiul adorer ()^ etc. Hius Lahand, 

who denies that sovereigiuy is an essenTiart^emenis in the concepiicm 
(j 1 the Slate, distinguishes lu’tween scwereigniy as the supreme power 
.ihnve which there can he no other pt)wer that can give legally binding 
orders, and the power of “ domination," that is, the power of a collec- 
ti\ity to command and rule "in virtue of its own tight." It is the 
latter rather than the former which is the true distinctivi* mark of a 
siate.^*'* Jellinek, likewise, denies the necessity of sovereignly as an 
element of the state. Sovereignly, he says, is not an “absolute 
category" but an “historical category" ; a study of its origin and history 
will show inconiestibly that there were M.iies in earlier limes which 
lacked it; the medieval slate, in fact, was not a sovereign stale, nor 
were the Hanseatic cities, although they were regarded as states. The 


SHprt/-national in cliar.iclcT :uul therefore limits the sovereignly of stales, among 
them Von Bar, Nelson (work cited .nhovc), KeNcn {op. c/V.), Wrdniss (“Die 
Einhcir des rcclitliches Weltihildes/* 1923), W. Kaiifmanii ("Die Rechtskraft dcs 
intern a tionales Reclits/’ Lel'iir fttn. dit tlroit inf. pith, I9?S, pp. 116 

fF.), Krabhc (works cited), Dugiiit, and others. Sec also Polilis, “ Le pr^ll)l^me 
des limitations de la sonveraineie ct la ihwirie <lc Tabus dcs droits dans les raj)i)orts 
internationanx," being the title of his lectures before the academy of Intcrii.itional 
Law in 1925. M. Polilis adopts the view of Dr. Kiin/. and like him cites many 
authorities and cases in support of his opinion. M. Dupuis in his lectures before 
the academy in 1924 (Rirncil des cours, 1924, vol. I, ch. 3, '* La responsabilito des 
etats") likewise maintains the principle of limited sovereignty in international 
relations. Professor Tricpcl, however, in his lectures before the Academy in 
1923, subject “Dmit interne ct dmit internationar* (Retneil dr< eonrs. 192.3, vol. 
I, pp. 85 if.), critieixes the doctrine of Kelson and the others regarding the primacy 
of international law and the limitations on sovereignty which it im|ioscs, on the 
ground that it is “ absolutely contrary to history.** 

*** “ Staatsrecht des dciitschcn Rcchis,” vol. I, pp. 107-I0S. 
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natural-law writers of the sixteenth and seventeenth centuries recog- 
nized the existence of non-sovereign states, and the contemporary 
world furnishes examples of political formations which have their own 
constitutions and organizations their own independent spheres of 
political action, and their own magisterial rights {Hohcitsrechten)^ and 
which perform the functions of states although they do not possess 
s(jvereignty.- There are, consequently, two sorts of states: sovereign 
states and non-sovereign states. The essential characteristic of the slate 
IS not sovereignty hut state (xiwer : the power to command, a power 
which is not derived from any other authority and which exists and is 
exercised in its own right. “Kvery community which may exercise the 
power of domination conffjrmahly to an order which is its own, in 
virtni* of an original power and by r>riginal means of constraint, is a 
siale.”-*“ Holh l^ahand and Jellinek therefore concluded that memlKTs 
of federal unions such as the CJerman Empire might be properly 
regarded as states, though, of course^, not sovereign states, since “they 
may organize themselves with their own constitutions, based exclu¬ 
sively on their own will and iu)i that of the Empire.”*’*" Jellinek added 
that (he cantonal constitutions of Switzerland and those of the parti¬ 
cular states of the American federal union are constitutions of “states,” 
(iroperly speaking, since they “ rest exclusively upon the laws of these 
states and not u)xin the will of the federal state superordinated to 
them.” lie admitted that the particular states are subject to certain 
federal restrictions in the f()rmaiion of their constitutions, but, never¬ 
theless, these constitutions retain their exclusive character as funda¬ 
mental stale laws. On the contrary, a group or community which, 
having the power of domination, receives its organization and derives 
its (lower from a state superior to it and in virtue of the law of this 
latter state, is not a state. Such, for example, would be the case of a 
commune, a territory like Alsace-Lorraine from 1871 to E)18, the 
Dritish colonies, and others.®' Many other German writers and a few 

^ Jellinek, Thcorie clcs Staatcnverbindimgcn,” pp. 30, 37, 40, 49; and "Rccht 
dcs mmlernen Staaics” (French translatifYn), vol. II, pp. 142-151. - 

■'•'Thev wi-re, of course, referring to the old (lerman F.mpire (1871 I'MQ). 
Cnnsidering the more numerous restrictions imposed hy the new German constitu¬ 
tion (1919) upon the power and competence of the individual states (they are in 
fact no longer called Staaten hut IJtndcr)^ it mav be doubted whether Laband and 
Jellinek wouUI attribute to them the character of states. 

Rccht dcs modernen Staates" (French ed.), vol. II, pp. 149-155. 
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French and American writers likewise deny the necessity of sovereignty 
and do not therefore hesitate to attribute the quality of states to the 
particular members of federal unions. Among them may be mentioned 
Rchm,®® Georg Meyer;*'"* Von Mohl, LcFur and Posener Schulze,®* 
Brie,** Bluntschli,®^ Michoud,*® Lapradelle;'*® and Rosin.^'* Among 
American writers who were partisans of this view was the late Woodrow 
Wilson. He admitted that members of federal unions do nor possess 
the full power of self-determination in respect to their law as a whole 
or in respect to their competence. “Nevertheless,” he said, “they arc 
still states because their powers are original and inherent, not derivative ; 
because their political rights are not also legal duties ; and because 
they can apply to their commands the full imperative sanctions of 
law.”^' 

Criticism of the Theory of the Non-Sovereign States—^I'hc 
theory of Laband, Jellinek, and others that sovereignly is not an 
essential element of the state but that the real test or mark of state 
existence is the original, iinderived right to command, dominate, or 
govern, has been attacked by many able writers. In the first place, 
they point our that if the power to command and enforce obedience 
is original, imderived, and independent, then that |x>wer is nothing 
less than sovereignly itself. In the second place, they point out the 
difficulty of drawing the line of demarcation between states and the 
territorial and pcJitical subdivisions of states, such as provinces, com¬ 
munes, municipalities, etc. The latter have the right to command and 
govern within their res|-K*ciive spheres equally with the membt‘rs of 
federal unions, to which I-;iband, Jellinek, and others attribute the 
qualitv of states. The communes of various European slates, as Carre 
dc Malberg points out, have rights which historically are anterior to 

M “ Allegcmcine St.iatslchrc ” in Marqiianbcn, “Handhiich;* Ein1ci!nn>rsliancl, 
sec. 16. 

MLrhrliiich cics dciitsclicn Staaisrcclits,” 6ili rd., p. 7. ".SoverciRntv.** says 
Meyer, “is no essential constituent of the slate. ITicrc are sovereign and non- 
sovereipn states.” ^ “ Biindcsstaat iind Staalenbund,” p. 2. 

“ Deutsches Sta.ilsreclif,” sec. 16; see also T.cFiir, “I/etatc federal,” pp. 680 ff. 

*• **Thcorie dcr StaatenverhindunRen,” p. 9. "The members of a federal union, 
observes Brie, “arc really states hut not sovereign states,” p. 112. 

“Viilkcrrrcht,” sec. 79. ■'**‘Theoric dc la pcrsnnnalite morale,” p. 2W. 

“ La question Bnlandaisc,” Rente tht droit pitldie, 1901. 

^ ” .Sonveriinitiit, Slant. Gemeinde,” n. 291. 

** “ Political Sovereignty,” in “ An Old Master and other Essays,” p. 9 



182 


SOVEREIGNTY 


those of the states of which they are a part, and on the theory that 
the true test of stutehucjd is the power of a collectivity to govern in its 
own right, they too would be entitled to be regarded as states.^- Con¬ 
versely the criterion laid down by L;iband is inapplicable to the 
memlx^rs of federal uiiicjns like Brazil and Mexico, which, originally 
unitary slates, were transformed into federal states by a process of 
unilateral decentralization rather than by the process of union. The 
members of such unions therefore have only such rights as were con¬ 
ceded to them by the unitary state; they never were independent states 
and hence their rights are not original and underived. Even as to 
federal unions like the United States (and the former German Empire), 
which were formeil by the union of independent states, it is hardly 
true that the rights of the individual member states are underived, since 
in fact iliey have their legal source in the federal constitution ; and 
they embrace only such rights as are “ reserved to them by the instru¬ 
ment whicli distributes the powers of gewernment between them and 
the federation. It can hanlly Ik* said, therefore, that the powers which 
are left to them belong to them as of right. Certainly they are not 
free to determine the limits of their own com|)eti nce ; they are not 
entirely free, as Jellinek himself admitted, to determine their own 
constitutions and forms of government. In the United States the con- 
.siitiitions of the individual states must not conflict with the federal 
constitution, and in hiah the United States anil (lermany the individual 
states are n(»i free tc) establish any other h>rm of government than the 
republican system. Both J>:iband and Jellinek were manifestly in error 
when they asserted that members of federal unions are hound by no 
other will than their <jwn ; in all such unions they are in fe.cl and in 
law subject to a higher will which limits their freedom and compe¬ 
tence. The criteria which these writers adopted as the basis of the 
distinction between states and subdivisions of the slate, when applied 
to the memhers of feth ral unions, would therefore exclude them from 
the c.iiegory of .states.**'* 

cit., vnl. II, p. 1S2. 

^ Sw the trenchant criticism by Burgess of L'lb.ind's (kjctrinc, in the Political 
Science Quarterly, vol. Ill, pp. 123 If. aho the analysis and criticism of the 
theories of Urth Laband and Jellinek by Carre de Nfalberg, op, cit,, vol. II, 
especially pp. HO.|58; by Willoughby, "The Fundamental Concepts of Public 
Ijiw,** ch. 1^: and Merignh.ac, "Traitc de droit intcrnation.'il public,*’ vol. I, 
pp. 17S.183. Trcitschke was one of the few German writers who denied that the 
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After all, the answer to the question whether sovereignty is an 
trssi'iitial constituent element of the state depends largely upon one's 
conception of the thing itself and of the nature of the state. If we 
accept the German distinction between Soiivcranitiit and Staatshoheit, 
the theory of the divisibility of sovereignty and the distinction between 
perfect ” and “ imperfect" states, we need have no scruple in accept¬ 
ing the doctrine that a political entity which lacks some of the 
elements of sovereignty may nevertheless be regarded for all practical 
pur()oses as a state. On the other hand, if we adopt the contrary 
notions of sovereignty and of the State and hold that it is sovereignty 
and sovereignty alone which distinguishes the state in essence from all 
other human associations and organizations, we shall be obliged to deny 
that any association or community which lacks this element can, 
strictly s})eaking, lx* regarded as a stale. This latter view is that which 
is held by the great majority of jurists and writers on political science. 

Nevertheless, there would seem to be no practical reason why the 
members of federal unions like that of the United States, whose 
members were originally independent states, which have retained the 
name of states, and which have constitutions and governments the 
character of which they are almost entirely free to determine for them¬ 
selves, may not be regarded as states, even though they are neither 
sovereign nor independent and not free to determine the limits of 
their own competence. Similarly, the great self-governing dominions 
of Great Britain, which now have an autonomy amounting almost to 
independence and even a recognized international status, may justly 
claim to be regarded as states. They now possess every characteristic 
and power of stales except theoretical constitutional independence, and 
even this they virtually have in practice. Not even the most orthodox 
analytical jurist would go to the length of calling the member states of 
the American federal union “administrative districts” or the British 
self-governing dominions “ provinces ” or “ colonics ” ; on the other 
hand he dislikes to speak of them as “ states ” because they lack that 
constituent element which he considers essential to a stare. Perhaps, 
as Willoughby suggests, the lx?tter alternative is for the analytical juri.st 

members of the German Empire were states. One of the tests of sovereignly, he 
said, was the right to determine independently the limits of its power. The 
"subordinate” countries of Germany had no such right and consequently they 
were not "genuine stales." "Politics," vol. I, p. 3(1. 

GAR. p.s.— 13 
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to abandon his insistence upon strict scientific precision of terminology', 
adopt the common usage, and where necessary employ the qualifying 
adjectives, “ sovereign,” ” part sovereign,” “ non-sovereign,” etc., in order 
to secure accuracy of expression 

The Existence of State Sov^^ignty Denied. —While the great 
majority of jurisis and jwlitical writers accept the theory of the sove¬ 
reign state as well-established in law and fact, an increasing numbt'r of 
recent writers have pronounced it a useless fiction which no longer 
cr>rrcsponds with the tacts of the presimt day. Professor A. D. Lindsay 
of Oxford University, after arguing that the stale is only one of a 
nienbcT of other associations or cirganizations which possess a corporate 
[lersonality and wills of their own, and which are occupied with the 
performance ot various public services analogous xo those performed 
by states, concludes that “if we look at the facts it is clear enough 
that the theory of the sovereign stale has broken down.”*'*'* Professor 
Priiest Parker (tf the same university expresses substantially the same 
opinion. “ No political theory,*’ he says, “ has become more arid and 
unfruitful.”*'* Other jurists who hold essentially the s;ime view are : 
Pnjfessor Krablx* of the University of I^'yden, who declares that the 
lUJlion of sovereignty is no longer recognized among civilized peoples 
and should be expunged from political theory Professor Laski of the 
Loiulon School of hxonotnics, who declares that the theory of the 
“ unlimited and irresponsible stale is incompatible with the interests 
of humanity”*** and that “the sovereignty of the si:jt(‘ will pass, as the 

fi/.. p. 270. 

“Tlir State in Rccrnl Pnliliral TIk-itv,” T/ic PoUtit'iil Omtrtrrh:, No. 1 
(FcK, p. Mr. 

Sec his article cntitlnl “'I’lie Di'-m'ililcil Si.ilc/* The Pnlitii'd! Outiiffrly. 
No. (I-VS., PM5), pp. H)1 IT. 

*""Tlic Motlern Mc.i of the State’* (ir.in^lation hv S.ihiiie and Shep.irrO, p. 

" (Iranv'i.jr «if P».lities** p. (.1. .dsn 1 Inlet hiiIh' (“r'oiind.i- 

tinns of the MndtTn ('lomnii in wealth,” p. ^^h^^ timnunnces the sovereign stale 
to be n “Icg.ll ikiinn*’: Kennedy (“The ('niistiuitinn <if I'an.nl.i **), who dirlares 
the doctrine of sovercigntv as an exclusive and indivisil)lc jHiwer to he an “.inti- 
qiiated iMilitical dogma '*; and F.ilward Jenks (Cofiffnif*orirrY April, M2*i, 

pp. 4MfT.T, who considers the rheorv to I'c indefen^i^lc. ('!«) i pare also Ciddings 
{“The Responsible Slate,” p. 36) : “In all the dictionaries there is no other wc.rd 

that has more disastrously been coniiircd with hv the mctaphvsical juggler. 

Jurists and ptilitical theorists, losing sight of concrete f.ici. g.i\c their minds to 
abstractions and wasted disquisition U|ion conceptual distinctions. And sovereignty 
became for political science .1 thing that never was on sea or land.” 
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.divine rights of kings had its day ” and the late M. Duguit, eminent 
professor of law in the University of Bordeaux, who says the concept 
of sovereignty is a fiction without value and without reality and should 
Ik; banished from the literature of public In fact, he says, “ the 

sovereign state is dead or is cm the point of dying.” “ We deny,” he 
adds, ” the sovereignty of the state ; we affirm that those who govern 
have* not the right to command, . . . because an individual will is 
always ec]ual to another individual’s will, because no man has a right 
fo command another man.”*'*' Again, referring approvingly to the 
opinion of Charles Benoisi**^ that the notion of the sovereign state is 
an antiquated “ mystical and theological idea,” “ false in its origin, 
turiher falsified by history, and, all things considered, useless, worse 
than useless-dangerous,” Duguit concludes : “ there is no sovereignly ; 
there is no commanding and superior will of the state.”®'"* Uuguit’s 
tli»c!rine, however, has found little favor among his fellow jurists of 
I'rance. Esmein, after an examinaiion of his theory, jironounces it to 
he a chimi^rc tinarchistc and di'clares that it could lead to but one result, 
namely the “reign of force.”’’* Haurioii characterizes it as “doctrinal 
anarchy” and refers to its distinguished author as an “anarchist of 
fhe chair.”’*’* Michoud similarly tircmotinced it “anarchic and incom¬ 
patible with social necessities”®'* Other French jurists have pronounced 
similar judgments.®^ Duguit, defending himself later from these 
attacks, |M)inK-(I out that his theory difTereil esscmtially from tin* 
iloLtrine of the anarchists, since he did not denv the necessity or the 
f.ict of government ; but, as Ilaurioii and (’arro de Malberg have 
.ibserved, his iln'orv leaves only an appearance and a '■h.idow of 

“ The PruMmi nf S<iMTeijiiitv ** (1917), p. 2t)9. 

rrnistiiiitieniid ** (1911), veil. T, pt». 107; " T.c limit sni’ial,** 

.-'ic*. p. 2t). 

.'ll *• j/i'.t.it/* t-ic., p. 474. Sit also F.llintr, “The Mi-iaplivsii"f DiiMiii''- i'l.ii;- 
M-aiic Conccplinii of T-.aw/* Pnl, Sri. Othtr., xol. XXXVIl (I9'*2), pp. 

‘•-“la cri<!r dc lV*iat miKlcrnc,*’ p. 31. 

The I.:i\v anil the Sl.itc’* (franslaiion bv Slnverr), p. IT?. 

Droit ronsiitiitionnel ” (mIi nl., F09), p. 33. 

tUt tirnit Ptti*., vol. XVll, pp. 34*', 333, .and his “ I’rincif»rs ih .h.iit 
public,” p. 79. 

.'i« •»'i'h,‘l| ii-ij. I., pcrsfiii.iliti* iiniralr," vol. 1, p. 37. 

S: t C.irre ilc \f.ilbc*rg, np. rit., ml. T, pi*. 20^-?n4 ini! '.lif opinions iherf 

citril. 
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govcYnmcnt since it takes from the government that which constitute!! 
its strength and utility—the principle of authority. 

These attempts to disparage and discredit the theory of the sove¬ 
reign state have, for the most part, been made by a group of writers 
as part of a plea for a larger autonomy of the various voluntary asso¬ 
ciations into which mankind is organized, and who assert that these 
assiKiations in the sum total of their collective action arc of almost 
equal im|X)rtance with the state and that they should therefore be 
rea^nized as co-partners with the state and sharers of the sovereignty 
of which it has heretofore claimed an exclusive monopoly. That a 
sovereign arbiter would still be necessary, however, for adjusting con¬ 
flicts b(‘tween them, for protecting some against encroachment by others,, 
and for defending their individual members against the pssible oppres¬ 
sion of their governing bodies, has already been cm|ihasized earlier in 
this book.®** 

''** ('liupirr IV. ('ompare also the criticism hy Coker, “Tlie Attack u|M>n State 
Snverei);nty,'' in Merriain, Karnc.s, and others, “Political Theories, Recent Times," 
pp. 111-112. See also the vigorous criticism bv Hol>son in his “IK'mocracy After 
the War," p. 181. 
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I. The JiTRiuicAL 1 'iieory 

Points of View^— As has been pointed out in an earlier 
chapter, the state may be envistiged from various )x>ints of view. Thus 
ihe sociologist conceives it as primarily a scKial fact or phenomenon ; 
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the historian as a product of historical development; the moral philo- 
sf>phcr as an institution for the realization of ethical ends ; the psycho' 
logist as an organization which manifests its will according to psychical 
laws; the political scientist as a politioil association, established for the 
pur|)ose of government; and the jurist as an organ for the creation of 
law and the protection of legal rights. Each conceives and detines 
the state in terms of his own science, attributes to it equalities which 
reflect his own methcKl of thinking, and assigns to it ends which 
correspond to his own conception. Each is a partisan of particular 
theories regarding the origin, nature, sphere, function, and ends of the 
state, and their various theories often differ, one from another, in 
form and substance. 

Views of the Jurists^ —theories of the jurists differ accor¬ 
dingly as they belong to the analytical, historical, or sociological school. 
11ie analytical jurists are in accord in regarding the .state as an in.sti- 
tntioii for tlie creation, interpretation, and enforcement of law and 
which acts through and by means of law ; they regard it as the sole 
atui exchtsive source of law, since nothing will he applied and enforced 
as law by its jiulicial organs which the state has not enacted or recog¬ 
nized and permitted to be enforced as such. The historical jurists 
agree with them that the .state is the .sruirce of law, hut they deny 
that law is necessarily a command formally enacted by a law-making 
organ and having a penal sanction to insure its enforcement. Hies 
emphasize the historical development of law ; they point out that a 
large part of it in the past has consisted of ciiM»)m which was never 
formally enacted and consequently cannot he said to have heeii* 
formally created by (he state. As stated alxive, .some jurists, like 
niig'iiit, even go to the length of a.sserting that law may exist anterioi 
to the creation of the .state, and therefore is inde|H'ndent of its will., 
and that the state is bound hy this law and h.is no right to override 
(ir disregard its prescriptions. 

The Personality of the States— A question which ha.s been the 
suhject of prolific discu.s.sion among jurists and political writers is 
whether the state may be regarded as a “ person ” in the legal sense, 
that is a juridical creation having a personality, an individuality, a 
seIf-con.sciousness, and a will of its own, sr)mcwhat as a natural physical' 
person has. The lawyers of the Middle Ages recognized what the\ 
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called personae fictae, that is “artificial” persons {socictas, tmiversitas) 
to which was attributed a fictitious legal personality. Such a person¬ 
ality was attributed to certain groups or collectivities including the 
church, but it never seems to have occurred to the medieval lawyers 
that logically a similar personality might have been attributed equally 
ti» fhat greatest of all groups, the state. With them the iilea ot legal 
personality was a concept exclusively of private law and not one also 
of public law.^ 

It was not until the nineteenth century was well on its way that 
ihe private law conception of legal personality was taken over into 
the ilomain of public law and applied to the state, by .i grou|) of 
(ierman writers, notably Stahl,- Stein,'* Clerber,* Uisson,"* and later 
(fierke, Treiischke, Kehm, Bluntschli, Jellinek, and many others. 
(Jierke reproached the medieval jurists for their failure to attribute 
legal personality to the state and also for what he regarded as their 
error in considering the personality of other groups (Cenossensehaften) 
to be only a “ lictitious'' personality. In fact, lie argued, they were 
‘’real,” nor “fictitious" persons; they had a Inxly and members of 
their own ; they harl wills of their own and could act in the same 
way that natural persons can will and act. Finally, he concluded, this 
legal perscjfiality was iu)t <lerived from the state ; it was not conceded 
to them by charter or tacit recognition, but existi-d independentiv of 
the will of the state.” His English translator, the l.ue Profess(»r 
Maitland, one of the most eminent of leg.il scholars, was a partisan 
()f his theory." Bluntschli likewise conceived tlu‘ slate as par rxeellrnce 
a person in the sense of public law (opentUch-rechtUchc Person)^ 
hiving a legal will of its own flistinct from the sum of the wills of 
tile individuals com|K\siiig the state, and a capacity for expressing its 

^ Compare Cierke, “ rnlitic.il Theories of ihc Miilillr .\Kes ’* ftranslntion hv 
M.iitlancH, p. and Rorchard iii Yule Law foarmil, vol. XXXVI (1*>27), p. 10. 

2“Rcchtsund Siaalslclirc,” 2 vols. (1R3(V183^). 

•’*“Die Verwaltungslehrc” 8 vols. (18fi4). ami nilier works. 

• “ (Jnind/iige <les dciitschcn Staalsreehts” (18^5). 

“ Princip iind Ziikiinft des Vcilkerrcclifs ** (18711. Their theories arc reviewed 
hv talker, “Org.inismic 'rhenries of the State** O^dO), pp. 62(1., and by Diinnin;*. 

“ Political Theories from Rousseau to Spenser,” pp. Wy ff. As to the thcf>rics 
Cerher and others se** Diigiiit. “The T,aw .ind the .Si.ife'* (tr.iiislalinn hv Slovei!-, 

1017), pp. 119ff. 

**See notably his “ D.is deiitschc ficnosscnsch.iftsrei hi.** ’ voK.. bSW. 1871, 
and 1881 ^ Sec hi« translation, op. cit., especially pp. jcxvi ff. 



190 


THEORIES OF THE STATE 


will in wc.rds imkI acts ; and as the creator and possessor of rights. 
Its [x*rsonality, he added, is not merely a juristic hetion or metaphor, 
but a reality.” 

Many other writers, mostly Cierman, a few French and some 
Fnglish, sup|x>rt the thef>ry that the state is a juridical entity separate 
and distinct l)oth from the ^)copIe viewed as a collectivity and from 
the individuals /// singuli who compose it, having a personality, a will, 
and even rights and interests of its own, apart from the rights and 
interests of the people who form the state. Some of them maintain 
that this personality is not artificial or fictitious hut real, as real as the 
personality of a human lieing.® In support of their theory that the 
state may have interests of its own which may not be identical with 
those of the nation (iu\, the people organized as a state) they point 
our that the state is a permanent and enduring association, it is a 
sort of trustee or guardian of the interests not only of the people who 
compose it tcxlay hut of future generations, it has therefore perma- 

" Cwamnripltc 5>chriftcn,** vnl. I, p. 01. aiul “TIiCDrv of the State,” p. 2?. 
romparc also Treitschke, “Politics,” T, pp. 15ff., who asserts that “the state has 
a personality, primarily in the jtiriclical. and secondly in the politico-moral sense, 
that from all time it has been a lesal person, that it appears to he still more so in 
the historico-moral sense, and that its will is not fictitious hut the most real of all,” 

•Compare Salcillcs, “De la personnalitf> iuridiquc” (1910), pp. SI5, S44ff.; 
Corbett, British Yrar Boo\ of International l/nv. 1924, p. 142 : O. Mayer, “Die 
iuristischr Person und ihre Verwertharkeit im iiffentl. Rerht ” (1908), p. 29, and 
others cited 1)V Carn' <Ic Mallierfr, op. rit., vol. 1. n. 17. 

The highly metaphysical character of some of the Cermanic conceptions finds 
an illustration in the following obserwition of Rehm : “ The stale is not a fiction: 
it is an abstraction. Behind the fiction, there is nothing real: the ahstraction, on 
the contrary, sees the real, hut it secs it other than it is in reality ! ” ” Allgemeinc 
Staatsichre,” p. l*»fi. 

Most German writers distinguish lietwcen the personality of the state as a 
public power and its patrimonial or fiscal personality. The latter is designated 
by the word Fisc or Fishns. The slate as Fiskns is the owner and manager of 
real property: land dtirnains, forests, roads, mines, railroads, telegraph lines, etc.: 
as Fisl(us it incurs loans of money, collects and disburses revenues, enters into 
contracts, and eng.iges in fiscal operations generally, equally with private cor¬ 
porations. See on the subject especially Hatschek. “Die rechtliche Stclliing des 
Fiskiis im biirgerlichen Geset/huche” (1899). The distinction has found little 
approvtil in England or America and it is vigorously combated hv Michoud, 
Hauriou, Duguit, and other French writers, who maintain that the state forms 
a single juridical personality which manifests itself, however, in two aspects; one 
political or public, the other patrimonial or fiscal. Michoud, op. cit., pp. 363 ff., 
and Duguit, “ Droit const.,” vol. T, p. 46. 
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ncnr interests whicli may be different from the more immediate and 
particular interests of the jxrople of any given epoch. Moreiwer, the 
interests of individuals as conceived by themselves are often contra¬ 
dictory and it is consequently im|)ossihle U) determine what is the sum 
of them, in which case the only ascertainable collective interest is that 
of the state.^® 

Criticism of the Doctrine of State Personality^— A few writers 
reject in toto the whole notion of state personality, the most eminent 
of them being Professors Dtiguit and LeFur. The notion, declares 
Duguit, rests upon a “ metaphysical a priori conception ” and upon 
■^old scholastic concepts which have no value/* and it is moreover 
unscientific. A juridical theory, he adds, has value only in so far as 
if expresses in abstract language a concrete sixrial reality, a Funda¬ 
mental rule of conduct, or a f^Jitical institution. “The theory of 
state f)ersonality meets none of these* conditions ; it is a pure mental 
cr»ncept devoid of all positive reality.**’* Professor LeFur, contrasting 
the “ mystical ” or “ idealistic ” solution according to which the slate 
is regarded as a “fictitious” person, a “moral” or a “juridical” 
person, with the “realistic” solution which conceives it to he a veri¬ 
table person, a real being, a living organism, declares that both are in 
a ntradiction with the facts which they pretend to explain. The idea 
of a fictitious person is in itself, he says, easy to understand ; but what 
is not easy to explain is the idea that a fictitious person may be 
invested with rights of [lower. The state is not a fiction ; it is a real 
fact, the most important of all social facts. We must chixtse between 
two alternatives : this person is fictitious, that is to say, it exists only 

Compare T.cFiir, “L’elat, la souv. ct Ic droit,” Zritschrilt fiir Vntkcr-und 
Bnniesstaatsrrcht, vol. T, IS. Compare also ('arre cU* Nfallwrx, »//., vol. T, 

p. 23. 

''“nroir cnnsiiriiri''iincl(P/tl). v<il. I. p. A/ S<‘»' a*"* •'viMfiliimf 
work “L^tat” (1901-1903), written expressly to comlut llic ihnirv of state per- 
sonalitv; also “The I-aw and the State” (1917), cspeciallv pp. lh?fT. Dugiiit 
sayi, “In order to conform to us,i^c \vv .shall ofirn r-^plov the word * slate,* hut 
it is to he iindcrstfK)d that in our thought the word designates n<it at all this 
pretended collective person which is a phantom, Init the real men who in fact 
retain the power.” “Droit const.,” veil. I, p. 2.3. The Slate will is in fact only 
the will of those w'ho govern (Irs gotwrmants) ": “li'*tat,” vol. I, p. 2fil. 
Compare also LeFur (“La souv. ct Ic droit,” Rev. dit droit pith.. 1908, p. 391), 
who remarks: “ to speak of the rights of the state, is tantamount to speaking 
of the rights of those who govern." 
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in our imagination and consequently cannot exercise practically ati) 
rights whatever ; or if in fact it really exercises rights, it is real and 
not fictitious. There is therefore a clear contradiction in assigning an 
action, a real power, which necessarily supposes a real existence, to a 
simple fiction. And he adds that practically man alone can be a 
subject of rights and obligations; a fiction cannot be a subject either of 
rights or obligations, nor is it capable of willing or acting.*- 

Acceptance of the Theory with Qualificationsd —^The great 
majority of jurists, however, attribute to the state a legal |K'rsonaIity, 
though few outside Germany go to the length of regarding it as a 
Iverson having a will and a consciousness and possessing rights and 
interests of its own separate and distinct from those of the nation, 
that is, the people viewed as a politically organized unit, and appa¬ 
rently none arc to Ik*, found to-day who regard it as a “ real ” as con- 
rradistingLiished from an '‘artificial” or legal person. When they 
speak <il the stale as being a ” {Person ” in constitutional law or inter¬ 
national law they mean nothing more than that it is a sovereign 
corporation, that is, an “artificial” person as the law regards all 
corporations, and as such possesses a collective will, a legal capacity, 
and a power of collective action, apart from the will, the capacity, and 
the power of action of the niiinerous individuals who compose it, 


’-•‘LVui, la souvi-raiiKlo cl Ic droit,” he. eit., especially pp. 22, 2?, 24, 27. 
dccl.ircs that the moniciu when one treats .is a person a thing which is not 
a person in reality, tIuTc is a fiction created by the law or the jurists ami this 
fiction is both dangerous and false in so far as it is an\thing iuoil than a com¬ 
parison or a convenieiil imnle of helping one to iiiulcrsiand l»y means ol a word 
an vn<enihte of jiiridic.d relations (p. 22.S). He does not obiert lo the emolov- 
nuMU «)f fictions <ir metaphors for the purpose of comparison, provided it is clearly 
iiiulerstfNxl that the thing personified is a fiction and that no attempt is made 
to deduce from it illogical and false consc(|nonces (p. 224). Thus one may pro* 
perlv compare a hero to a lion or a river lo a divine benefactor, or to personify 
glory, death, envy, etc., as the pexMs do, hut such comparisons must not be 
regardeil as anything more than fantasies or conceptions of the imaginatiaii 
(p. 2!!). lo the same cfToct compare Vareillcs-Sommiers, “Lcs personnes 
morales” (1902); )^e, "Priiiciinrs gonoraux du droit administratif” (3d cd., 
1*^2’>), pp. 19 ff., and Soydel, "Grundziige einer .illgemeinen SLialslchre,” ih. 1. 
Ronnard, "Precis etementaire de droit .idmin.” (1926), pp. 66fT., criticize, the 
fictitious personality' thcr>ry on the grniitid that it presupposes that the personality 
t>f the slate is created bv the state itself, which is impassible. This criticism 
hardly seems well-founded. It is not the state which creates its personality; it it 
attributed to the state bv a fiction of the law. 
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just as a private corporation has a continued existence and possesses 
rights and obligations which are distinct from those of its shareholders.*® 
These qualities which belong to natural persons are by a fiction of 
the law attributed to the state ; that is, the state is treated as if it .were 
a person and not as really being a persem. This does not imply, as 
some of the adversaries of the juridical theory appear to believe, that 
the state thus personified is itself a fiction. On the contrary the slate 
is a reality, the fiction being merely in the mind of the jurist or the 
provision of the law which attributes to it a legal cpialiiy which in a 
physical sense is possessed only by human lK‘ings. When jurists say, 
as lismein did, that “ the stale is the juridical ptTsonification of the 
nation,*'* nothing more is meant than that the organized collectivity 
which they call the “ nation ” possesses the quality of legal personality ; 
it is not meant that this person or personality is something outside i>f 
and above the nation. Nor is it meant that the slate is a supplementary 
perst)!! siqxTordinated to the individual personalities of those who 
compose the state. In short the “ nation ” becomes a “ person,” a state. 


The w<inl “piTsnn” as here used, says Miclurtid ilieoric de la 

prrsonn.dite mciralc,'* \<il. I, pp. 4-7), “si^tiuHcs simply a Milijeei «»f I.iw, .1 being 
capable of liaving subjeclivc rights of its own, nothing more, nothing less. Tlir 
nation expresses a simple fact, the f.ict that in hiiman societies rights are attri¬ 
buted not only to physical beings, lint to certain groups aiul certain .iss(x:ialinns." 
Compare also Willoughby, ap. r/>., pp. ^4fT., and Carre de M.ilberg {op. tit.. 
vol. I, pp. 27-2.S), remarks that the notion f»f state pcrsoii.iliiy as thus usc<l 
does not mean that the stale is a real person but only .1 juridical person. It 
signities simply that the tiiem'^ers of the collectivity united in .in organi/aiion 
implying their submission to a superior aiithoritv cb.'irged with the direction of 
the affairs of the collectivity find themselves ciM'irdin.iled in .» imified corpination, 
in a juridical unity which, raised above individuals, fnrms iliiis iu law, and in 
law solely, .1 being distinct from them. From the real pniiil nf view iberc is no 
state will: because in flic or<lcr <if positive phenomena, wills expressed in the 
name i)f the state arc merely the wills of individuals : but from the juridical 
point of view it is perfectly correct to speak of the will of the state. 

Elements de droit constiiutionnel’* (5ih cd., IW). p. I. lad'iir criticizes 
this definition of Fsmein because, he says, it attaches an cx.iggeratcd importance 
to the notion of fiction. It would be correct, be adds, if ilie word “govern¬ 
ment” were siibstitiited for the word “slate.” “The stale is not s<ilcly the 
juridical representation of the nation : it is the nation itself envisaged from the 
juridical point of view.” Esmein, it is true, speaks of the si.iic as the subject 
and titulary of sovereignty, as a “moral person,” a “juridical fiction,” but he 
explain.s that he uses the term “ fiction ” only for the purpose of emphasizing 
chat the personality of the state is not natural in the sense tliat the personality 
of a human being is. 
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only by ihc fact cif its organization anil this person *' has no existence 
outside the nation. Thus, says Michoud, the nation has no distiiKt 
juridical existence ; the state is nothing else than the nation itself (the 
collectivity) juridically organized; it is impossible to understand how 
the latter could be conceived as a subject of right (droit) distinct from 
the state.”'"* 

The juridical theory in this sensi* is merely a point of view from 
which the state is envisaged by the jurist. It may rest upon a fiction, 
but the law aliounds in fictions, as l^mein pointed out, it is sometimes 
by means of iictions that realitii's are translated into understandable 
terms; sometimes they are the mc\si convenient means of explaining 
juridical relations which result from facts.*'*' Professor LcFur, the most 
vigorous antagonist of the theory of state personality, which he says 
is false and more dangercnis than useful, admits that it may be useful 
for purposes of comparison, that it may contribute to a better under¬ 
standing of the reality which lies behind the fiction, that it may be “an 
excellent means of rendering account of the play of the complicated 
mechanism of the state,” and that it may Ik‘ useful in certain epochs 
for distinguishing more easily the interests of the slate in its entirety 
from those of a part of the state, and of those who are governed from 
those of the governors alone.*^ 

II. Tiif. Orcanismic Theory 

The Organitmic Theory Distinguished from Other Theories^ 

The organismic theory of the state in a sense represents the antithesis 
of the juridical theory which, at least in the minds of some of its 
sup|)orters, conceives the state to lx* a legal fiction or a pure mental 
concept of the jurists. ITie organismic theory goes to the other extreme 
and pictures the state as a real person, a living organism possessing 
organs which piTform functions analogous to those of an animal or 
plant. It is a biological conception which describes the state in terms 
of natural science, views the individuals who com|X)se it as analogous 
tf> the cells of a plant or animal, and |x>stulates a relation of interdepen- 

cit. vtil. I, p. 2SS. In the same sense see Orlando, Rev, du droit public, 
veil. Ill, p. 20, and LcFur, article cited, p. 2.^, n. 1, who remarks that “the state 
is the nation hierarchically organized.” 

'*^Oimpare C^rr^ de Mall^erg, op. at., vol. I, p. 21. 

* • Op. cit., p. 230. 
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dence between them and society such as exists between the organs and 
parts of a biological organism and the whole structure. Some of its 
earlier advocates conceived the state as having “tissues,” systems of 
nutrition and circulation, organs which perform functions analogous 
to those of the brain, nerves, heart, muscles, and even stomach, navel, 
nose, hair, and nails.*'” In its extreme form it represents what is some¬ 
times called the monistic theory of society, that is, society conceived as 
a social organism so unified that the individuals who compost* it have 
no real independence but are mere atomistic units in the whole mass, 
each dependent on the others and u(K>n the whole for its continued 
existence. Representing the opposite extreme is what has been called 
the monadnic or pure individualistic theory which considers society as 
primarily an aggregation of individuals, each in large measure living 
in isolation and independent of his asscx'iates, capable of surviving and 
even of flourishing without the aid of the state, beyond a bare minimum 
of collective restraint for the protection of the weak against the aggres¬ 
sions of the strong. This theory has hail its advocates in the past but 
few if any reputable writers could Ik* found to-day who are seriously 
attached to it.*" 

The Mechanistic Theory.— -Finally, the organismic theory may 
lx? contrasted with what has lx‘en called the mechanistic theory, which 
regards the state as a purely artificial mechanism or contrivance deli- 
IxTately created by formal contract or convention, which operates and 
functions like a machine, and which can be arbitrarily reformed or 
reconstructed at the will of its creators in complete disregard of histori¬ 
cal laws and established traditions. It regards the state as somewhat 
analogous to an edifice and its founilers to a architect ; and just as an 
architect with a commission to construct a new edifice clears the ground 
of old foundations and debris and erects thereti|x>n a new structure, so 
the jieople of a community can make tahida rasa of old institutions, 
cut loose from the past, ignore the forces of history and tradition, and 
erect upon the ruins a new state organization conceived and fashioned 
according to their own momentary notions and ideas. This was the 

Compare Coker, “Organismic Thei»rics of the State” (1910), p. |94 ; and 
Hartwig, ‘*Dcr Slaat als Organismiis ” (1922). 

***Asto these thcdries compare MacKcnzie, “rniroiluciion to S«icial Philosophy” 
(1890), pp. 131-13.1, and Montague, “Limits of Individual T.ibertv” (1885), chs. 
3-4. Compare also Leslie Stephen. “Science of PUhics” (1882), ch. 3, and 
McKechnie, “The State and the Individual” (1896). 
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theory of the French Revolutionists against which Burke protested and 
directed a powerful attack. History and experience have demonstrated 
that the theory is largely fallacious. The state is, of course, like all 
institutions, the work of men but of men working in cociperation with, 
and not in disreg.ird of, historical forces and of national habits and 
traditions ; it is not iherehire a purely arbitrary mechanical creation in 
the same sense that a building or a Cfistume is the work of an architect 
or a tailor. It is what the I'rench call a formation historique. It is 
even more : it is, as the srxriologists insist, an organic 'phenomenon, a 
social group based u|)on the fact of unity and interdependence among 
those who form it. 

History and Literature of the Organismic Theory^— ^The so- 
Lalled organic or organismic conception is, as Jellinek remarked, one 
of the oldest and most popular of all the theories of the state. In so 
far as it post nines an analogy between the state and a human being it 
goes b.ick to Plato, who compared the state to a man of great stature, 
and conceived .i resemblance between its functions and those of an 
indiviilual."'* (acero likewise drew an analogy between the state and 
tin* individual, and likened the head of the state to the spirit which 
rules the human body.“*' The analogy was a favorite theme of medieval 
and early nuxlern writers, notably John of Salisbury, Marsiglio, 
(ohannes Althusius, and cithers. 

l*he organic construction of human society, says Cierke, was as 
familiar to medieval thought as a mechanical and atomistic construction 
was originally alien to it. “ Under the influence of Biblical allegories, 
and the models set by Creek and Roman writers, the comparison of 
mankind at large and every smaller group to an animate b(Kly was 
universally adopted and pressed."^ In line with the statement of 
St. Paul that the church was a mystical body whose head was ('hrist, 
the ecclesiastical party maintained that the as the vicar of Christ 
on earth was this head : the imperialist party on the contrary main¬ 
tained that the emperor was the head. It resulted from the conflict of 

RrnnMica,” hk. IV. Cf. also Aristotle, “Politics.” TowelI’s cil. p. 113 ; 
and Barker, “Politic.d Thought of Plato and Aristotle,” pp. 127, 13S, and 276 ff. 
The CDiniMriMtii of the si.ite with the hiim.in orfr.nnisni \v.is a favorite snhiert rf 
r.irlv iKiets .iiul prose writers. Sec Shdkcs|KMre. “ Tiiliiis Ca'sar,” IT. i ; St. Paul, 
Romans xxii. S| ■ also 1 ('or. xii. 12. “Dc Rcpiiblica,” 111, 2^- 

Political Theories of the Middle Age” (translation by Maitland), p. 33. 
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opinion that there was a “ twoheaded monster, an animal biceps,’* to 
avoid which some contended that there were two bodies, each with its 
own head, both being part of a greater body whose head was God.*® 
Among later writers both Hobbes and Rousseau drew analogies 
between human beings and their artificial conventionally created states. 
Hobbes characterized the state as “that great Leviathan which is but 
an artificial man, though of greater strength and stature than the 
natural.” He compared the sovereignty of the slate to the soul of man, 
magistrates to joints, reward and punishment to nerves, etc. He even 
drew an analogy between the weaknesses of the stale and certain 
human diseases such as “defectuous procreation,” boils, pleurisy, etc.®^ 
Rousseau compared the “ body politic ” to the “ human body,” both 
f)f which he said possessed the “ motive powers ” of “ force ” and 
“will” (the legislative power and the executive power). Tlie finmer 
was the “ heart ” of the slate ; the latter its “ brain.”"® 

Development of the Theory in the Nineteenth Century .p-—The 
<Mrlii*r conceptions were little more than superficial analogies or com¬ 
parisons ; for the most part those who drew tlu*m were advocates of 
the contract theory of the origin and nature of the slate, a theory 
which was hardly comiiatihle with the organic theory as it came later 
f(i he expounded and defended. Hlie reactirui against the eiehteenth- 
century theory of the social contract, which look place in ihe early 
part of the nineteenth centnrv, found emhcKliment in the organic 
theory, which, it was helievi'il, offered ;i Mihsiiinte more in accord 
with the real iialiire of the state and with the true relation existing 
Ix'tween it and the individuals who comprise it."*’ The new theory 
took r(x>t in (Jerman soil and there it found its most notable advo¬ 
cates. Among the earlier of these writers whf) enunciated the theory 
in f»ne form or .uioiIkt were T eu, Schelling, KraiiM*, Ahreiv:, 
Smitthenner, Wait/, Gfirres, VolgrafT, .Stahl, Zacharia, Frantz, and 
others.’^ T‘he f.is-.in Mion of the tlu-orv with its hiolc»'.»ical anahigies and 
parallc'lisms liecame ‘o widespread that jxdiiic.il science, ff»r a time, 

“•^Gilchrist. “Principles nf Pnliiic.il .Science'** p. ‘1*^. 

“^Sef liis TntriKlnctir>n in “The Leviathan.’* “Works," vnl. Iff, pp. ix-x. 

^•’’•“Thc SiK'i.il (luniract.** hk. ITT, chs. 1, 11. 

2® Oimp.ire Merrin»n, “Hislorv of fhr Theories of Sovereignty since Rousseau ** 
(lOH)L op. V-tT., .111(1 (leitell. “Ilistnrv of Political Thoiirhi** (IW). p. m ^ 
Their views are evplaincd Iw Oiler, “Orpanismic Theories of the State** 
(1910). pp. 20 ff. See also .Schiil/e. “Drnisches .Sta.itsrccht.** vol. I, jip. 
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seemed in danger of being swallowed up by natural science, llie 
culmination of the theory was reached in the writings of the noted 
Kluntschli, between 1852 and 1884,^** who exaggerated it beyond that of 
all his predecessors. The state, he declared, is the very “ image of 
the human organism."*'’ Eiich has its member parts, its organs^ its 
functions, its life processes, and between those of the state and human 
organisms there exists a deep and striking resemblance. He pushed 
the biological analogy so far indeed as to impute sexual qualities to 
the state, it IxMng personified as masculine in character as contradistin¬ 
guished from the church, to which he assigned the attribute of femi¬ 
ninity.'^’ His comparison of the structure and life process of the state 
with those of the human lx)dy was extremely fantastic and even 
absurd. The stale, to him, was “ no mere artificial lifeless machine," 
hut a " living spiritual rirganic being." As an oil painting, he said, is 
something more than a mere aggregation of drops of oil, as a statue is 
.something more than a combination of marble particle.s, as a man is 
something more than a mere quantity of cells and blood corpuscles, 
.so the nation is something more* than a mere aggregation of citizens, 
and the state .something more than mere collection of external 
regulations.'” 

Spencer’s Analogies^ —While the organismic theory in it.s 
mfwlern form originated among the (kTinans and found among them 
its most numerous and elcKpuMU votaries, it had some supporters in 
Kngland, Austria, Russia, and France.'*" In luigland Herbert Spencer 
adopted the theory and in his ** Principles of Sociology " (1878-1880) and 
other writings, ap|dying the methods of the new science of biology, he 
drew an elaborate anal«>gy between society and a natural organism. 

AII>;rnidnc Staatslchrc'* (18^2), later expanded into his larger '*Lchre 
vom modernen Staal”; “Cesammeltc Schriften ; and “ Psycliologisclic Studicn 
iiber Staat iind Kirche" (1884). ^ Psychologischc Studicn," p. 22. 

p. 59; also his “Allgemcine Staatslchrc," hk. I, ch. 1. 

" Allgcmeine St.iats1ehrc," p. 192; "Tlicory of the Stotc” p. 18, and the 
review in (Toker, pp. 104-114. 

^-Treiisthkc was one of the few German writers who critici/ed the organismic 
theory. It is he said "obviously misleading to look upon the state as an organism 
as many theorists do." It was dangerous, he added, to treat it as a natural organism 
and to import the terminology of natural science into political science. Besides, the 
lM>undary lictween organic and inorganic life could not lie clearly drawn .ind the 
calling of the state an organism did not express its nature. " Politics," vol. I, p. 18. 
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Society he conceived to be a natural organism dilTering in no essential 
principles from other biological organisms. Both the animal and social 
bullies, he affirmed, begin as germs, undergo a process of continuous 
growth, the parts, as they develop, becoming more and more unlike, 
and exhibiting greater complexity of structure. \s the lowest type of 
animal is all stomach, respiratory surface, or limb, so primitive society 
is all warrior, all hunter, all hut builder, or all tcK)l maker.'*** As society 
grows in complexity, division of labor follows, /.e., new organs with 
ililfercnt functions appear, corresponding to the differentiation of 
I unctions in the animal, in which “ funclamenial trait” they lK*come 
“entirely alike." In each case there is a mutual dependence of parts, 
the full performance of the functions of each member being essential 
to the health and preservation of the rest. If the iron worker in the 
social organism Mot\s work, or the miner, or the food producer, or 
the distributor fails to discharge his naiur.il functions in the economy 
of society, the whole suifers injury just as the animal organism sulTcrs 
from the failure of its members ti> perform their functions, 'nnis the 
“ parallelism between social ami animal life" is maintained. 'Hn* 
.slow but constant replacemi nt of cell tissue and blfM)d napu.scle in the 
animal organism, by which it is ilestroyed and reproduced again, we 
are told, is paralleled by the processes in society, by which it is per¬ 
manently maintained, notwithstanding the deaths of the component 
members.’** Spencer attributed to both the animal organism and the 
social body a ” sustaining system ” consisting of alimentation in the 
former, and production in the Litter; a di.siributing sy.stem ” con¬ 
sisting of the circulatory apjiaratus in the human body, and the trans¬ 
portation system in society: and a “regulatory system,” consisting of 
the nervous system in the animal, and of governments and armies in 
the state.'*■’* 

In spile of all these elements fif resemblance, Spencer admitted, 
however, that there is one “extreme unlikeness” in the structure of 

33Vol. I, pt. n, see. 217. 
iHd,, see. 217, also ehs. 3 and 4. 

ehs. 7, 8 and 9. In the Westminster Review, in 18fi0, Speneer pub¬ 
lished an essay in which he drew a parallel between the up and down lines of a 
railway, which furnishes the circulation of commodities in the social organism, and 
the arteries and veins cif .in .inim.il. monev being the lilfMid corpuscles and the 
telegraph wires the nerves. I .im unable to find any allusion to this parallel in his 
collected works, from which it seems to have been M'isely omitted. 

GAtL p.$.— 14 
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the body politic and that of the animal organism. The latter, he said, 
is concrete in structure, that is, its units arc bound together in close 
contact; while the social body is discrete, its units being free and 
“ more or less widely dispersed.’*^” He readily admitted that the 
dilTerencc W'as “ fundamental,” thoiigli, he saiil, “ upon chxse exami¬ 
nation it will not put Lotnparison out t>f the ijuestion,” for it can be 
shown that ” the social aggregate, though discrete, is still a livini* 
whole.”’*" 'I'here is still another difference between the two organisms, 
111 * added, which “ greatly affects our notion of the ends to be achieved 
by social rirgani/aiion,” namely, the lack of a “ nerve sensorium ” in 
the social Uxly. In the animal, consciousness is concentrated in a 
small part of the aggregate ; in the social r>rganism, it is diffused 
throughout the aggregate. Hie concltision of practical politics which 
Spencer drew from the failure of the analogy at this |X)int was that 
the welfare of the aggregate in society, crinsidered apart from that of 
the units, is not an end to he sought; that, in short, sciciety exists for 
the benefit of its members, not its members for the benefit of society.”** 
l^poti the dissimilarity which be found betwein society and the bio¬ 
logical organism, or ratlur upon the discrete nature of the social 
organism, he built up bis individualistic political philosophy, which 
has seemed to some to be wholly inconsistent with his organic theory 
cjf the state.”® 

Other Advocates of the Organismic Theory^ —^Thc Austrian 
publicist Albert Schiillle was another writer who greatly overworked 
the biological analogy. In four large volumes entitled “Hie Structure 
and Life of the Social Ilody ” (“ Ikiii und Ia-Ikmi des socialen KiVpers,” 
187‘5-1S7S), he i-mphasized at great length the anatomical, |ihysiolo£»i- 
cal, biological, and psychological resemblances belwirn sf>ciety a.nd the 
animal body, and asserted ibai society is an organism whose proto¬ 
plasm or tinit is man, the state or government in the one corresponding 
Xo the brain in the other. His work as a whole exhibits eviih'iice <»f 

•*« Wi/.. sec. 220. •**7//7VA, sec. 221. iHil.. see. 222. 

(Compare Ritchie, “Principles of Sl.ite Interference,** p. 17. S|x*ncer’s deni.il 
of the csistoncc of a “nerve sensorium" in .society was pmluhly the result of liis 
individualistic thinking, .\fter his long argument in snppc.rt nf t!'e i>rganic then.-v 
of siKii'ty, it seemed necessary to reconcile his biological theory with his doctrine oi 
individiKilism by showing that after all there is .i difference and that the parts are 
not dependent on the whole, as they arc in the c.ise of the animal organism. 
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.'iiormous learning and wide research, and the theory of the organic 
jiature of society was supported with ability and ingenuity.Of a 
similar character and magnitude was the work of Paul Lilienleld, a 
Russian sociologist, whose “ Thoughts concerning the Social Science of 
tlie Future'* (“Gedanken iiber die Socialwissenschaft der Zukiinft ”), 
published in five volumes between liS7.> aiul ISSl, constitutes ati ela¬ 
borate exposition of the organic theory, including the laws of social 
j)sychology and social physiology. He went even beyoiul Spencer and 
Scliiillle in the emphasis which he placed on the organic character i>f 
society, and in his advocacy of the biological analogy/* Among others 
who have explained and ilefended the organic theory may be men¬ 
tioned the French writers Auguste Comte,’" I'oiiilloe,’^* and Reno 
W'orms.** Of these the French sociedogist Worms is to-day probably 
die most eminent advocate of the organic theory. In his “Organism 
and Society " he expounds .iiul defends the biological analogy, main¬ 
taining that the anatomy, physiology, and patliology of society possess 
striking similarities to the structure, function, and path(»logy of living 
beings.*^"’ 

Evaluation of the Organismic Theory.— If the organisniic 
dieory meant simply th.it the state is something more than an aggre- 
g.itioii of individuals crowded or masseil together without any unitying 
iTond,—in other words, that it is a society in which the members indivi- 
iltially are in a peculiar sense dependent n|H)n the whide and the whole 
in turn is conditioned upon the parts,-- no welbgroimiled ol'.jr.-tion to 
It could be sustained.'''’’ Fven the biological analogy up to a ceitain 
point, though subserving little or no firactical purpose, is h.irmless and 


^®0»mp.irc LiTfiy-Hfaiilicii, “t/eiat rncKlcTnc cl scs limites,” rli. 4. 

For .1 statement of tlic difTerence between ilieir eoncepiinns sec the preface 
of Rene Worms to I.ilieiifeKrs “I.a pallioloRii* snci.ile,’’ fi. vii. In the litter work 
Ijlienfeld continues liis study of the org.inic nature of snijeiy, considcritijt in 
p.irtieiilir siicli topics as ilie “ in.dadies of tin- soti.il «)rgaiiisin,'* its “nervous 
wslem,” the “p.itliologv of sexicly,” “social tlit-r.ineiuics/* etc. 

‘Positive Philosophv” (r, vols., IS^».1S42), vol. IF, rli. 

*■* “ r..i science soci.de confe’n|Mir.iine ” (IHSU). 

* * '* ()rpanisme el socieie " (. 

■•■'Sec especi.illv eli. 1. The conceptions of t'omte, Pliintschli. Spencer. Si h'iffle. 
Lilicnfeld, Foiiillee, and Worms are well analy/ed !)y tinker, op. at., pp. PM If. 

“•^Oimpare Hohhonse, "Liljcr.dism/’ pp. I2^-I.SI ; also his "Social Kvoliiiion 
and Political The*^rv'’ (P>in, p. 87, where he observes th.it " lo speak of society 
.a.s if it.wcre .i physic.d organism is a piece of mysticism, if indeed it is not 'piite 
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scientifically iiiuibjectinnable, foi manii'estly there arc certain elcmeiuv. 
of resemblance iKiween the structure and functions of the state on the 
one hand and those of living beings on the other. But at many points 
the comparison utterly fails and the resemblance becomes pure fancy. 
Thus the resemblance bc?tween the cells of a biological organism and 
the human beings who constittite the lx)dy politic will be seen upon 
ch;se examination to be exceedingly superficial. The former are 
mechanical pieces of matter, with no independent life of their own. 
each being fixed in its place, having no power of thought or will, and 
existing solely to support and perpetuate the life of the whole : the 
latter are intellectual and moral beings, each having a will of its own. 
possessing tin* power of foresight, movement, and self<onlrol, and a 
physical lib* indi pendeni of the whole of which they are a part, baich 
inclividtial has to a large extent the shaping of his own life ; and his 
place in the organism is not determined for him nor are his activities 
wholly regulated by the stale. This lack f»f consciousness and will on 
the [)art of the cells of the animal organism and its presence in the- 
stale organism is one of the instances where ilu‘ analogy fails. With 
the plant or animal organism the dependence of the p.nis on the whole 
is essential, and the relation intrinsic ; if they are severed from their 
connection, as a hranch from a tree or .i limb from an animal, they 
perish and cease to be living matter. With the state, on the contrary, 
thf separation of a memIxT does iidI result in destruction, physically 
speaking ; the individual separ.ited from the whole is still an indivi¬ 
dual.*^ iM(»reover, the laws of growth, development, decay, and death 
which govern the life of the human org.inism are scarcely analogous 

nuMiiinglcss.” " lUit,” lie ackls, “the life of society ami the life i»f an intlividu.il 
ilo resemlile une anniluT in eerl.iin respects, and the lenii ‘nrijiiiiic* is .isjustly 
applirahlc to the one as to the other, for an organism is a whole, consisting of 
interdcpciuleiU p.irts. Each part lives and funclitins and grows by subserving the 
life of llie whole. It sustains the rest and is sustained In them, and through their 
iiuitual support conies a common development.” 

('onip.ire .M.iekeir/ie, " IinriKliicliiMi to Sttei.d Pliilosophv," p. HS. See alM» 
lad'ur’s crilii isni of the org.inisiiiic tlieorv in general and of Spencer’s analogies in 
particular {op. cit., Referring to the .iii.ilogv between the cells of a Ido- 

logical org.inism and the units of socicMv, he c.ills attention to one curious differ¬ 
ence which apiicars to have cscajvd Spencer’s notice, namelv that a living cell 
cannot he a p.irt of two distinct organisms at the .same time, whereas an individual 
member of the preiendcil sficitd organism may lie a memlier at the same lime of » 
great numlier of other societies or associations w'hich constitute in themselves dis¬ 
tinct organisms. 
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.111 .iiiy sense lo liiuse which reign in ihe world of politics. An organism 
grows and develops from within by internal ad.iptaiion, not by the 
addition from without of new parts; while the state changes rather 
than grows, and does this, for the most part, by the process of formal 
alteration as a result of volitional power and conscious ellort of the 
members. Its growth, ii such it may be called, is largely the restili of 
the conscious action of its individti.il members anil is to a gie.it extent 
'ell-directed. The eleini‘nis rt! volition and of conscious ellort do not 
rnier into the growth of an organism : it clumges in ohedience lo the 
operation of blind mech.inic.il forces of nature, the parts having no 
rower to alter the direction of its growth or to add lo its stature.**” 
Indeed, as Jellinek rem.irked, growth, decline, and death are not iieces- 
siry processes of stale life though they are inseparable from the life of 
I he organism.*” The state does not originate or renew itself as a plant 
nr an animal d(K‘s. In I'.ui, to quote Jellinek again, many modern .states 
like the German limpire, Italy, and some of the B.ilkan commonwvalths 
h.ive owed their cNistence to the sword rather than to any cause that 
may he compared lo the procreative or generative processes through 
which plants and animals come into existence.'*” 

Our conclusion must be that the biological analogy, in the form in 
which it is iisu.illy stated, is not only fanciful .and absurd, hut even 
mischievous, and would not merit notice were it not relied upon by 
some respectable writers as the jiistilicaik>n of an important theory 
concerning the relation of the snile to the individual members com¬ 
posing it. .Some <if these biological comparisons are ingenious and well 
si.ited ; to m.mv writers they h.ive proved fascinating and seductive ; 
lo (.tiurs ihev have consiiuiied the basis of an argument for a theory 
of the stale which would s.icrifice the individual to socielv. Tlie organic 


Lct’iir o'lsorves fnrihiT tli.il if \vc p.iss from compnrisoii to indentific.itinii and 
■N.iy lli.'it llic st.ilcSf :i person nr \erii:ilile animal "l eiMiise its mads and railw.iy'. 
and s«Min, ptTli.i|is. its ballouns, corrcsfiond to our .irtcrics anil mir veins, we shall 
es'piriencc the feeling that if is a defiance of all common sense” (p. 710). 

(^imp.irc also Rirker (o/>. c/V., p. 10), who remarks lhal *'ihe 'i.'ir is not an 
org.iiiis’n, ' lit ir is likr an firi;anisni ; it is not an or^^anisni hec.iiisc it is not a 
physic.il sinicUire.** 

Compare WilloiiRhhy, “Nature of the State,” p. 37, and W.ird, “Psychic 
Factors of Civilization," p. 

System iler siihjcktiven ofTcntlichcn Rcchten,” p. 40. 

Rcchi lies mod. Sla.itcs,” p. 149. 
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thccjry, in thi; seiisi* in which it is unilcrstncKl by many writers, rests .n,: 
mere analo^*y, and we sliould do well to heed ]-,C)rd Acton's warninu 
alxnit analogies, metaphors, and parallelisms lest we come to griel, 
For this reasf>n Jellinek Migi;ested that we had better reject the theory 
in totii lest the danger from the large amount of falsity in the analogy 
should outweigh tiu* good in the little truth which it contains/’^ 

Value of the Theory. —Nevertheless, the theory has not been 
without a certain value, it served as an antidote to the eighteenth 
century individiialisiiL doctrine that the slate is a mere artificial mecha¬ 
nism, the materials of which, as Jitirke said, can b(‘ collected from any 
quarter and put together on any principle that the architect may think.'’" 
It eniphasi/(‘d the unity (if tlu‘ state, the interde[)endence of the indivi¬ 
duals who com|)ose it, and the impossibility of civilized life in isolatior 
apart from S(;cieiy. It taught that the state “is not ilie h.tsty prcjdii.i 
of a day, but the well-ripened fruit of wise ilelay " : that it is a growth 
which, like a plant or an animal, has formed itself by slow' degree'* 
rather than by art and that the individual can lu* more separate Ivmscli 
from it than a leg can Ik* severed from tin* body or .t limb from a xn\ 
aihl still maintain its lifeIts chief we.ikttess lay m its i \agger.iti(Mi 

For rriticisiii of the organic theory see Jellinek, “Reclil ties mod. staates,' 
p. 142 tT.; Leroy-licnulieu, op. lit., cli. 4; Mackenzie, “ Inirocliiciion to Socia. 
Philosophy,” ch. .4; Sihulze, “Deutsches Staalvrecht,” t, 2.1-23: l.e.icock, “Ele 
meiils of Political Science,” tip. St).82 ; Willoiiglihy, “ Nature of the Slate,” cli. 
Worms, in Ins “Organisme et Sckm'u*,” ch. 2, examines and answers the varion** 
ohjrelioiis to the organic theory. Professor Kniesl Parker (“Political Tlioiiglii 
from Spencer to the I’reseiit Day,” pp. lO'ilF.) points out that to suggest a parallel 
hetween two things is not to determine the rel.ition hetwceii them, and that the 
more yon labor the p.iral1cl the more yon forget to determine the relation. Oiiiciz- 
ing Spencer, who “faced the problem but instead of solving it bill his heul in the 
sands of metaphor,” Parker says; “Spencer is the classical instance of the labor 
and the forgetting. In the second place, if yon seek to esMblish a parallel, it is 
necessary to be clear about the iw'o terms of the parallel. If yon compare two 
organisms, you must be clear about both. Spencer is clear aboni the individual 
organism, which is obvi.iiisly physical; he is by no means equally clear about the 
social organism.” Again, referring to the ailoptioii '.ly Spencer of the organic 
conception of the stale, Parker observes; “The ailopiion seems w hole lieartcd ; it 
is illnstrateil by a wealth of analogy w'hcthcr between Protozoa and Piislimeii, or 
between nerve trunks running by the side of the arteries and the telegraph-wires 
winch run by the side of railways. Put the adoption is only secured at the ost 
of a sacrifice of the unity of the organism." 

.vj •• Rcilcetions on the French Revolution.” 

*^®0)mpare Vaughan, “History of Political Philo.st>phy ” (Pi2^), vol. II, p. 24 
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and in the fact that it rested ui^on analogies which were often siiper- 
licial or false. 


i * III. The Contract Theory 

The Theory Explained. —As stated above, the organisinic 
I he-TV represented in part a reaction against the so-called contract 
iiKi>ry which dominated the political thought of the eighiivnlh century. 
This theory must now he explained. In the minds of its votaries it 
i.'n-n assumed two forms : first, it olTered an exidanalion of tiu- origin 
I •’ the stale ; second, it was a theory of the rel.uion heiwivn those who 
^.)\ein and those who are govcTiied. Those wlu) adopted and 
(■\{'oiinde<l if as a theory of the origin of the state assumed the exi.st- 
I ici‘ «)f .1 primitive, pre-civil (some maintained that it was also a pre- 
• vial) condition of mankind, escape from which w.is elTecii'd hy mi-.ins 
«-i a contract, pad, or c<ivi-nant, ex[iress or tatii, lx*tween each individuals 
.rid his fellows, hy which each surrendered his “natuiar* right to dif 
he pleased and received in exchange “civil" rights; that is, rights 
c;eated and protected hy the state. Tin's pre civil c(»ndition of society 
V as described as the original stale «»f nature. 

According to Holdvs the rights <if men living in this condition 
were limited only by their physical power ; then* were in iail no such 
tilings as right (ji* wrong, no iustice or injiisiiLe, and no projHTly, since 
.ill these are creations <il the slate. Naturally selfish, egoistic, brutal, 
uivelons, and aggressive men wrre, paeniially at least, in a perpetual 
't lie of svar each with all. Accordinir to lajike's conception, on the 
miifrary, men in the state of nature were n.uiirally sociable, allruisti.-, 
.!ud peaceable. More«iv< r, the stare of nature »vas not a lawless state : 
men in l.u'l wru* bound by that vague, indi’linili* ibing called natiiial 
law" or the “law of nature," the exisieiici* i»l which was generally 
recogni/ed by jiirisis prior to ibe niiuteenih century, altbnugb it was 
denieil by TIob.bes. Thai law, said Lcxke, was i^.ain aiicl iniellii-ible 
i'l exery re.isdii.ible criMtiire, but the iiicoiivfiiience lay m the f«' i 
that each man was necessarily the iudg** as to what it |K*rmitte<! and 
wli.ir it forbade and he was also the “executioner" of the law. In 


Gilchrist, “Principles of Political Science" p. 5J; and Gcttell. "History 

of Pn1itic.il ThoiiRlil" (1*>24), pp. 410 ff. 
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these circumstances there was need of a common judge to inicrpra 
the law and a superior authority to enforce it, considering that men 
are biased and not therefore compt'tent judges in their own cases. 

Nature of the Cbntractd— -Whatever the difference of opinion 
among the philosophers ns to the actual character of the state of nature, 
they were all in accord that it was an iins.itisfactory condition nf 
society,’'^'* and that the only means of escape was through covenant. .\s 
to the naiure of the transaciion, the pliilosophers who defended tiu* 
theory held different ojiinicns. According to Ilobhes each individual 
agreed with all the others to surrendi r his rigitr to govern himself, to 
some particular man or asscmldy. By doing iliis ihey established the 
Slate, and the person or assembly upon whrnn they had bestowed their 
[Kjwcr was the sovereign of whom they were siihjt'cis.'"*® Locke, on the 
other hand, wishing to justify the principles of the Imglish Rcvoliiti(*n 
of UiSiS as Hohl)Cs hail wished to justify tlu* absolutism of the Stuart 
kings, maintained that the surrender of rights was to the community 
and nor to any man or assembly. According to Hobbes, the king was 
not a party to the contract .ind was not therefore hound by it ; accord¬ 
ing to Locke, on the contrary, the people rather th.in the king was the 
sovereign, and the latter might forfeit his ioffice by violation of the 
terms upon which he was vested with authority.®® Rousseau’s idea of 
the transaction was es.scntially the same as that of Locke. Each indivi¬ 
dual "puts his person and faculties into a common stock under the 
direction of the general will ” ; “ each man giving himself to all, edves 
himself to none " ; " what he loses by the social crmfract is his natural 
liberty and an tinlimited right to anything that lemjits him which he 
can obtain ; what he gains is civil liberty and the ownerdiip of all 
that he possesses.”®^ 

Rejection of the Contract Theory^— This theory, in mic form 
or another, of the origin of the stale was supported by a long line of 
philosophers; jurists, political writers, and even poets, beginning with 

Ronssc.iii appears to have been .nn cxcepti«’in, sinec in his early wriiini’s, .it 
least, he pictured the slate of n.mirc as an idvllic stare, a sort of Arc.idi.in par.uli'«e 
in which men were happv, carefree, and pe.'iccahle. See the siimmarv in Tu/v-'s 
intrculiiction to hb English translation of "The Sixrial Contract,*' pp. 20ff. 

«»See his -Leviathan” (1651), ch. 17. 

•■'•luockc’s theory is set forth in his "Two Treatises on Government*’ (lf)80V 

a7«The Social Contract*’ hk. I, chs rt. 9. 
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the nfionarchomachs of the sixteeiuh century and including, in addition 
to Hobbes, I-^kc, and Roiissenii, such well-known writers as Hooker, 
Milton, Grotius, Pufendorf, WoliT, Suarez, Kant, Hlackstone, Spinoza, 
Fitlite, and many others. Hut in the latter part of the eighteenth 
century and in the nineteenth cent in y it was attacked by such writers 
as Hume, Bentham, Burke, Von Hallia-, Austin, Lieher, Woolsey, 
Maine, Green, Bluntschli, Sir Frederick Pollock, aiul others. All of 
them pointed out that the thany had n(» historical foundation''*'* .uul 
that it was untenable on grounds (if philosoj'hy and reason, since it 
presupposed the existence of a political consciotisness in the minds of 
Fi’di living in the state (jf nature, -a consciousness which they ilo not 
jio'sess. By some writers, like Maine, it was i^ronoiimed to be “ worib- 
less”; others, like Green, pronounced it to be a “fiction"; Woolsey 
de hired it to he “utterly false”; Bentham dismissed it as a “rattle” 
for amusement; while Sir Frederick Pollock char.iclerized it as one of 
the “ most successful and fatal of political i»njM>stures.“‘'^“ As an expla¬ 
nation of the origin of the Mate the theory is now entirely discredited, 
like various other early political tioctrines, and no reputable pbiIoso|>her 
or {political writer could be found to di*fend it.*'** 

•'**Thc constitution of .Vf.issachusctts (17S0\ which asserted “that the people 
liavc entered into an original, explicit, and solemn compact with each other,” is 
sometimes cited as furnishing the historical proof; but in reality it was only an 
empty declaration, not the record of a historical f.ict. Tlie Mayflower ('ompact “ 
of Nov. 11, 1620, by whicli 101 emigrants to America, before landing, entered 
into an agreement whereby they "solemnly and mutually, in the presence of Cod 
and of one another, covcnained and combined ibeinsclves together into a civil body 
politic for their better ordering and preservation ” has also 1 een rited as example of 
the original contract. Uiil ujion examination ihis, as well as the oilier instances 
relied upon the advocates of die theory, will be seen to be no example of ihc 
founding of a new coMimonwealth hv men in a state of nature, but merely the 
transplanting to new lands of political institutions liv men already subject to 
imlitical authority, fndeed, in the case cited above, rlic transaction was nothing 
more than the extension of an already existing slate to a country no: yet inhabited 
hy civilized races. Tlie Mayflower covenanters, in fact, expressly acknowledged 
that they were “ loyal subjects “ of an existing s*wereign. 

For the hisiorv and forms of die thei»rv in ileiail. and many citations to the 
lircratiire, sec my “ Inin mIucI ion t«i Political Science" (VHO), pp. 02fT. 

Compare Carre dc Malberg, op. cit., vol. I. p. ‘^2 ; LeFiir, “ L’etat, la soiiv. 
et Ic dniit." pn. P'-’*'*: and ftrlandu, “ Princifcs i!c droit public coit.i.” (Freni h 
irans., p. ‘!2), who reject die theorv also -I ccaiise, as they maintain, men are 
incapable of living otherwise tlian in sociclv and besau^c there is no evidence that 
they have ever done so. The state, .as (^arre dc Malberg observes (p. *>4), is not 
the result of a conventitmal arrangement between indisiduals, but of forced sub- 
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The Theory of the “ Governmental Contracts —^Nevertheless 
some o£ those who reject the thef>ry as an explanation of the origin of 
the state, maintain that it is valid as an explanation of the relation 
between those who govern and those who are governed. While there 
may be no well-authenticated historical examples of a formal contract 
or cf»venant entered into between the pecjple and their rulers, such an 
agreement or understanding, it is argued, existi by implication in ever\ 
democratically governed state. The sacros.mLi doctrine that govern- 
meiiis derive their just powers from the consent of the governed, anc’ 
that peoples have an inalienable right of revolution against govern 
menis and rulers who violate the conditions upon which they hav» 
been entrusted with the power of government, rests, it is said, iipoi 
the priiicijile that there is an implied cnntraciual relation between ihosi 
who have been so invested with power and those who have conferred 
it. 'I'liere is, in short, a reciprocal obligation upon Uiih parties : an 
jihligation on the part uf the one to govern in accordance with the 
terms «if the grant and to furnish that protection for the guarantee of 
which the state was in large part established ; an obligation on the 
jiart of the others to render obedience, and where necessary, service 
to tin* duly and legally established authorities. If, therefore, one party 
defaults in the iierbirmance of the obligation, the oilier is released from 
the duly of iH-rformance. 

Evaluation of the Theory.— In this .sense tin* iluetrine of con¬ 
tract is more ch-fensible, although flu- iermint»li)gy Is ivn entirely Mtis- 
factory, since the employment of ilu- wool “cimi'i.ki” may lead lo 


mission to social exigencies which :hey arc powerless to eliule. Compare I.' l'iir 
(** LVt.it f«'*ileral.” p. W), who rcaiarks that “ilie stale, like the faiiiilv, is nccc^sa^y 
to society *mil like it i.s not the result of a contract hut rather of the force of 
things.” C<impjrc also l''smein Droit const.,” Sth cck, l‘’0*k p. 2^2), wh«i 
characleri.'cs the tlicory a.s a “juridical liction.” It is, he says, unsustainahlc, first, 
because it s.uTificcs llie right of the individual, since it involves an alienation of 
himself and his rights hir the henelil of the community, and second, because it 
makes the right of (he individual rest u|kiii a primitive and absolute iiulepcnd'/nce 
resulting from a slate of nature, which with the social contract arc histrirical 
hy|)otlieses contrary to the facts of history and of s»xiology. See also Dugiiit, 
“Droit const.” (1'>11), vol. 1, p. who rejects the theory as an “iin.sustaina Ic 

hy|>othe.sis ” l^ecaiisc it assumes that the idea of contract could he present in the 
miiuls of man in the so called state of nature, which he says is im|K)ssible since 
men who arc not alre.idy living in scxicty cannot have any notion of contractual 
relations and oldigations. 
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implications which are both false and d.in^eroiis. Thus if the slate is 
merely the result of contract it might he argued that since the whole 
idea of contract implies a voluntary relation, any individual is free to 
become a party to it or to remain outside in a state of outlawry, as he 
may elect, just as one is free to bcc(jme a memluT of a business partner- 
ship or not as he pleases -a proposition which of course cannot be 
.ulniiited. Furthermore, it might be ecpially argued that the contract 
IS binding only upon the original parlies and not upon their successors 
who have never given their adherence to it. In that case the state 
would expire with the (K‘aih of the original parties anil would have 
ri) be renewed by their successors. 1 o linhl that the original contract 
is perpetually binding Jiot only upon the original parties but tipon 
future generations who have never consented to the agreement would 
be in the face of the principle that a contract is binding only upon 
those who have voluntarily entered into it. 'I'luis the contract theory 
lends to make the state a matter of caprice, and if followed out to its 
logical conclusion it would lead to the subversion of all authority and 
I'ossibly the dissolution of the state.*” 

Conclusion. —'I'hc only tenable conclusion is that member.ship 
in the state and the oblig.itions of allegiance and obedience cannot 1 k‘ 
interpreted in the terminology of legal contract. We can no more 
explain them on the tluory of contract than we can account for the 
membership of a child in the family or its duty of obedience to the 
parent, on the principle of consent. I'hese relations rest upon utility, 
and the general interests and netessiiies of socieix : they are indepen¬ 
dent of consent and they an* entered into \vii!v/ui any more thought 
as to their justilualioii or legal basis ibni one bestows iijinn the ‘prin¬ 
ciple of gravity or the oper.ition of the l.ixxs of n.iiine in g« lu ral.*'” 

Fin.illy, the contr.ici theory lends tf» reduce tin- %i.ite to the level of 
a parinersblp or ji»int stock coinp.my an artiliiial i re.iti mi rather than 

Cf. Jdliiick, op. cit., p. 2t)S ; Eliintsclili, op. cit., hk. IV. cIi. ; M» Kcclinic, 
"The Sl.itc and the Individual,'* p. 33; WofiKcy, “Pnlilical Science-,’* vul. I, p. 

; I liinic-. “(^f the Origin.il Oimp.icl,’* “Works,” vol. I, pp. !V»|T.; Willoii;:hhy, 
“Nature of the Smic,'* p. 125; and Lichcr, “Politic.il I-ihics.** yol. I, pp. 283-294. 

®“The German writer Von Haller, one of the earlier critics of the contract 
theory, declared that it would he as logical to speak of .i contract between an 
individual and the sun that the latter would warm him, ns to speak of a coxenant 
bclw'een the individual and the state. Quoted !»y .Merriam, op. cit., p. ^»5. 
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the |)r(Kluct ol hisloricil growth and social necessiiy. It was against 
such a view of the state that liiirke directed the most eloquent of his 
attacks, in which he said society was something more than “a partner¬ 
ship agreement in a trade of pepper and Cf)lTei-, calico or tobacco, or 
some other such low concern, to he taken up for a little temporary 
interest, and then dissolved by the fancy of the p.iriies " The consent, 
lie said, upon which the contract theory rested was in fact no true 
consent at all, and the assumed contract, so far from being a mailer ot 
(■hr)ice, was imposed by the necessities of man's nature. 

It would be imjvissible, says an eminent political philosopher, to 
define the ends of tlie stale mrire nobly or more completely than did 
Burke in this partly (juoted passage, and hi* adds that it “would be 
(‘cpially impossibk* to del'ine iliem in a sense more absolutely op|)osed 
Co ihe external and limited .lims assumed by the individLialists.''*’’"* 

The contract theory, howeviT, like the organismic theory, served a 
useful purpose in its day by tmwiding a wea|>(>n for combating irres¬ 
ponsible rulers and a iusiilkation for resiMance to tyranny. Out of 
it there developed the doctrine that kings derived their authority from 
the people, were responsible to them, and could be deposed for breaking 
the pact which they were assumed to have entered into at the lime 
j)f their coronation. 

/IV. T UK IcFMisne OR Mktaimiysic.al Theory 

Statement of the Theory.— The idealist theory of the state, 
sometimes called the iihsuliitt* theory, sometimes the philosophical 
theory, often the metaphysical theory, is .said to have had its origin in 
the doctrine of Plato and Aristotle that the state alone is self-sufficing 
and that in it alone is the individual capable of living the gixxl life 
and of realizing the highe.st ends of his existence.'’’* Out of his incon- 
trovertihly sound doctrine was developed a philosophy which idealizes 
the .slate and glorifies it almo.si to the poini of deiHcation ; which 
ti’nds to regard it as an end rather than a means; which treats it as 
o:iinipotent and omniuMiitU'icnt : which places it upon a pedestal at 
the f(K)l oi which its memliers are expected to how down and worship 

®®V:uiglian, “Histiiry of Politic.il Philosophy” (1924), vol. II, p. 54. 

•■*(^»mparc Itwil, Intrcxliiciion to Modern Political Theory’ (1924), p. 10. 
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it; which teaches that it can do no wruii); and that whether good or 
bad its authority must lx? obeyed wiihoui question, and that resistance, 
to its commands or revolt against its authority, however, oppressive or 
unjust, is wicked and iniquitous. Furthermore, it regarils the slate as 
having an existence ajiart trom the people who compose it; it is a 
mystical, super-personal entity above the nation organized ; it possesses 
a will, rights, interests, and even standards of morality of its own, 
separate and distinct from those of individuals or even of the sum of 
individual wills ; and it, rather than individual enterprise and elTort, 
i.s the real source of all civilization and progress. 

This is, in substance, the idealistic or metaphysical theory, at least 
as it has Ixen expotindetl by some of the political philosophers with 
whose name it is commonly associated, and by some militarists who 
are commonly reckoiietl as being their ili.sciples. The “father'* of the 
iik'alistic theory was the (uTman philo-sopher, Immanuel Kant, 
although some would bestow that distinction upon his successor, 
Hegel. Kant’s <loctrine is found mainly in his “Metaphysical First 
Principles of the Theory of I^iw ” He maintained that the 

Mate is omnipotent, infallible, and divine in essiaict*, and that all its 
authority comes from Ciod ; that obedience to its authority is a sacred 
duty, even though that authority is illegitimate and in the hatids of 
a usurper—that obedience being due because the slate realizes a holy 
and divine idea. Kant's horrt)r of revolution was so great that “he 
preached a stagnation,” says Vaughan, “ which even Hiirke would 
have regarded as excessive."'*^ Yet when revolution «KCUired and a 
legitimate government was displaced by one established through 
violence, so superstitious was his veneration for established authority 
that he con.sidered obedietice to it a duty because, although founded 
on revolution, it “ realizeil the idea <if the stale. ' Indeed, citizens 
and subjects c»ught not to iiupiire too closely into the quest km of 
legitimacy ; their duty is not to dfuibt or question the legality of 
established authority but to obey it blindly and implicitly. 


**’•''A pnrtiiin «>f it has Iiccii ir.insl.'trd into English hy W. Hasiii: witli the lith* 
“Tile Philosophy of Law" (1SS7). It is siimmnri/eil bv Dunning in his “Political 
Theories from Rousseau to Spencer” (I92t)), pp. 13<t-lVi; hy Vaughan, “Studies 
in the Hi.story of Po1itic.il Philostipliy ” (192-1), \nl II, ch. 2: .iiul hy Diigiiit, 
“The Law and the State” (1917, translation hy SlovcVe), ch. 3. 

Op. at., vol. II, p. 82. 
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Hegel’s Philosophy^— But it was in the philosophy of llcgel 
lliut the idealistic theory reached its climax. He clothed it in language 
so abstract and metaphysical that it is difficult for an ordinary mind to 
understand it, and at limes his subtle formulas provoke irritation and 
disgust in the mind erf the reader.**** His teaching exerted enormous 
influence, and critics of his philosophy are not lacking who attribute 
to it the responsibility for the World War.®** iTie state he conceived to 
he “the reality of the ethical spirit” {die Wirl{licht{eit dcr sittlichcn 
ldec)j **the manife^i self-conscious, substantial will of man, thinkint; 
and knowing itself and suiting its performance to its knowledge, or to 
the proporiicjii (rf its knrjwledge.” Again, the state is “ perfected 
rationality,” an “alysoluie fixed end in itself.” As the state is “objective 
reason or spirit,” the individual has real human ohjeclivily and ethical 
quality only as a member of the state ; in it alone is there a realization 
and actualization of his own larger freedom ; its service is a ministry 
of freedom and its claims upon the individual arc of the highest order. 
In the stale man raises his outward self to the level of his inward 
self of thought. In brief, the stale is man in his fu1lne.ss and per- 
fettion of devel(»pment. 1'he state is an entity over and apart from 
tite people who compose it, with a real will and personality of its own, 
which will is the “ general will ” and not the sum of individual wills. 
It folkiwed that the action of the slate in so far as it proceeds from 


*^Ilis politic.d [diiloNopliy is fiiund mainly in liis “Gnindlinicn dcr Philosophic 
dcs Rcchts," licing vol. VIII, of his complete works. There is an English 

translation hy Dvdc under the title, “Ilegcrs Philosophy of Right** (1S%), .nnci 
another by Morris, ciuitlcd “Ilcgers Philosophy of the Slate and History” (1887). 
Analyses of his pliilosophv may he hnind in Dunning, o/». n’t., pp. 154-166 ; in 
V'aiighan, up. cit., vol. 11, eh. 4 ; in Duguii, up. at., ch. 5 ; Joad op. at., pp. 11-17 ; 
and in liohhoiisc, “'riic Mctaphy.sic.il 'Hicory of the Stale” (l')18). 

Compare the ftdlowing from a letter of Professor L. 'P. Ilohhouse to his son, 
referring to Hegel s "Philosophy *if the Si.iie." "In ihc hoinliiiig of London 
I had just witnessed the visible .and tangible ouicomc of a false and wicked 
doctrine, the foundations tt[ wliich lay, as I believe, in the book before me. To 
combat this (hKtrine clTectively is to lal.e such part in the fight as the physic.il 
dis;ibilities of middle .ige .illow. Hegel himself c.irricil the ponif sheets ■)f his* 
first work to the printer through streets crowded with fugitives from the field of 
jena.^ With that work, began the mmi penetr.iting and subtle *»f .ill the inielle' 
tual inHiiences which have s;ippcd the rational humanitarianism of the eighteenth 
and niiieteeiuh centuries, .ind in the Hegelian theory of the god-state all that I 
had witnessed lay implicit.** “The Metaphysical Theory of the Slate” (1918), 
JK 6. Compare also Lcvy-Riuhl, “L’Allcmagne depuis Leibniz,” p. 3S9. 
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fhe general will must necessarily be inlallibly right in the sense that 
it represents what is best in indiviilual wills. Having a real peisi>n- 
aliiy oi its own, the stale may Ik* regarded .is an end in itself, aiul 
jxisscsscs rights which necessarily, in case of apparent conflict, over- 
lide. the “so-called" rights of the individii.il- -“so-called" because the 
individual can have no n\ti riglits which conflict with those of the 
state, since his rights are derived from the state. 

From these premises three somewhat paradoxical results follow : 
first, the state can never act unrepresentalively ; whatever it does is 
.in expression of the real will of indiviiliials, even if it be the arrest 
by a policeman of a thief ; second, the bond which binds the indivi¬ 
dual to his fellows and to the state forms an integral part of the 
individuars personality ; thinl, the stale contains within itself, and 
represents, the sfK'ial morality of all its citizens; it is the “realization 
(if the moral idea.” This does not mean that the stale is itself moral 
(•r !■: bound by rules of morality either in its rein ions with individuals 
or with other states.'*'' Oil the contrary, it is bound neither by prin- 
liplcs of morality nor by those of international law ; in fact thcMV is no 
Mich thing as iniernation.il law, since there is no power sujH*rior to 
the state which can lay down rules which are binding upon it. From 
these conclusions it is but a short step to the absolutism and oinni- 
polencc of the sl.iie and the sacrifice of the individual -a step which 
Hegel did not hesitate to rake. Hut after all, be argued, the benefit 
outweighs the loss because it is only in the stale that the individual 
oluains his full liberty, attains his nifiralily, ami realizes his rights. 
He has nothing therefore to fear from its ahsoluiism. 'There is a halo 
of divinity about it ; whether it is g(xnl or hail- if it can he had it 
is indeed the marcli of God in the worlil (I’.f ist dcr Giw^ Gottes in 
tier Welt this tier St.ut ist). " Ti is the divine idea as it i*\ists on 
earth”; “it is the ilivine will as the |)reseui spirit unfolding itself to 
the actu.il shape and organization of the world."'" Thus the stale 
to Hegel is .1 “God-state,” incapable of wrong, infallible, omnipotent, 
and entitled to every sacrifice which its interests may require of the 

••As to ilit*sc (Iciliictions compare Joad, op. fit., pp. 1314. 

^Scc his “Philosophic lies Rcchts,” pp. ^2-1^; 327. “It is the ahsohitc 
power upon earth”; “it is its own end”; “it is the ultimate end which h.is the 
highest right against the individual whose highest duty is to be a member of the 
state** (ibid., pp. 306, 417). 
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individual. By virtue of its transcendent character and of the sacritiwc 
and devotion which it has a ri);ht to demand, it elevates and ennobk", 
the individual, whose tendency is to hecoiiie selfish and sclf-centerc:l 
and “carries him liack into the life of ilie universal substance.” 

Hegel’s Dbciples^—^The Hegelian conception of the state, at 
least certain of its i*lements, found adherents in various later German 
|x>litical writers and militarists, imtably Nietzsche, Treiischke, and 
Bernhardi."* All il'.rce taught the iiulispensahility and even the 
nobility of war ; they deified and apotheosized the state ; they main¬ 
tained that it sets its own standards of morality ; that it is not bound 
by the rules of international law except in so far as it chooses to be 
IxHiiul hy them ; and that every state is itself the judge of its own 
international obligations, etc. Treitschke, who pronounced Hegel to 
be “ the first real political personality*- among German political phiL- 
sophers,” maintained that no limits could be assigned to the sphere of 
the state ; ” it can obviously draw all human action within its power.” 
He very nearly idolized Machiavelli, “ the brilliant Florentine who 
was the first to declare distinctly that the state is power” ; he himseU 
over and over again emphasized that “the state is power”-a perfectly 
sound proposition--but he and his disciples drew the corollary : 
“therefore fall do\Mi and worship it.”~‘* The first duty of the state 
is to make itself strong and powerful ; weakness in politics is the most 
abominable and contemptible of all sins against the Floly (jhost ; 
the state must therefore be si*lf-asseriive, aggressive, militaristic, and a 
state with a superior civilization has a right and a duty to im|x>si‘ its 
civilization upon those less culturally endowed. As pointed out in an 
earlier chapter, he had a profound contempt for small states; he argued 
that the progress of all civilization is due to the state, and that the 
unaided effort of the individual amounts u> little. Treitschke’s 

Sec especially Nietzsche's *'Zarathustra,” Theiisclike’s “Die Polilik,” and 
Bcrnharili's “ World Power or Downfall.” 

^-Sec the English translation of his work (•‘Politics”), vol. I, pp. 62, 63, V", 
84. The scct>nd ”essential function of the stale is war”; “without war no Mute 
onild l>c”; “it is impossihle to banish war from the world” nor would it \)C 
desirable; “ the grandeur of war lies in the utter annihilation of petty man in 
the great conception of the state”; “it fosters the political idealism which the 
materialist rejects ” ; “ the living God will see to it that war shall return again, a 
terrible medicine for diseased mankind *' (p. 69) ; etc. 

Compare Jenks, "The State and the Nation” (1919), p. 153. 
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influence upon the political thought of his own generation was almost 
as great as that of Hegel in his day,"* and th«)se who place the respon¬ 
sibility for the great tragedy of 1914 upon (jermany rightly or wrongly, 
find the root causes in his teaching and that of other (icrman historians 
and political philosophers who shared his views.^”* It is only fair to 
Hegel, however, to state that his philosophy was far less brutal and 
materialistic than that of Treitschke and that many of the latter’s 
c(*nclusions can hardly be said to have had anything in common with 
the Hegelian philosophy. 

Enfflish Idealists. —^I'lic pure idealistic conception of the state 
never took full root in the political philosophy of England or the 
United States, although a few English writers accepted it with impor¬ 
tant qualifications and reservations. Among these may lx‘ mentioned 
F. H. Bradley,'” T. H. Green,'* William Wallace, R. L. Ncttleship, 
and especially Bernarvl Bcjhanqiiet,*’* whom lh)l>hoiise characterizes as 
Hegel’s “most modern and most faithful exponent.” They followed 
Hegel rather than Fichu* and none of them would have endorsed the 
teachings of Treitschke in regard to ilu* fannicompetence and absolu¬ 
tism of the state. Nor did they 4*ven fi>llow Hegel in his adulation ot 
the state as the “March of (iod in the world” nor Kant in his horror 
of the right of revolution. Green, the most brilliant of the group, 
was a Kantian rather than a Hegelian ; he taught that the power of 
the state was in fact limited within and without, and that “ the life ol 

Professor Paulsen said of him ; " Among contemporary historians Treitschke 
has exercised the greatest inilucnce upon the political thought of the rising genera¬ 
tion.'* **Zur Ethik und Politik.” 

^•'•Compare Willoughby, “Prussian Politicnl Philosophy” (19IS), pp. 48-49 ; 
“Why we Arc at War,” by members of the Oxford Faculty (1914), cli. 6; and 
Bryce and others. “The International Crisis: the Theory *if the Slate" (1916). 
Professor Otto Hintze of the University of Berlin in a chapter entitled “Germany 
and the World P<iwcrs ” in “ Dciitschl.md und der WVIikricg ” (1915, Englidi 
translations by Whilchick iitulcr the title “MiHleni (lennany," I9|fi), discussing 
the Prussian form cjf government, said: “ It is a form of government which does 
not seek primarily the comfort and happiness of the Individual, but rather the 
power and greatness of the state” (p. 15). The late Professor Eduard Meyer 
reproached the English for never speaking of their “state.** They often, he said, 
speak of the “empire** and the "government,** but not the state—the stale, high 
above the clash of parties does not, he added, exist for them, as it docs for the 
German people. Quoted by Rose, ** Nationality in .Modern History,’* p. 124. 

7is •• Pthical Snidics.” ”• “ Principles of Pi>litical Obligation.** 

”**‘*Thc Philosophical Tluorv of the Stale” (Isi al.. l''9l)L and other works. 

C\R. p.s. —15 
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the nation has no real existence except as the life of the individuals 
composing the nation." He was a Hegelian only in emphasizing tht; 
moral value and majesty of the state, holding that it is the source and 
creator of individual rights, and that if the individual challenges its 
authority the burden of proof is on him to show that the state is 
wrong."" llosaiu]uet, who came the nearest among English writers 
to being a genuine Hegelian, likewise accepted Hegel’s doctrine with 
important qualifications. He was in fact more of a Rousseauist than 
a Hegelian so far as his philosophical theory of the state was con¬ 
cerned. His concepticjn of the nature and limits of state power was, 
like that of Green, largely negative in character.”® He attached great 
importance to the development of a strong, self-reliant, responsible 
individuality ; he emphasized the value of the state in removing 
obstacles to the development of that individuality and in the creation of 
individual opportunities ; but he never went to the length of “feeding 
the individual into the maw of a Moloch called the ‘ state.’ 

Criticism of the Idealistic Theory^The idealistic philosophy 
of the Hegelians has been the object of vigorous attack, especially in 
late years, by many writers who pronounce it to he not only false but 
wicked and dangerous. In the first place there arc those who belong 

the “realistic" school, who denounce the “idealistic” theory as 
being purely abstract and metaphysical. The most eminent of these is 
M. Duguit, who attacks the theory particularly because it attributes 
to the state a |HVsonality of its own distinct from that of the nation 
organized, and, generally, lx*cause it teaches the doctrine of the omni¬ 
potence, absolutism, and divinity of the state. It also sacrifices the 
autonomy and independence of the individual to its all-embracing 
power, denying to him not only the inalienable right of revolution hut 
even the right to question the legitimacy or moral righifulness of the 
authority or conduct of the state. To M. Duguit the doctrine that 
the state is infallible, that it can do no wrong, that it is subject to no 
law except that of which it is itself the creator, that it is not even 

""Compare the analysis of his idealistic philosophy in Rarkar, “Political 
Philosophy from Spencer to the Present Day,’* pp. 

""See the observations of Barker, op. at., pp. 70 ff. 

See a recent defense of his political philosophy by Hocrnle in an article 
entitled “Bernard Bosanquet's Philosophy of the State," in the PoL Set. Qtiar., 
vol. 34, pp. 609 ff. 
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huuncl by the moral law or the prescriptions of international law except 
in so far as it chooses to be bound, is false and iniquitous.^^ It is only 
just to the idealistic philosophers, however, to say that some of the 
doctrines which M. Duguit attributes to them are corollaries which 
lio has himself drawn, rather than their own conclusions, and that 
^^)me of them represent the extreme opinions of Nietzsche, Treitschke, 
^nd Bernhardi which the “idealists” would probably never have 
t-niiorsed. Certainly they do not represent the more moderate opinions 
iif the English “idealists.” 

A second group of critics include those who attack the philoso¬ 
phical reasoning and deductions of the idealists. They argue that the 
idealistic philosophy of Hegel and his followers is tinsound, not in 
accord with the facts of state life, and that it leads to untenable .nid 
even dangerous results. Some attack the theory l>ecause it idealizes 
the actual stale and attributes to it a degree of perfection which it is 
f.ir from possessing ; they deny that any actual stale approximates the 
standard of what a state ought to be.“ To them, the state, as the 
idealist conceives it, “may be laid up in heaven but it is not estab¬ 
lished on earth.” They reject the assumption of the iilentity of the 
Mate with society ; they deny that the will of the state necessarily 
represents the totality of the wills of the individuals who compose it ; 
that the state is therefore omni|Totcnt; that its conduct cannot be 
immoral or illegal ; that the state is rather an end than a means ; 
and that it has ends and interests which may be distinct from those 
of the totality of the citizens.®"^ 

The most brilliant and vigorous of the adversaries of the iilealisii: 
doctrine is Dr. T. Hobhouse, Professor of Sociology in the Univer- 
sity of London, who in his “Metaphysical Theory of the Slate” 
subjects the philosophy of Hegel, Careen, and Bosanqiiet, in particular, 
lo a searching examination and criticism. “ '^Phe theory, commonly 
sfioken of as idealism, is in [xdni of fact,” he says, “ a much more 

^-Sce especially liis “[.aw and the Slate,” pp. MS fT. and 1^2fT. 

Girnpare E. Barker, “The SujKrrslitinn of the Slate.” Literary Siipp. *if ilic 
London Times, July 18, 1918; also his “Political l*h«iii>jht from Spencer l<i the 
Present Day,” pp. 80 ff.; and Hocrnle, article cited, p. 018. 

***See a statement of the theoretical .and practical objections to the theory hy 
load, op, cit., pp. 17-2L This author concludes that the theory is “inimical to 
individual freedom, because, whenever a conflict occurs between an individual 
and the stare, it takes the view that the latter must inevitably he right.” 
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subtle and dangerous enemy to the ideal than any brute denial ot 
aliFfiluiism emanating from a one-sided science/* It is a mistake tt: 
regard Hegel's exaltation of the state as merely the rhapsodical utter¬ 
ances of a metaphysical dreamer : his false and wicked doctrine ot 
the God-stale" furnished the basis of “the most serious opposition to 
the rational, riemocrntic hiimanitarianism of the nineteenth century/’ 
l*he Hegelian conception was designed “ to turn the edge of the prin- 
ciple of freedom by identifying freedom with law ; of equality, by 
substituting the conception of discipline; of personality itself, by 
merging the individual in the state ; of humanity, by erecting the 
state as the supreme and final form of human association."®"* “ It set 
tip the slate as a greater being, a spirit, a super-personal entity, in 
which individuals with their private conscience or claims of right, their 
happiness or their misery, are merely subordinate elements."®" The 
doctrine that the individual has no value or life of his own apart 
fntrn the state and no freedom unless it is ” in conformity with law 
and custom as interpreted by the ethical spirit of the particular society 
to which the individual belongs," is the virtual negation of freedom.®^ 
" When we are taught to think of the world which we know as a 
grKnl world, to think of its injustices, wrongs, and miseries as necessary 
elements in a perfect ideal, then, if we accept these arguments, our 
power of revolt is atrophied, our reason is hypnotized, our 
elTorts to improve life and remc*dy wrong fade away into a passive 
acquiescence in things as they are ; or, still worse, into a slavish adul¬ 
ation of the «\bsolute in wh()se hands we are mere pawns."®® Adverting 
to the Hegelian glorification of the state, Professor Hobhouse con¬ 
cludes : “ "riie Mate is a great organization. Its well-being is some¬ 
thing of larger and more permanent import than th.it of any single 
citizen. Its scope is vast. Its service calls for the extreme of loyalty 
and self-sacrifice. All this is true. Yet when the slate is set up as an 
entity superior and indilTerent to component individuals, it Incomes a 
false gofi, and its worship thi* abomination of desolation, as seen at 
Ypres or on the Somme."®'* 

Evaluation of the Idealist Theory.— T^raetically all political’ 
writers lo-ilay reject most of the Hegelian philosophy, especially the* 

See pp. f», 2?. Page 27. 31 . 8 n 19 

Page I W 
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doctrine of the abMjlutism of the stale, its alleged iliviiiity, the doctrnic 
(if blind and passive obedience to established authority when thtii aiiiho' 
riiy is illegitimate and oppressive, and the doctrine that the state is 
an end in itself, a mystical super-personal entity, an incarnation of the 
Absolute, with rights and interests of its own se*paraie and distinct 
irom those of its citizens. 

It has been said that Hegel himself in his servility to the Prussian 
monarchy confused if with the kingdom of heaven and that his philo¬ 
sophy was founded in the “dunghill of authority rather than upon 
sLience.'’ It did not therefore represent the free and unbiased thought 
( f an independent mind. NVveriheless, it may be said of much of 
the criticism which has been directed against the idealist theory that 
It is unfair, exaggerated, and based upon a misconception of the theory 
Itself. In so far as tin* idealists exalted the state above all other human 
a•>M)ciations, regarded it as indispetisable to the realization ot the good 
life, and held that, as such, it is entitled to the loyalty of the citizen 
.iiul may demand sacrifices of him to preserve its existence, that it is 
the sole source of law atid of rights, that in it alone is the individual 
capable of realizing fully the ends of his existence, and that without 
It human progress and civilization would be impo.ssible, the theory is 
entirely sound and irreproachable.'”’ For the most part it is the per¬ 
versions and unwarrantable deductions that have lately brought it into 
discredit. 

As to the criticism that the theory idealizes things that are not 
and never c,in be perfi-ct, the reply h.is been made that the criticism 
rests on a mi-sconception of the true method of political theory, lake 
ethics, political theory is concerned with what oii}fht to be as well as 
with what actually is ; the real nature of a thing is what the thing is 
when its growth is fully developed ; the political philosopher, there- 
t*>re, may very pnjperly idealize the stale and deal with it in its 
imaginary splendor and perfection.”* 

**^As thus understood the idealist conception is defended liy H«icrnle, ariiile 
cited pp. 624ff. The idealists, he says, arc “lovers of the state” ; they arc apo'silrs 
of the religion of partriotism and loyalty and when thev speak of the “reuli/atiiin 
of the ideal in the .iciiial ” they are merely employing the formula for every spiri¬ 
tual existence. 

Compare Barker, op. cit., p. 80. 
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I. Principles of Classificmion 

Attempts at Classification^ —a])|)anMit ditVertMires he- 
iwcrn .states and the diversity of punts of view from which they may 
he considered have led to numerous attempts to classify them. The 
literature dealing with the .subject is very large, but on the whole it is 
unsatisfactory hecau.se the classilkations which have iKen attempted 
UK) often rest u|K)n no scientific principle by which slates can be 
distinguished from one another in their fundamental characteristics. 
In ilieir legal character, in their es.sence, and in their primary ends and 
purposes all .states are essentially alike and cannot therefore he differ' 
entiated one from another in the .same way that natural organisms,, 
physical objects, or chemical elements may lx* distinguished. The 
things which difTerenliaie one stale from another are not differences 
of con.stituent elements but rather external phenomena or character¬ 
istics. The most important of these latter are the forms and charactei* 
of their governmental organizations. 
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Cbisification of States and Governments Omfused.— The 

most common and most satisfactory classification of states is therefore 
that which is based upon the similarities and dilTerences of their 
governments. But in the last analysis such a classification is nothing 
me ire than a classification of governments and not of states. Modern 
|ii)Iitical science and practice clearly distinguish between the two things, 
and consequently a classification of states on the basis of forms of 
i>overnment rests upon a confusion of the two. Consistency and 
scientific logic therefore require that such classifications be placed in 
rlieir proper category and labeled as classifications of “governments” 
;ind not of “states.” If that principle is departed from in the treai- 
ineiu of the subject here,, it is in consequence of the desire to conform 
tn {xipular usage and is not to he understood as an admission that such 
usage is scientifically correct. 

Some Traditional Clasaifications^ —On the basis of the forms, 
character, or .spirit of their governments states have been classified as 
monarchies (absolute or limited), republics, aristocracies (natural, 
hereditary, elective), democracies (pure or direct, aiul indirect or 
representative), theocracies, despotisms, ochlocracies, timocracies, 
oligarchies, plutocracies, patriarchical states, feudal states, and others. 

On the basis of their wealth, resources, military strength, and the 
influence which they exert in international relations they are classified 
as “great |xjwers” or “world powers,” “lesser powers,” and “petty 
states.”* With respect to the degree of their independence and auto¬ 
nomy they are classified as “sovereign,” “part sovereign,” “non¬ 
sovereign,” “ vassal,” “ protected,” and “ neutralized ” states. 

States have been classified on the basis of many other character¬ 
istics. Thus those which have seacoasts and large merchant marinei 
have been classified as “maritime” powers: those which have no 
outlets upon the sea are classed as “ landlocked ” slates ; those whose 
territories are in the form of islands are classified as “ insular ” 
states ; those which are territorially a part of a gre.ii continent are 
frequently referred to as “continental” states; those which have large 
armies are spoken of as “military” stales and if their policies are 
aggressive, they are denominated “militaristic” or “imperialistic” 
states. 

* See Oppenheim, “International L-iw” (?d. cil.), vol. I, pp. 1H8-190. 
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Pmffsscir Holaimlic* suggests that among the criteria which might 
be used as bases of classification are the rate of increase of population, 
wealth, and income, the amount of food and raw materials consumed, 
the degree of intelligence, etc. If a single criterion of well-being is 
chosen, the “most eligible," he says, “is probably the death rate.'* 
Stales may therefore be classified on the basis of their vital statistics. 
He further suggests that another objective classification—“a highly 
practical one in this capitalistic age”—is that which arranges them in 
accordance with thi credit which their governments enjoy in the 
money markets of the world.- 

The points of view from which states may be envisaged, the 
criteria by which they may be* compared, and consequently the classi¬ 
fications which may he made of them, might be multiplied almost 
indefinitely, but it would serve little jiurpose. Classifications on the 
basis of governmental forms and organization, as stated above, are in 
the last analysis nothing more than classifications of government, and 
accordingly we leave the matter to he dealt with in connection with 
the discussion of types and forms of government, where it properly 
belongs. 

Criticism of the Above Classifications.^ —As to the other bases 
of classification referred to above it may be said that most of them 
are arbitrary, since they relate to accessf>ry characteristics and conco¬ 
mitant phenomena of stales rather than to their essential constituent 
('lements, and most of them are unscientific and do not servi* to 
distinguish states on the basis of their fundamental characteristics. 
<>lassifications based on extent of territory, population, wealth, resources, 
the nature of their industries, degree of civilization, credit rating, vital 
statistics, etc. may serve the pur^'KKse of tin* historian, the economist, 
and the sociologist, but for the jurist c»r political scientist they are 
wholly unsatisfactory and of little value. Classifications of states as 
agricultural, commercial, industrial, military, territorial, and the like 
have no more interest for the political scientist than a classification of 
animals or plants on the basis of their size, height, or color has for 
the natural .scientist. 

As Jellinek justly remarked, such labeling furnishes no indication 

-“The Foundations of the Modern Commonwealth” (lQ23b pp. 68, 77. 
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ot ihc structure of the state or as to what makes a state/* Many 
classifications cross and overlap one another in the most diverse manner 
so that each state falls in a number of classes, all of which together 
fail to afford any clue to the real nature of the state, 'fhe uselessness 
«»f such classifications becomes especially evident when virtually all 
states may be assigned to a particular class. Thus nearly all states 
indld be classified as agricultural, indusiri.il. or commercial; now that 
Liiv states have virtually disappeared, nearly all states are territorial ot 
country states, as Professor Seeley would say : most of them claim to 
civilized ” ; all of them c(»nsider that they are “ culture " slates, 
in the sense that one of their ends is the promotion of civilization. 
All states fall within the category of socalled “law stales” 
{Rcchtsstautcn)^ of which German writers have made so much, in the 
M-nse that they are governed in accordance with legal rules or in the 
•kirise that one of their ends is the creation, definition, and protection 
oi legal rights. To-day practically all stales are “ const it iiiional ” 
states in the sense that the organization and powers of their govern¬ 
ments are determined in varying degree by constiiutinns of one kind 
or another. 

Difficulty of Finding Proper Griteria for Classifying States.— 

In arriving at a satisfactory classification of states the essential problem 
IS to find a scientific principle, some juridical criterion, on the basis of 
which states can be distinguished in their form, spirit, or fundamental 
characteristics. Jellinek remarked that there arc certain constant 
relations or events which are found in all states, whatever may be 
their dissimilarities of detail. These elements are juridical or political 
in their character and they alone afford a scientific basis <if dassifica- 
fion.* As remarked above, states are all fundamentally alike in their 
<.“:ence .ind substantially so in their objects and ends, and while they 
differ in respect to the organization of the agencies through which 
their wills are formulated and i*xecuted and in respect to various 
eNtcrnai phenomena, these latter do not furnish satisfactory criteria 
according to which stales themselves may be intrinsically distinguished 
from one another and grouped into separate and clearly differentiated 
classes. 

^“Rcchi dcs modernen Staates'* (French cd.), \f»l. II, p. 392. 

^ Op, at., vnl. 11, pp. 394-395. 
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Aristotk’s Criteria.— The principle which has commended 
itself to many writers from ancient times to the present is the number 
of persons in whom the sovereign power of the state is vested. On 
this principle states have been classified as monarchies, aristocracii's, 
and democracies. A monarchy is defined as a state in which this 
power is vested in a single person ; an aristocracy is one in which it is 
vested in a few persons (the best persons as the Greeks conceived it) ; 
a democracy is one in which it is vested in the general mass of the 
population. In substance, this classification has been attributed to 
Aristotle, who is sometimes allied the “ father ” of political scieno*. 
He did not, however, distinguish the state from the government am) 
apparently his classification was really nothing more than a classifica¬ 
tion of governments on the basis of the number of persons who 
exercised, or had the final right to exercise, the power of government. 
As ap|H'ars from the most authoritative English translation of his 
“Politics" (that of Jowett), Aristotle, after mentioning the various 
“ forms of government,” said : “ The true forms of government, 
therefore, are those in which the one, the few, or the many govern 
with a view to the common interest.” These were monarchy, aristo¬ 
cracy, and what he called “jiolity,” the nearest modern English 
equivalent of which is perhaps ” constitutional democracy. They 
were the normal forms of government, the forms which aimed at the 
achievement of the common grnid. Each of these forms had a corres¬ 
ponding perverted or corrupt form. Thus when monarchical govern¬ 
ment was conducted with a view to the selfish private interest of the 
monarch it became a tyranny; when arisUMrraiic government was 
conducted with a view to the selfish interest of the few it became 
oligarchy, and when polity was conducted with a view to the selfish 
interest of the many it acquired the degenerate form of democracy.’^ 

It will lx* seen that Aristotle’s classification was based on two 
principles : first, on the number of persons to whom the supreme right 
and power of government belonged ; and, second, upcm the aim, 
spirit, or end of the government. Aristotle’s classification, in so far as 
it was hast'd upon the number of persons through whom the will of 

^See his ** Politics," bk. Ill, 7, bk. IV. 1. ()owett*s trans. 190S, pp. 114-115, 
1-17). But Aristotle was not the first writer to attempt a classification of govern¬ 
ments or States, iierodotus before him appears to have recognized se\'eral 
different types. 
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the state is expressed and enforced, has found many adherents, and 
writers are not lacking to-day who maintain that it cannot be 
improved upon. 

Criticism of Aristotle’s Classificatioii.— Rut it has alsu been 
criticized on various grounds. In the first place, as stated above, it is 
ill the final analysis, not a classification of states but of governments 
and therefore has no rightful place in a discussion of forms of state. 
In the second place, it is unsound as a classification of governments 
because it docs not rest upon any scientific principle by which govern¬ 
ments may be distinguished from one another in respect to their funda¬ 
mental characteristics and forms of organi/ation. In shori, the prin¬ 
ciple upon which it rests is arithmetical rather than organic, quantita¬ 
tive rather than qualitative in character.** Thus the distinction between 
aristocratic and democratic forms of government is merely numerical 
—a distinction of degree—and not an organic or juridical difference. 
The attempt to distinguish between them must, therefore, lead to 
hairsplitting, since any line of demarcation which may be drawn 
between them may be largely arbitrary. Seeley criticized Aristotle's 
clas.sification on the ground that it was hardly applicable to states of 
to-day. He knew only city states and they were “ marvidously unlike ” 
the “ country states '* ()f modern times and therefore any classification 
which would juit them in the same category would be of little value.' 

**Siich was the criticism of Von Molil in his “ Encyklopiiilic tier St.i.ils\vissrii- 
schaflcn/* p. 111. Hurgess (“Political Scic;:cc and Consiiliitiini.il p. 72) 

cun.siders Aristdtlc's principle of classilicaiioii in so f.ir as it is .i basis for the 
classification *)f statvs (lutr not of frorcninirnfs) to he sound .iiid lf)gic:il. He 
would, hcjwcvcr, define monarchy, aristoernev, and deinocracv as st.ites not as th«: 
rule of one, the few, and the many as .Xrisiotlc diil, but as the .»o/rici.c'/i/v ol one, 
the few, and the many. The criticism that Aristotle’s principle nf cl.issificatioii 
was merely niiinerical rather than organic «ir spiritual, liiirgess iloes nor tliink a 
just one, for the reason that numbers and propi>riit>ns mav seise to indicate the 
extent to which the consciousness of the state has spread among the popul.iiioii 
and the degree of intensity with which it has developed. The nu.nbcr of j)er.sons 
inspired with this consciousness and thcrcfiire participating in tlic org.inizatioii 
and government of the state determine its iirgaiiic cliar.u ter 

My colleague. Professor Fairlie, also maintains that the distinction between 
aristocracy and monarchy and between aristocracy and democracy is not merely 
quantitative but is qualitative as well, since aristocracy, at least in the sense in 
which the Greeks understood it, connoted government by the /v.c/. That it uat 
also government by the few was merely an accidental circumstance. 

^ “ Introduction to Political Science,*' p. 40. 
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Assuming that Aristotle meant by monarchy and aristocracy states in 
which sovereignty and not merely the power of government was 
vested in one or the few, his classihcaLion would be of little practical 
value to-day for the reason that there are few if any civilized states in 
which sovereignty is vested in one man or a small class. And to 
describe such states as Great Kritain as monarchies, since it gives no 
indication of the real character of the state or its form of government, 
IS wcirthless. It would, moreover, result in placing Great Britain in 
(he same class with states like the former empires of Russia and 
1’urkey and other states which had very few elements of similarity 
with (he British stale and it would equally result in the assignment of 
(ireat Britain and the United States, both of which are in fact demo- 
tratic republics, to different classes. 

Theocracy as a Form of State. —Many writers, especially 
earlier ones, made a place in their classifications for the so-called 
theocracy, that is, a form of stale in which the ultimate sovereignty 
w.is assumed to rest in the liantls of (Jod or some other super-human 
or spiritual being, (ierman writers usually distinguished between two 
types of theocracy, the pure form and the dttalistic or limited form. 
The pure theocracy was one in which the supernatural person to whom 
the sovereignty was attriluited was alleged to rule directly and imme¬ 
diately without the aid of human intermediaries; that is, the monarch 
was considered to lie (rod himself. The limited or dualistic theocracy 
was described as one in which the immediate ruler was not God, 
hut a human king who ruled as his vicegerent and acted as the inter¬ 
preter of the divine will, which was made known to him by revelation. 
As such he was “ divinized ” and sacred. The idea survived until 
very recently in the concejnion of royalty by the grace of God and in 
(he coronation ceremony which was regarded as a special sacrament oi 
the church. 

Bluntschli gave as examples of pure theocracies Ethiopia, ancient 
Egypt, Persia, and the kingdom of the Jews.** To this list Von Mohl 
added ancient Mexico and Peru.** The Mohammedan states of the 

* “ AII> 5 enu*inc .Sia.itslchre,'* \ol. 1, bk. VI, ch. 6. For further .'iccoiints of the 
thciKratic M.itc \cc \*(>n Muhl. “ K-ncyklopadic,*’ pp. 104-105, 113 ff.: Jcllinek, 
“Rcclit lies moil. St.i.ites,*' pp. l.Mlff.; Willoughby, "Nature of the State,'* pp. 

Wcinlscy, " Pf)litii'.il .'•Vicncc," v<il. I, pp. lOfwlOH, 4^*7-S(K); 7'reit.*a:hkc, 
"Politics,” vol. 11, ch. 14. *"Encyklopadic,” p. 319. 
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Middle Ages were also largely theocratic in character. Mohammed 
considered himself the vicegerent of God, and the Koran contained 
the law and jurisprudence by which his people were governed. I'he 
caliph was both emperor and pope, and religious and temporal alTairs 
were not clearly differentiated from one another. Treitschke re¬ 
marked that all powerful Oriental states, with the exception ol 
Phoenicia, were theocracies, and he mentioned Tibet as a later example. 
He also considered the papal states and the Ottoman Empire as theo¬ 
cracies. Other states of Europe until comparatively recent times 
possessed theocratic elements; and, as is well known, some of the 
early communities of North America were founded on a religious 
basis. 

It would be easy to show that many modern states had their 
roots in the church. Throughout the Middle Ages tlie basis of the 
state was theocratic. Indeed, says Figgis, the church was not only u 
Mate hut it was //;e stare ; the state in so far as it had an existence was 
the “police department of the church.” The church took over from 
the Roman Emperors the theory of absolute and universal jurisdiction 
and developed it into the doctrine of plrnitinlo potestatis which was 
attributed to the head of the church. The clnirch was a powerful 
rival of the state ; in fact the world as we live it and think it, says 
Figgis, was forged in the clash cif warring sects and opinions, in the 
secular feuds between clergy and laity, heiwei-n ('.atholics and Pro¬ 
testants, Lutherans and ('alvinists.*" It was only at the end of the 
Middle Ages that the purely secular state emerged triumphant from 
the struggle. Fcir a long time the alliance between church and state 
was the main support of the state ; indeed down to ihe reign of Anne, 
says Seeley, the English church was the English state in a certain 
sense. For many centuries the church continued to exercise a wide 
degree of civil jurisdiction, it monopolized and exercised many fitttc- 
lions which to-day belong exclusively to the stale, and churchmen 
enjoyed equal authority with the olTicials of the state in the perform¬ 
ance of various secular functions.” But as time passed the state every¬ 
where tended to become mr n* and more secuIari/M-l, came to lean 

^®“From (j’crsiin to CJrotius" (I*^i)7), pp. 4. 

In England down to 1857 tlic. ccdcsiastic il courts IkuI jurisdiction of such 
matters as marriage and divorce, wills, rln- c.irc of minors and orphans, etc:. 
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}css upon the sup(x>rt of the churchy and finally was able to support 
itself without religious props.^^ 

“Theocracies and despotisms,” observes an eminent writer, “have 
their place in the historical development of the state; and their work 
is as indispensable in the production of {X>litical civilization as is that 
of any other form of organization. We have not done with them 
yet, either. The need of them repeats itself wherever and whenever 
a jKipulation is to he dragged out of barbarism up to the lowest plane 
Ilf civilization."'^ Juridically, however, the theocracy is not a distinct 
form of stale, but is a form of either monarchy or aristocracy.^'^ The 
sovereignty may he imputed to (lod or some other extramundane 
[lower, hut the fact remains that whoever, whether priest or prophet, 
in the final analysis, interprets the will of this supernatural authority 
and enffirces its commands, is, so far as political science and constitu¬ 
tional law are concerned, the actual legal sovereign. Ultimately God 
may be regarded as the ruler and source of authority, but his power 
must be humanly interpreted, made known, and actually exercised 
through human agencies. The will sup|)osed to emanate from him 
must in the last analysis Ix: the will of some human lx?ing or group. 
In reality theocracy is not a species of state but a form of government, 
and strictly speaking has no place therefore in a discussion of kinds of 
state. 


II. Modern Cl.4ssifications 

The Classification of Waits and Others. —As has been said, 
attempts to classify Mates have Ix'en innumerable but it would serve 
little }>urpose to descrilx* them all. It must suffice, therefore, to call 
attention to the classifications proposed by a few of the more eminent 
writers on political science. The (German scholar, Wait/, classified 

'^Cf. Seeley, “Introduction to Political Science,** lect. IT. 

Burgess, "Political Science and Constitulinnal Law,” vol. I, pp. 

Rliiiitschli, however, maintained that theocracy is neither a form of monarchy 
nor of aristiKracy, nor of democracy, but that it belongs to another fundamental 
type which he designates as Idcokraiie. In a thecKracy, he said, the real rulers arc 
men conceived of as spiritual beings rather than as human personalities. "Psy- 
chok^ische Stiidicn iibcr Staat und Kirchc,” p. 238. Sec also Von Mohl. “En- 
cyklopiUIic ilcr St.iatswissenschaften,'* p. 104. Trcitschkc (op. cit., IT, 11) classifies 
theocracy along with monarchy and republic as a distinct form of state. 
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states as republics, theocracies, kingdoms, unitary states, composite or 
compound states {Gesammtstaaten)^ federal states, and confedera¬ 
tions.'® This classification, however, will not stand the test of political 
science. Theocracy, as has been said above, is not a species of state 
but a form of government. Even if the contrary be admitted it would 
be more logical to treat it as a particular form of monarchy than a 
state falling within a class by itself. Some of the other groups of his 
classification overlap. Thus a kingdom may be at the same time 
unitary, federal, or otherwise composite. Since the state is a unit, all 
States arc in a sense unitary ; in another sense it may be said that 
the term “ unitary ” is applicable only to forms of government and 
not to states. The same may be said of the term “federal.” Strictly 
s)i('aking there can be no such entity as a “ federal ” state, sinci; the 
term “ federal ” implies the idea of division, which is in contradiction 
with the principle of the unity of the slate. Governments, on the 
contrary, may he federal in their orijanizaiion. As to “ confediTaiions ” 
they are clearly not slates hut leagues or associations of stales. 
fJareis’s classification of slates as unitary {Einheitsstaaten) and com¬ 
posite {Staatcnstaaten)y the latter including real unions, federal unir>ns, 
and confederations, is open essentially to the same objection.*'* 

Pradicr-Fcxlore, an eminent French writer on international law, 
classified states into two general groups : first, single states, and 
second, united stales {vtuts-ums). Within the first category he placed 
personal unions, real unions, and ” incorporated ” unions ; and in the 
second group confederated states and federal states.'* It is very doubt¬ 
ful whether a personal union can Ix! regarded as a state at all ; 
certainly, a confederation cannot he, and, as has been said, a stale can 
hardly be described as “federal.” 

Von Mohl’s Classification. —One of the best known of tin* 
older German writers on political science, Robert von Mohl, in his 
“Encyclopedia of the Political Sciences,” written alxiut the middle of 
the nineteenth century, attempted a most elaborate classification of 
states, though without reference to any single consistent principle or 
criterion. His classification was as follows : first, patriarchal states ; 

“Crundziige dcr Politik,” pp. ^6-42. 

^** ** Allcgcmcinc Staatcslchrc,” in Marqiiardscn, “Il.inilbiich ck*s iilfciuliclu-n 
Rechts/’ vol. I, see. 38. “Traill de droit international public,’* vol. I, p. 215, 
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second, theocracies, or those which have a religious purpose and wfai:h 
are under the guidance and direction of a supernatural power ; third, 
patrimonial states ; fourth, classic or antique states, such as those ot 
early CJreecc and Rome ; fifth, legal stales (Rechtsstaaten)^ or those 
whose sphere of action is determined by law and whose activities are 
regulated by legal norms ; and sixth, despotic states, or those which 
are ruled without regard to the prescriptions of law. Von Mohl 
recognized also a form which he called the military vassal state, and 
he subdivided classic states into monarchies, aristocracies, and demi^ 
cracies.’** An examination of Von Mohl’s classificition will show, as 
has been said, that it is based upon no single logical or scientific 
principle. Some of the forms which he enumerates overlap one 
another, while some of the terms he uses are wholly inapplicable to 
the states of the present day. The patriarchal state is at the same time 
a monarchy and so is the theocracy, the despotism, and the patri¬ 
monial state. Moreover, all states are despotic in the purely legal 
sense, and all states, as has been said above, arc legal states in the 
sense that they are the source of law and govern according to the 
prescriptions of law. To classify states as “classic” or antique is 
about as logical and scientific as to classify them as “ territorial '* 
slates, “ human ” stales, “ medieval “ states, “ modern ” states, etc. Such 
terms do not belong properly to the nomenclature of political science, 
but to that of literature and history, and hence such classifications h:ive 
little or no scientific or practical value. Von Mohl would have been 
more consistent had he classified states as ancient, classic, medieval, and 
modern, although it would have been chronological and not scientific.’’^ 

Bluntschli’a Qassification. —^The noted Cicrniany-Swiss pub¬ 
licist, Bluntschli, who in his “ Theory of the State ” discussed at great 
length the different forms of state, adopted Aristotle's classification 
although he added a fourth type, thecKracy, which in its perverted form 
he styled “ ideocracy.” In addition to these “ fundamental ” forms he 
recognized a group of " secondary " forms which he considered neces¬ 
sary to complete the Aristotelian classification, namely, free, half-free, and 
iinfree states. Theocracies, he said, lend to become unfree states; 
aristocracies “ gravitate '* toward the half-free class ; while democracies 

Eneykiopadie der Staatswissenschaften,'* secs. 15, 43-44, 47, 48, 50. 

Compare Burgess, op. at., vol. I, p. 74. 
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naturally belong to the free type, although they may become despo¬ 
tisms.*" Furthermore, he added confusion by attempting to classify 
states as civilized monarchies, patriarchal kingships, feudal monarchies, 
military and judicial princip.alities, absolute, limited, and constitutional 
monarchies, com(X)un(l states, and various others. 

Hluntschli's classification is open to most of the objections that have 
been made to those of the writers who preceded him. It is unscientific, 
it is based on a cr)nfusion of state and governmeni, and some of the 
entities to which he attributed the character of slates are not 
stales. Thus, one of his categories included what he called the 
Zusamnicngcsctztcstaatsfonn—A compound state in which the sover¬ 
eignty is divided between a unitin and the component states which form 
it. Examples are states which have colonial dependencies or vassal 
tributaries, persona! unions, confederations, and federal unions. But 
a colony is not a stale nor is a state possessing coir»nial depentlencies 
a compound state. Neither is a personal union, nor a confederation. 
Personal unions and confederations, as stated above, are not even 
slates, but asstKiations of states. On the other hand, a federal union 
is .1 state but not a ccmipoiind .stal<*. The employment of the term 
“ feileral ** to describe the nature of the union and its form of govern¬ 
ment is entirely legitimate but as already staled above it is not a suitable 
term to apply to the state, since the state itself cannot be “ federal.*’ 
To sjieak of a “ federal ” slate is manifestly a contradictio in iidjccto. 

Jellinek’s Classification.— One of the greatest of inodc^rn 
political scientists, the late Professor Georg Jellinek of the University 
of Heidelberg, after a searching examination of the multifarious classi¬ 
fications of forms of stale that had been proposed by a long line of 
writers beginning with Aristotle, rejected all (»f them as being arbitrary, 
unscientific, confusing, or valueless. Most of them, he said, were open 
to the (jbjeclion that they were not based upon any consistent juridical 
principle or criterion which could serve as a basis for distinguishing 
one stale from others. His own conclusion was that only one such 
principle could be found and that was the particular manner by which 
the will of the state was formed and expressed. This it will be re¬ 
called was the criterion which Aristotle adopted for the classification 

“Theory of the Suie,” bk. VI, especially chs. A-f *; sec also his essay entitled 
“Die Staatsformen,” in his “Psychologische Studicn iiber Staat und Kirche.*' 

OAR. P.S.— 16 
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of forms of government. Jellinek did not, however, accept the 
Stagirite’s trinity of monarchy, aristocracy, and democracy. Aristocracy 
and democracy he did not think were properly separate forms of state* 
but rather particular forms of a single type, republic. He therefore 
proposed the simplest of all classifications that have been suggested, 
na-nely, monarchy and rejiublic. Monarchy he defined as a form o£ 
stale which is “ guided by one physical will ”—a will which, juridically, 
must be supreme over, and independent of, every other. In brief, a 
mciiiarchy is a state in which the sovereignty rests in a single person. 
It is not necessary, according to Jellinek, that the power of the monarch 
should be original, underived, and belong to him in his own right, as 
many political wriiers hold.-' That notion rests upon a conception of 
priv.ite law ■ a conception which regards sovereignty as a property 
rii;ht and not a right to rule. In short, it confuses the idea of ilomi- 
tiiuni with the idea of iniprrium. It is admissible, therefore, only if 
one ado[)ts the theocratic or patrimonial C(»ncepiion of the state. Jellinek 
.idmiried that there might be various types of monarchy, either ideally 
or actually, where the monarch is regarded as (uhI or his earthly repre- 
seiilaiive (the theocratic conception) ; as the owner of the stale (the 
patrimonial conception) ; or a.s an (jrgan, member, or representative of 
the slate. Again, m*>narchies m.iy be hereditary or elective ; they may 
be absolute or limited ; but whatever the did'erences in these or other 
respects, the one characteristic which is c*»mmon to all of them, is the 
sovereignty of a single person. 

\ republic, on the other hand, is ilisiiiT^uidied from a monarchy 
by the fact that the sovereign will rests not with a single person but 
with a group or college (jf persons mcae or less numerous. This body 
or collectivity has a simple juridical existence clearly distinguishable 
from the indivuliial iier.sons who form it. Its will therefore is distinct 
from the wills of the component individuals. Juridically, the ditTer- 
ence Ixaween the several types of republic is merely ijiiantitatiuc, nor 
fjualitatiuc. From the political or sturial point of view there may be a 
vaj't difTerence between .1 Mate which is uLiided by the will of a small 
group of persons and one which is directed by a numerous group, 
since it is the dillerence between arisiocrajy and democracy ; but juri¬ 
dically speaking no difTerence exists. .\11 states, therefore, in which 

^^For example, Rernatzik, in his "Republik und Monarchie.** 
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the will of the state rests with more than one person, whether they be 
aristocracies, oligarchies, timocracies, pleonocracics, democracies, or what 
not, may be grouped in the same class and labeled republics "—a 
class which is juridically dilTerent and distinguishable from that to 
which mcjiiarchies belong. Republics like monarchies may be of various 
types : democratic, aristocratic, oligarchic ; democratic republics may be 
ilirect or representative ; they may be of the ancient or modern type ; 
and so on. Hut whatever the difTerences they all possess one common 
feature, namely, their wills arc formulated and expressed by a group of 
pers^)ns rather than by a single person.-" 

Burgess’s Classification^ —One of the most reeeiU attempts 
at a strictly scientific classification of states was that made by Burgess 
in his notable work “ Political Science and Constitutional Law,” pub¬ 
lished in He concluded that the Aristotelian classification of 

governments into monarchies, aristexTacies, and democracies, if af^plied 
to states, was correct and exhaustive and that no additional forms 
C(.ul(I be made out of a combination of these three or by a union of 
M.veral states. Monarchy he defined as a form of state in which the 
M»v(Teignty rests with one person ; aristocracy, as the sovereignty of a 
mipj riiy ; and democracy, as the sovereignly of the majority. The 
. ddiiional forms suggested by various writers were eitlier forms of 
\lovi'niwcnt (not of state) or they were assexiations of states ami not 
states themselves. 

Evaluation of Jellinek’s and Burgess’s Classifications^—'I'lie 
proposed classifications of both Jellinek and Burgess possess the great 
merit of sim|)Iicity ; they are meticulously logical and they represent an 
elTort to difTereiuiaie forms of slate upon the Iwsis of a single, consistent 
juriilical princi[)le or criiericjii. But even the classifications which they 
propose are not entirely satisfactciry nor are they wholly free from 
the objections which they themselves urged against various ]irevious 
classifications. Their criterion of difFerentiaiion and classification is 
largely quantitative, arithmetical, or numerical and not one of principle. 
The line of demarcation between a st.iie in which the sovereignly rests 
with a bare majority and one in which it rests with the minority 
especially if it h.e a large one, may be shadowy, in which case the dis- 

-- His chissification of state forms may be found in his Rccht des modernen 
•Staates,” ch. 20. 2»VoI. I, ch. 3. 
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tinction between a democracy and an aristocracy becomes very slight., 
so that they can hardly be assigned to separate categories. Jellinek was 
more logical than Hurgess when he |)laccd democracies and aristocracies 
in the same class and treated them as diflerent varieties of a common 
form, republic. 

Conclusion. —The truth is, there seems to be no single prin¬ 
ciple, or criterion, juridical or otherwise, upon which a satisfactory classi¬ 
fication of stales can he made. Hie principle adopted by Jellinek and 
Burgess i.s perhaps as logical and scientific as any that can be found, 
but the classifications which they made upon the basis of it are far 
from satisfactory. It is believed that by reason of the peculiar nature 
of stales any attempt to dilTerentiate between them and to classify them 
.scientifically is largely futile and leads to results which have little or 
no jnactical (jr .scientific value. CJovernments, on the other hand, readily 
leml themselves to the poxesses of difTerentiaticui and classification, and 
it is with lhe.se rather than states as such that the jurist and the 
political scientist may more advantageously occuin' themselves, with 
efforts at classification. (See C'hapter XIII.) 

111. P.\ltT-SoVEREinN Sr VfKS 

Kinds of Part-Sovereign States. —.Many writers, e.s])eciall\ 
on internalional law, recognize as states certain communities which 
are not entirely independent and iheref(»re not fully .sovereign in their 
external rel.ilions and which may not lx- com|detely so in respect to 
their internal afT.iirs.*-^* I'hey are .sometimes ilesignated as half-sove¬ 
reign .states (French : vtats mi'Souverains)^ .sometimes merely as part- 
sovereign states. In some degree .subject to the control of other states, 
they enjoy, never!hele.s.s, a large measure of local autonomy and often 
po.s.se.ss an imperfect or limited international personality. Examples of 
such Mates are : (</) members of federal union.s, {b) va.ssal state.s, that 
is, .sl.ite.s undi-r the su/eraiiuy of other .state.s, (c) states under the 
protection (»f other .state.s, and (^/) .states under League of Nations 

OppKnhciin (“ Imcrnniion.il Law,** vol. I, p. 161) designates vassal .states 
and protected states as //«/// sovereign and members of federal unions as part 
sovereign—a distinction which wmilil seem to verge on hairsplitting. l•i^llchiIle 
(“Droit internatinnal public,** vol. I, pt. I, 2%) criticizes the classification «>f 
certain states as half-sovereign (mi-soturrain) as made by Heffter, Martens, 
Fradicr-Fodere, and others, as being ''amphibological, v.igue and inexact.” 
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mandates. Some writers would also add permanently neutralized 
states to the list. Since the relationship between the part-sovereign 
state and the superior state upon which it is more or less dependent, 
varies according to the circumstances of each particular case, it is 
impossible to formulate a general rule which would accurately describe 
all states belonging to each class. 

Members of Federal Unions. —As to the iiKMuners of fedrral 
unions the view has already been maintained in the chapter nx\ Sover¬ 
eignty (ChajUer Vlll) that while popular usage attributes them the 
character of slates, it is scientifically inexact to speak of them as h,eing 
partly sovereign and jiartly non-sovereign for the reason that sover¬ 
eignty is a unit and therefore incapable of divisirm withmit being 
destroyed. The view was there maintained that the members of 
federal unions are non-sovereign communities and that what is really 
divided between them and the state of which they are a part, is not 
sovereignty but jurisdiction or governmental power. It is true that 
the right «)f members of federal unions to a limited power of legation 
and of diplomatic intercourse has cx*casionally been left to them (for 
example, the slates of the (icrman Empire, 1871-191S), but it was not 
a right of sovereignty since it was conferred by the constitution and 
could have been withdrawn by constitutional amendment. 

Vassal States. —The second gnmp of so-called ])art-sove- 
reign stales, vassal stales under the suzerainty of other states, are, says 
Hall, pr)riions of states which during a process of gradual disruption or 
by the grace of the sovereign have acquired certain of the pr)wers of an 
independent cfjmmtinity, such as that of making commercial conven- 
tiiais or of conferring their exequaturs upon foreign cf)nstils.“’'* The 
paramriunt state is called the suzer.iin, and its relation to the subject 
‘tale is described by the term “suzerainty.”-** The relali(jn between 
the suzerain st.ite and the vassal state depends iipciii the circumstances 
of the particular case. In general it may Ik* said that the vas.sal com¬ 
munity has only such rights as have been expressly gr.inied to it by the 
suzerain. It usually has a limited international capacity, hut is subject 
wholly or partly to the suzerain in the management of its foreign afT.iirs. 

“•■'Mntcrnational Law” (W cd.), p. 31. 

-**Thc term “suzerainty” is of feudal origin. It was cmplu>cd to describe the 
relation hetweyv) a feudal lord and the vassals of which he was the “suzerain.” 
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It is, however, generally independent of foreign control as regards ith 
internal affairs. In the conduct of its foreign relations the suzerain 
may have the full power of initiation, or partial initiation, or only the 
negative power of veto over the acts of the vassal stale. Former 
examples of vassal Mates were Bulgaria, Egypt, Rumania, Serbia, and 
Montenegro—all under the suzerainty of the Ottoman Empire, but all 
of which eventually acquired their independence of the Porte. The 
former South African Republic under the suzerainty of Great Britain 
from 1SH4 to PX)1 was another example. There are no examples in 
existence to-day. As a type of political relationship it was always 
abnormal and provisional and was Ixiiind to disappear in the course of 
the political evolution of the world.-* Of those which once existed 
some, like those under the suzerainty of the Ottoman Empire, were 
terminated by successful revolt ; (»thers, like the South African Republic, 
came to an end as a result of conquest and annexation by the suzerain 
state. 

Protectorates.— For the purposes of international law,” 
Siiys a noted authority, “a protected slate is one which, in consequence 
of its weakness, has |daced itself under the protection of another power 
on deiined conditions or has been so placed under an arrangement 
between powers the interests of which are involved in the disposition.”-'^ 
'“Hie establishment of a protectorate usually lakes place when a weak 
Mate places itself iimler the guanlianship and protection of a more 
powerful slate. Unlike a community under the suzerainty of another 
slate, the rights of a jirolected slate are rather residuary than delegated 
in their nature, and the presumption therefore is in favor of any inter¬ 
national ca|\icily claimed by it. As in the c.ise of the vassal state, the 
exact relation Uaween a protected state and the protecting stale varies 

-"(^Miiparc Faiichillc, op. dr., \ol. I, jn. I, p. CS'?. 

op. dr., see. 4. Despagnet, who is the auiliur of the iaiportaiil 
study of protectorates that has been written, delines a proleLtor.iic as “the con- 
Uactiial lien established between two states, in virtue of which the one, while not 
intending to surrender its existence as a su\ereign power, cedes to the other certain 
of its rights of internal sovereignty or external independence, in return for defense 
against internal or external attacks of which it might he the object and for assis¬ 
tance ill the development of its institutions and the safeguarding of its interests." 
“E.ssai .sur les protectorals ” (1S96), p. 51, 

Fauchillc (op. dr., p. 259) defines a protected state as one "which is, or ha< 
bren, placed under the a:gis or tutelage i)f a stronger or more powerful state." 
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with the circumstances of each particular case. In the great majority 
of cases the former surrenders to the latter control over its international 
relations and sometimes also certain of its powers of internal adminis¬ 
tration, especially those relating to military affairs, administration of 
justice, and the levying of certain taxes. In all other respects it remains 
an independent stale with its own constitution, its own citizens, and 
its own system of law and government, unless the treaty establishing 
tlie protectorate otherwise provides. Treaties between the protecting 
slate and other states are not binding upon the protected state, nor is it 
necessarily involveil in a war between the protector and other states. 

Existing Protectorates^-— The only states forining proteetc^- 
rates in the strict legal sense to-day are the petty republic of Andorra in 
the Valley of the Pyrenees (191 square miles, population about 5000), 
which is under the joint protection of France and Spain and appa¬ 
rently the principality of Monaco (S square miles, po|^ulation about 
22,0(X)), wdiose independence, sovereignty, and territory are guaranieeil 
l>y France (treaty of July 17, 1918) and which in return has engaged to 
exercise its rights of sovereignty in perfect acc(»r(l with the political, 
military, naval, and economic interests of h'rance, and to abstain from 
alienating its territory, w^holly or in pan, to any other powder than 
France. In case of vacancy in the succession to the crown “ the princi¬ 
pality shall form under the protection of France an autonomous slate 
under the name of the state of Monaco.”"'* Some writers also consider 
the petty republic of San Marino, an enclave of Italy (38 square miles, 
popularicjii about 14,090) to be a protectorate of Italy, but there is a 
dilTerence of opinion as to its exact status.'*’ Some w’rilers have consi¬ 
dered Cuba (in 1903-1*^4) and Panama and even ilie l>>minican Repub¬ 
lic and Haiti as quasi-protectorates of the United States, resulting from 
recent treaties lx*tw'een the United Stales and those re|)iiblics. As to 

"•*T!ic protection of Spain is exercised lliroii);Ii the Iiisliop of Urgcl. The rc- 
piil)lic pays annually the siiin of francs u» Fraiici- and i»i annii.illy 841 Ii.iik-* 
to the hishop of Urgcl. Mcrignhac considers it to he :i vassal r.ithcr than a pro¬ 
tected state. 

.\fiinarchville, “ Lc nouveau statut franco-monegasque," Rev. gSn. dc droit 
int. piih., 2d ser., vol. II, pp. 217fl. 

It was stipulated hy a treaty of June 2^, 18'>7, hetween the Republic and 
It.ily that while being placed under the protection of Italy it shrtuld conserve its 
own internal autonomy and external sovereignty. During the World War it re¬ 
mained neutral. 
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Panama (sec the treaty of Nov. 18, 1S)0.3) there would seem to he no 
doubt that it is virtually under the protection of the United States ; as 
to the others the relationship is, or was, under treaties not very different 
(see, for example, the so-called Platt Amenflmcnt, in effect 1903-1934 
by treaty with Cuba);'’- By the treaty of Versailles the (icrman free 
city of Danzig was plac(‘d “ under the protection of the Lca.i»ue of 
Nations,” while the control f)f its foreiijn affairs and the protection of 
its nationals in ff)rei^Mi countries were vested in tiu* government of 
Poland. 

Among former examples of protectorates which have disappeared 
either through annexation to the protecting state, thnuigh cessi«)n to 
other slates, or through the concession to them of independence may 
be mentioned the Ionian Islands, under the protection f)f Great 
Britain, 1815-1863 ; Madagascar, under the protectK)n of France, 1S63- 
1896 ; Abyssinia, under the protection of Italy, 18S9-1896 ; Korea, under 
the protection of Japan, 1904-1910 ; and Kgypi, under the pn>tection 
of Great Britain, virtually from 1883, formally from 1914 to 1922.^® 
There are still numerous colonies and territories in Africa and Asia 
which constitute protectorates of European jwwers, hut they are not 
states. Among them may lx? mentioned Tunis, Morocco, Zanzibar, 
Tonkin, Annam, the Malay States, and various others;’^^ 

States under Mandate^— Certain territories ff^rmerly consti¬ 
tuting a part of the Ottoman Empire, namely Palestine and Trans¬ 
jordan, which were placed under the adminisiratkm of Great Britain 
as a mandatory power, acting on behalf of the League of Nations, 
are now generally regarded as part-sovereign stares. The same is true 
of Syria, under mandate to France®** (and was also true of Iraq, 

^^As to the status of these four La tin-American Republics in their relation to 
the United States sec Fauchillc, op, at,, vol. I, pt. I, pp. 271 fT. 

Great Britain still exercises o\-cr Egypt a luielagc somewhat aiialcigous to 
the Monri'ie Doctrine. 

®*Thc latest and most satisfactory treatment of protected and vassal states 
will he found in Oppenheim, op, cit, (3d ed., 192lt), vol. I, pp. U)1 fl.; and 
Fauchille, op, cit, (1922), vol. 1, pt. I, pp. 25*1 iT. F.uicliillc*s trc.umciit contains 
elaborate biblioftraphies of the literature. 

As to the non-sovereign character of these slates see sttpra, p. 59. Sec also 
Q. Wright, Sovereignty of the Mandates,*' Anivr, Jour, of Int, Law, vol. XVII 
(1923), pp. 601 (f., and the same author’s "Status of the Inhabitants of Mandated 
Territory,” ifitW., vol. XVIII (1924), pp. 306 (T.; also his monumental work, 
"Mandates Under the League of Nations” (Fi3()), especially part III. 
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formtrly Mcsopotamiii, under mandate to Cireat IJritain until 1927). 
The Covenant of the League of Nations refers to these territories as 
“having reached a stage of development where their existence as 
independent nations can be provisionally recognized subject to the 
rendering of administrative advice or assistance by a mandatory until 
such time as they are able to stand alone.” There is still, however, a 
difference of opinion as to the exact juridicil status of these states. 
They are sometimes listed as indepetulenr states, which hardly seems 
in accord with the facts. On the other hand, they are certainly not 
under the complete sovereignty v)f the mandatory powers ; their in- 
hahitanls are not regarded as nati<»n.ils of the inandatory power ; ;ind 
they retain a large measure of local autonomy. The view expressed 
by one writer that the sovereignly of these Mates is in suspense during 
the operation of the manrlates under which they :ire administered is 
not entirely satisfactory. The view of Professor Quincy Wright, 
ascribing the scjvcreignty of the mandated territories to the mandatory 
power acting with the consent of the (Council <if the League, is perhaps 
as satisfactory an interpretation as can be reached.’*'* It follows, there¬ 
fore, that neither the mandatory power nor the territory under mandate 
is fully sovereign. 

Neutralized States. —A state whose inde])endencc and terri¬ 
torial inviolability have Ix'en guaranteed by the joint action of other 
states and placed in a condition in which it is forbidden to engage in 
offensive war is said to he neutrali/ed.’"*" Its immunity from attack on 
the part of other states is usually guaranteed by way of com))ensation 
for the restriction placed upon its freedom of action with regard to 
making offensive war. status of neuiralizati»jn may be conferred 

upon a weak state at its own reejuest as a means of protection against 

Arlirlcs citcil, pp. and 3I5 wspcctivclv. St»»y.inc)\skv in his hiwik, “La 
ihmric >;('»n«'T.ile dcs mandats inicmationaux'* (192^). rejects ihe view that the 
sfi\Trei>»niy in tlie case uf the mandated states n-Nts with the lA‘:ii»iie of Nations 
and maintains that it resides in each case with the peuple df the territory, :i1thnngh 
its exercise has been prcivisionally confided In aimther po'ver (the mandatory), -is 
irusiec hir the real snvcreigii, under the Icims of t''e inandaie cf.nferred by the 
Lcaffuc of Nations. 

•*” h'aiichillc {op, tit., p. 695) jviints oiii that the neiurali7..iiif)ii may cither he 
gttarjnU'cd or merely rreotiftiri d ,* in the hjrmer case the parlies to the treaty arc 
under an ohli>;ation to defend its neutrality ; in the latter they are only under an 
obligation not to violate it. 
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ambitious and unscrupulous neighbors ; or it may be conferred without 
regard to its own wishes by other states out of considerations affecting 
the general peace or the balance of power. Small stales so geographi¬ 
cally situated that they arc in danger of being overrun by contending 
armies and of having tlteir neutrality otherwise disregarded by 
opposing belligerents, arc those which have usually Ixren neutralized 
by the collective action of other states. The method by which neutra¬ 
lization takes place is always by treaty between the powers concerned. 
The state so neutralized must abstain from engaging in hostilities 
against other states except for the purpose of derfense and must avoid 
international engagements which might invrJve it in war with another 
state. In all other respects it is fully sovereign and indepcntleni, and 
can enter into treaties of all kinds, except possibly those of alliance 
and guarantee, and can usually maintain armies and navies ami erect 
fortilications for purposes of defense.**** Some writers maintain that 
it cannot alienate any portion of its territory or extend its domain by 
the acquisition of new territories, hut this view is denied by the majo¬ 
rity (if writers and it would seem justly so. 

Examples of Neutralized States.— The most important 
examples during the nineteenth century of neutralized slates were 
Switzerland, whose perpetual neutrality was recognized and guaranteed 
by the powers signatory to, aiul adherents of, the Act of the Vienna 
C-ongress of ISIS ; helgium, whose independence and perpetual 
neutrality were guaranteed by the five signatory powers to the Treaty 
of [^)ndon in IS^l (renewed in 183‘>) ; and Luxemburg, whose 
neutrality (unlike the others, an imanncd neutrality) was recognized 
and collectively guar.mieeil by the jiowers signaK^ry to the Treaty of 
I.,oiulon of May II, 1S^7. 

'file neutralization of Switzerland has never bein seriously violated 
by any party to the treaty or by any other country, and Switzerland, 
on her part, has strictly and scrupulously fullilled her obligations under 
the treaty.'”* Ihit, as is well known, although Prussia was a signatory 

neutralizatidii of l.uxciiihiirg was an exception. It was prohibited by 
the treaty of neutralization from maintaining fortresses or armed forces further 
than was ne'ecssary fcir the preservation of internal order and peace. 

U|^)n the outbreak of the European war in IVI4 the Swiss Federal Council 
proclaimed its Jinn determination not to depart from the principles of neutrality 
so dear to the Swiss people and which corresponds so well to their aspirations.** 
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of both treaties of neutralization, Germany invaded, for the purpose 
of attacking France, both Belgium and Luxemburg in T>14 in violation 
of the treaties. The German government requested the right of pas¬ 
sage for its troops across Belgium, apparently on the assumption that 
the granting of the request by Belgium would not be inci>mpatible 
with her oblig*ations under the treaty of neutralization. The Belgian 
government, very correctly, took the position that it could not grant 
the request, even if it were disposed to do so, without itself violating 
the treaty. Practically all jurists are in agreement that the granting 
of the right of passage to Ciermany would have been inconsistent with 
Belgium's neutralized status."*** 

Right of Neutralized States to Enter into Defensive Alliances 
and Acquire Colonies. —Some C<erinan jurists later maintained 
in defense of (^rmany's conduct that Belgium's own policy had been 
inconsistent with her status of neutralization, in that she had before the 
war virtually entered into a military alliance with Cireai Britain and 
that by acquisition of the Congo territory in Africa her position as a 
European power had been so altered as to render the neutralization 
treaty no longer binding. liven admitting that it w.is an alliance for 
the defense of the guaranteed neutrality against its possible violation 
by one of the guarantors, it would hardly seem to have l)(*en incom¬ 
patible with Belgium's neutralized status. Most writers, in fact, main¬ 
tain that a neutralized state has an undoubted right to enter int(» 
alliances for the defense of its neutrality, and some hold that it is 
IxiLind to take all steps necessary to protect that neutrality.** It is of 
course trtherwisc in the case of olTensive alliances. Regarding the 
German contention that tin* acquisition by a nenirali/ed stale of colonies 

So deeply alt.icheil was it to iliese “principles” dial it n*i]nested a'lmissiuii lo tlu* 
League of Nations with die reservation that in case the League shiuild lind itself 
cngajjed in military tipcralions aj;ainst a eo\Liinnt-l)rcakin;j inein!)iT, Swil/erl.iii.l 
shuidd he exempted from the ohji>iation to permit the passajje nf inmps across its 
territory or of rendcrinj;t military .assistance—a reservaiiim witli whiili slie was in 
fact admilicd ni the LcaRue. In 1*^21 the Swiss ^lowriiMieiii refuse d a reejiiest 'if 
the Council <»f the Leaftiic to he pennitted to send to Polaml a delachmeiil of 
troops to protect and insure order duriiijr a plehiscite in the recion of Vilna, on 
the occasion of die dispute helween Poland and F.iihuaiiia. rauchille, op. (it,, 
p. 7()S. 

■*'’Thc opinions are reviewed in mv “International Law and die World War,” 
vol. II, pp. 221 ff. 

As to this, sec tny work cited, pp. 209 IT., and the authorities there referred to. 
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is inconsistent with the status of neutralization, that too docs not seem 
well-founded. Had Belgium enlarged her European territory so that 
her |v>sition as a small “buffer” state would have been altered, the 
German objection would have been entitled to more weight. The 
nc(|uisition of African territory did not change in any fundamental 
respect Belgium’s jiositinn as a European power. 

In cf)nse(]uenc(* of tin* failure of the neutralization treaty to afford 
the security which it guaranteed, Belgium at the close of the World 
War made known her <lesire to Ik' liberated from the status of neutralU 
z.itioti, .111(1 conse(]uently the neutralization treaty of lSj 9 was declared 
by the treaty of Vers;iilles (An. .’> 1 ) to be abrogated. By the .same 
treaty the neutrali/ation of Eiixembiirg was terminated. Switzerland, 
therefore, remains the only European slate which is neutralized. 
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Opi*KNiiFiM, “ Intemali»)n.il Law** (^il. ed., I9?l)), vol. I, secs. SS-S'). 
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I. PrINCII'I.KS or CL.\.S.SiriCATION' 

Kinds of Unions.— 'Pwii nr inure sliitos innv j«»Mi themselv*-^ 
tO);ether into .issoci ttions, le.i.'^iies, nr iininns l'i>r the .uhievemeni ot 
either ^ciicr.il or parlicitlar olijevis and the forms which such associa¬ 
tions lake kiul themselves to dilTereniialion atul classiru;ition much 
more readily th.iii do .states themselves. In some c.ises the unions thus 
formed arc themselves states, in which case their coin|'onem memlKTs 
lose by the act of merger their character as real stales ; in other cases 
no new state is created by the union, in which case the members 

743 
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retain their identity as states ; in other cases still there is doubt as to 
whether a new state is created by the union, although it is clear that 
the states forming it do not lose their character as states. Unions f.f 
states may rest upon the principle of equality, each associate merabiT 
retaining its own sovereignly and independence ; upon the principle 
of inequality, where some of the members stand in the relation of 
superiority in res|)ect to the others ; or upon the principle of equality 
among themselves in respect to their competence, the members not 
retaining their sovereignly and hence the right to determine the limits 
of their own competence. 

Jellinek’s Classification of Unions. —^'J'lie late Professor 
Jellinek whose .studies of .state unions represent the mr)st valuable con¬ 
tribution that ha.s been made to the literature of the subject,' classified 
the various associations of states (Stiiutciwcrcinc, Staatcnvcrbindiuigcn) 
which have a juridical foundation into two general groups : first, those 
which are organized ; and, second, ilu)se which are unorganized. In the 
lirst category, he placed those in which more or less permanent juridical 
relations have bien entered into among the a.ssociated states for the 
.idvancemc Mt of certain common political ends but in which no central 
.idmiiiistrative or other common organization has been created. Within 
this cla.ss he included .such a.s.s(jciations as alliance.s, entente.s, league.s, 
etc., iormed for the purpo.ses of common defense against attack, the 
guarantee of particular right.s, the maintenance of neutrality, etc. They 
are nece.s.sarily created by treaties and conventions between the slates 
forming them. Within this cla.ss he also placed the form of union to 
which he gave the name <>f SUuitcnstaat, an ass()ciation in which there 
is a liai.son between a superior and an inferior state, the latter being 
subject more or le.ss to control hy the fi>rmer, particularly in regard to 
its foreign rel.itioii.s.- I'Aamples of this type of as.sociation were alTorded 
by the feuilal .system of the Middle Ages, the old German Empire after 
the peace of Westphalia, the system of vas.sal states in their relations 
with the Ottoman Porte, and the modern sysiian of protectorates. The 

* NotaMy his '*Dic Lrhrc von Jen Staaienvcrhiiuliingen’* (1882) ami his 
“Rccht lies niDilcrncn St.i.ilcs** (l*It)5), ch. 21. Other writers who base cliseiissed 
the siiliject more or less fully m.iv he mentioned :—Wait/ in his “GnindyiiKe der 
Folilik** (IS(>2) ; Brie, “Thcoric dcr St.aatcnverbindiingen " (1886) : Wc.sicrkamp, 
Staatenhiind iind Hundesstaat'* (1892); and Willoughby, **The Fundamental 
Concepts of Public Law" (1925), ch. 13. 

^**Lehre von den Staatenverbindungen," pp. 137 ff. 
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establishment of these relationships was the result of various causes, 
mainly historical, although in the case of protectorates they were created 
either by the unilateral act of the protecting state, sometimes without 
the consent of the protected state, or by voluntary conventional arrange¬ 
ment. 

This classification is not entirely satisfact(jry, since it attributes to 
alliances the character of unions of states, which they are not in any 
juridical sense. It may also be doubted whether the relationship be¬ 
tween a vassal stale anil its suzerain and that between a protected state 
and its protector, especially when the status of dependence cre.ited in 
lioth cases has Ix'eii imposed upon the inferior state against its will, 
may be properly regarded as a “ union '* of states. 'I'he notion of union 
implies an association voluntarily entiTed into by co-equal states rather 
than a dependent status imposed upon a weaker state by a superior 
state. 

The second class of unions according to Jellinek's classification, 
namely “ organized’’ tinions, includes those which not only are bound 
together by relations of a juridical nature but also have ceitain common 
central organs such as a common chief j)f state, common administrative 
bureaus, commissions, or other organs, common assemblies which may 
or may not be full legislative bodies, etc. In this group he placed 
personal unions, real unions, confederations, federal unions, and inter¬ 
national administrative unions, liach ililTers from the others in impor¬ 
tant particulars but they all have one common characteristic, namely, 
a central organ or organs through which the will of the union is 
manifested and by w'hicli certain common nbjects are sought to be 
promoted.'’* 

II. Personal and Real Unions 

Personal Unions. —A personal union exists where. Iwu nr nmn* 
stales, invariably monarchies, have the same physical person as their 
king or chief of state. The relationshij) is usually accidental in character, 
resulting normally from the fact that in virtue of the laws ol succession 

•** Some writers classify real unicins, confecIcr.uions, aiiil federal nniniis as 
different forms of a “composite” state which they distinguish from a “simjde** 
state. Compare Pradicr-Ffnlen', “Traiie <lc droit ini. puK,” vol. 1, p. 207. Hut 
this classification is unsound for the reason that real unions and confeiler.itions 
arc not in fact states nor is a federal union a “composite” stale. Its governiiient 
may be composite but the .state cannot be. 
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in two or more stales the right to the crown devolves in both countries 
upon the same person. A personal union therefore is not, in the strict 
juridical sense of the term, a real union of states, but as Jellinck 
remarks, it is rather a communis incidens resulting from the operation 
of lx)th constitutional and international law. 

But a personal union might also be established by treaty arrange¬ 
ment or by the election by one state of the reigning sovereign of 
another state to be its king, in which case the union would terminate 
by his death unless it were renewed by the election of his successor. 
Where the union results from the operation of succession laws it will 
be terminated wliere under the law of one of the slates the crown 
devfJves ujion a person, for example a woman, who under the rules of 
succession of the other slate would be ineligible to the throne in that 
country. It is characteristic of personal unions therefore that they are 
generally of temporary duration. Each of the associated states is entirely 
independent of the other ; each has its own constitution and laws, its 
own distinct political organization, and its own citizenship and local 
institutions. The acts of their common sovereign in relation to one of 
the member .states have no ap|dication within the territories of the other 
nor any force over its citize ns. Indiid, the subjects or citizens of the 
one may be and usually are foreigners to the other. Though only one 
person, the soveri'ign possesses two distinct legal personalities and may 
enjoy widely dilferinl j'owers aiul attributes in the dilTerent stales 
composing the union. He may l'.e an absolute ruler in one and a 
constitutional ruler in the other. In international as well as in internal 
relations each constitutes a di.stincl and separate personality, so much 
so that one might make war iipim the t»lher without alTecting the 
union, <»r declare war against a third power without involving the 
belligerency of its a.s.sociale. Such a union d(x*s not constitute a state 
or .1 person in international law distinct fn»m the stales whicli compose 
it. i'!ach meml'.er of the union retains its own international person¬ 
ality ; each ordinarily conducts its own foreign relations and for this 
purpose maintains its own diplomatic service, but they may employ, 
and sometimes have in fact employed, common diplomatic representa¬ 
tives, in \\’hich case the latter are the representatives not of the union 
but of the member states individually.* 

■* Faiicliille, “Droit int. pub.” vol. I, pt. I, 1922, pp. 228, ft.; Oppenheim, ‘‘In¬ 
ternational Law” (3d. cd., 1920), vol. I, p. 154 ; Calvo, “Droit international,” vol. 
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Examples of Personal Unions^ —Examples of personal unions 
were the union between Spain and the old (icrmaii Empire ujider 
Charles V, 1520-1556; between England and Scotland, 1603-1707, ter¬ 
minated by their merger in the United Kingdom of (ireat Britain ; 
between Great Britain and Hanover from 1714 to 1S37, terminated by 
the accession of Victoria as Queen of Great Britain, the laws of succes¬ 
sion ill Hanover not permitting females to succeed ; between Holland 
and Luxemburg, 1815-1S93, terminated for the same reason as that 
between Great Britain and Hanover ; between Schleswig-Holstein and 
IXmmark, 1776-1863 ; and finally, the general act of the Berlin Confe¬ 
rence of 1885, followed by a Belgian law of the same year, which 
declared that the relation between the king of the Belgians and the 
Congo state should be exclusively personal in character/’ The union 
was terminated in by the annexation of the Congo to Belgium. 
The only existing personal union is that between Denmark and Iceland, 
which was formed in 1918 by the enactment of laws by the parliaments 
of both countries under which King Christian X of Dc'iimark became 
King of Iceland. In virtue of the arrangement Denmark is charged 
with the conduct of the foreign alTairs of Iceland, which latter state 
remains independent in other respects and is declared to be perpetually 
neutral. She employs her own merchant flag, but has no naval flag of 
her own. Provision is made for a joint advisory committee of the 
two parliaments to deal with legislation affecting ho\h countries and 
for a court of arbitration to decide disputes which may arise between 

I, secs. 45-48; Pradier-Fcxlere, “Traiie dc droit international public,” vol. I, pp. 
201-202; Juraschek, ” Pcrsonal-und Rcalunicm.” Some writers classify the per¬ 
sonal union as a form of composite state, but there is no justification for such a 
classification, since such a union constitutes no new state hut represents only a 
condition in which two or more state employ a common a>tcnt fcir certain purposes. 
Martens classifies it under the head of united states (etais~t4nis), which is more 
defensible. Op. cit., sec. 58. 

’’Rivicr, op. cit.. vol. 1, pp. 94-95. The kin^ of Prussia until 1848 was 
sovereign of the principality of Neufchatel, then a member of the Swiss Confedera¬ 
tion (see Pradicr-Fodere, op. dt., vol. 1, p. 202). Rivicr asserts that the connec¬ 
tion between Great Hritain and India since 1877, when Victoria was proclaimed^ 
Empress of India, has hecn that of a personal union, but manifestly this was not 
an example of a (icrsonal union. Wheaton added Norway and Sweden (after 
1814) to the list of personal unions (“Elements of International Liw,” ed. by 
Lawrence, p. 72) but, as pointed out below, it was rather an example of a real 
union. It has bwn asserted that the relations between Russia and Finland before- 
1917 were that of a personal union, but this view is controverted. 

OAR. P.S. —17 
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the iwo coiiiitrii s. It \v;is :i«ree(I that the citizens of each country 
should he accorded full ri.i^his of citizenship in the other.*^ 

Real Unions^ —A “real union'* results from the joininj^ l«»- 
gether of l\V(j or more stales, not merely ihrounh tin* existence of a 
common ruler, hut llirrai^h the creatif)n of common constitutional or 
international arranL^emenis ffjr the administrat’nm of certain common 
affairs. Such a union o curs, says Hall, when states are indissolubly 
combined under th( same mcaiarch, their ideniiiy heini; merged in 
that of a common state for external purposes, thoui»h each may retain 
distinct internal laws and ins!ituiions." It dilTirs from a personal union 
in that the a'jsociated slates ol component meinhtrs are organically 
united by constitutional bonds and have commt'n oP 4 :ans of government 
but each relainiin* its own independen.e and s»jven*ie.niy.'^ It also pos¬ 
sesses greater i lements c»f |)( rmanence, its i xistint; bein^- iinalTected by 
the death of ihe c(»mmon sovereign or the extinction of the reigning 
dynasty.” Some writers, among them Westlake, maintain that a so- 
called real union conMitutes in itself a state M jvirate and distinct from 
the individual states which coutpose it, luii oihirs, such as Oppenheim, 

” Rcgclspcrgcr, “l/lsl.nulc, nou\el eial iiuletH*ncl:int,** Rir, dcs Sekners Polh 
tiilftics, vol. XI.Ill (l'»2'l), p. 411. .\1tlif)ii>;]i ihe piv-rnt rcl;Ui«>nvhip between 
Denmark atul Iceland is usnallv classified as a persdn.il union, there is good ground 
for inuintainiiig that it is in f.ict a re.il union,—.is iniicli so as that between 
Norway and Sweden prior to descril'eil later. 

^ “ Intcrnalion.d l,.iw,“ p. '8. Brie defines a "real union” as a **Vtrein von 
Staatm mit rrchtHihcr Crmvinstvnl(cit tier Person dcs Stihitcs ohcrhimpts unJ 

stvitr dcs niomirrhisrhcu SUhUs i\hcrhanpts. .riicorii* *ler Slaaienxerbiiuluiigen,’* 

p. fi‘). Sec also Martens, op. at., vol. I, p. 32.S; Moore, “ Dige.st of International 
Law,” vol. I, sec. 0 ; Kixier, op. tit., vol. 1, pp. ‘7 IT.; I.eFur iiinl Posener, ” Humlcs- 
staat iind Staatenbiind,” sec. 7^: Pradicr-Fodere, op. cit., vol. I, pp. 2()2-2lM,’ 
Fauchille, op. cit., vol. I, pp. 2S3fT.; Oppenheim, op. at., vol. I, pp. 154 (T.; and 
Hliithigen, “L'Union reelle," V.citsi'h. jUr Vi'dka'- und Pnndcsstihitsrccht, 
pp. 2.57 IT. 

^ lurnschck, “ Personal und Realunion.” p. 

®Icllinck considers the **rcal union” to he a .special form of confederation 
(Staatcnhnnd) which results fro'n the legal union of two or more independent 
states for coniinoii protection under one and the same physical personality, who 
acts as the common bearer of the power of the component members, though each 
retains its sovereignly. “Die Lchre von den Staatenherbindungen,” p. 215. A. B. 
Hart (“Federal Ciovernmciit,” pp. 14-15) groups “person.d" .md “real” unions 
together with the so-called “incorporate” union under the head of “conjunctive** 
unions, since the distinguishing clinracteristic of all such formations is that they 
employ conjointly the same sovereign. 
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Dc Loutcr, Fauchille, and Jcllinck, adopt the contrary view and hijld 
that it is merely a union o£ states constituting a single international 
personality. 1'his view would seem to he sound. It is undciubtedly 
true, however, that such a union does possess some of the characteristics 
of a true state, much more so than does a jHTsonal union.'** 

The most notable example of a real union was that between iViistria 
and Hungary, lSf)7-l9l9. The union between the kingdoms of Norway 
and Sweden from 1.S15 to 1*X)5 was also an example. The former 
rested upon a compact, the terms of which were emboilied in a ))air of 
identical statuti*s adopted by the parliami^nts of the two slates in 1SI)7. 
They had the same ruling sovereign (who, it may be observed, pos¬ 
sessed different titles and dignities in the two states and was crowned 
separately in each), but also a common legislative Iwidy lior limited 
purpcises, a common army organized in the same basis and com¬ 
manded in a common language, a common diplomatic service, a 
common court of accounts, a common tariff ami trade union, and 
common ministries of war, finance, and foreign affairs. The expense 
of the joint administration was borne by the two states according to 
a prop(»riion agreed upon by them. In international intercourse the 
uni(jn constituted a single personality, though for most purposes of 
internal administration each state retained its own imlependence.'^ 
In c(»nsec]uence of the World War and the treaties of peace which 
terminated it the union between Austria and Hungary came to an end 
in 1919-1920. 

The terms of the agreement by which Norway and Sweden were 
joined were embodied in a treaty of August !>, 1S15. According to the 
agreement Norway recognized the king of Sweden as its sovereign 

***Oppcnhcim :iiul fclliiick ;isscrt that the mcailKT states r»f a real union can¬ 
not make war upon one anotlier. Hut this depends upon the articles of a>;rceincnC 
hy which the unifin is formed. It is imire within the irutli ic say that they cannot 
make war separately against a foreign slate or lx: separate objects of war waged! 
by a foreign power. 

*^Kol!esburg (“ Der monarchische Hundcsstaat Ostcrrcich-Ungarn/* IHSO) 
considered the Austro-Hungarian union to be a fcdcr.il state : Hidcrmaiin (** Die 
rechtliche Natur dcr osterreichischen-ungarischen Monarchic,” IS77) characterized 
it as a personal union. Hungarian publicists generally considered the relation 
little more than personal. Compare an article by Ciunt Albert ApfMinvi in the 
North American Review, for May, 1905 ; also the authorities cited by Fauchille, 
op. at., p. 236, note 2. But Austrian jurists and those of other countries regarded 
it as a real union. 
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and representative in international relations, though the constitution' 
of Norway expressly declared that Norway should remain a “free, 
independent, and indivisible empire.” The treaty of union regulated 
the procedure to be followed in Iwrth kingdoms for the election of the 
successor of their common sovereign. The two stales maintained a 
common diplomatic and consular service, though, unlike the Austro- 
Hungarian arrangement, their foreign relations were not conducted 
through the agency of a common Norwegian-Swedish ministry, but 
through the Swedish foreign minister, who managed the external affairs 
of both states.’" The two slates had different commercial and naval 
flags and distinct systems of internal administration ; and each had its 
own army under the command and direction of the joint king. Unlike 
the Austro-Hungarian union, there was nothing in the nature of a 
common legislative assembly, nor w'ere there any joint ministries of. 
state. Matters of common interest, which could not be regulated by 
the joint king, were dealt with by the concurrent action of the parlia¬ 
ments of the two kingdoms, nie joint arrangements were indeed so 
few and unimportant that some writers have treated the relation as 
simply that <»f a personal union, though this is incorrect, since the per¬ 
petuity of the union did not depend upon any dynasty or law of suc¬ 
cession. I1ie increasing dissatisfaction of Norway and its desire for a 
real joint ministry of foreign affairs and a separate consular system led 
to the disruption of the union in 1*X)5 by the secession of Norway and 
the conclusion between the two states of a treaty of permanent sepa¬ 
ration. There is therefore no example of a real union in existence 
to-day unless that Ix'tween Denmark and Iceland is so regarded. Rc^ 
unions represent a transitory form of relationship; usually they either 
become a federal or unitary stale or what is more likely, they disappear 
through dissolution. 

'-While the twd sutes had a common foreign policy, each retained its 
separateness and individuality in the family of nations and each sometimes con¬ 
cluded separate though identical treaties with foreign states. Thus the United 
States had identical extradition conventions, hearing different dates, with each 
state, though they were entered into with the king of Sweden and Norway. The 
obligation to deliver up fugitives from justice in each case rested, not on the 
common government, hut upon the particular government concerned. ** Treaties 
of the United States now in Force," 1899, pp. 4SGA71 and 621-625; Moore,- 
** Digest," sec. 9. On the legal nature of the union between Norway and Sweden, 
ace lellinek, " Staatenverbindungen," pp. 223-Z341 
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III. C^ONFRDERATIONS 

Character of a Confederation^ —Definitions of coniederatioiis, 
like those of states, are multiriirious and no useful purpose would be 
served by quoting them. Most authors agree that a confederation is 
a union or association of states formed for the purpose of promoting 
or achieving certain specific objects, especially the maintenance of their 
commi'ii external security. The individual stales unlike those which 
unite to form a federal union or a unitary state, retain .intact their own 
sovereignly and also their own governmental autonomy in so far as 
the latter is not expressly surrendered and delegated to the confederate 
organs established by the act of union. A confederation dilTers from 
a mere alliance in the pc'ssession of some sort of fixed central organ 
or organs through which the wills of the member states may be 
expressed, in the greater variety of the objects which it is designed to 
achieve, and in the clement of intentional perpetuity.’’* It dilTers 
from a personal union in that the liond which unites the members is 
something more tlian the possession of a common titular sovereign. 
It results not from the accidental operation of laws of succession but 
from formal agreement or compact embodied in an international con¬ 
vention or “ articles ” of confederation. It is therefore a purely con¬ 
tractual creation resting upon international agreement rather than upon 
constitutional law and is more political than juridical.**' Nor is it 
terminated in the same way that personal unions are, but usually comes 
to an end through secession and dissolution or through the establish¬ 
ment in its place of a federal union or a unitary stale. It dilTers from 
a unitary state in that its comj^otient members are not mere adminis¬ 
trative circumscriptions, but real slates in full possession, as stated 
above, of their sovereignly and independence. Unlike a federal union^ 
a confederation d(K*s not fxxssess a single sovereignty, but there is a 
plurality of sovereignties, as many in fact as there are states com¬ 
posing it. Ordinarily each memlxT state remains an international 

1.1 Wheaton, however, maintained that a confederation dilTers in no essential 
particular from an alliance. “FJements of International Law” (F-awrencc’s ed.) 
p. 75. Rut as Austin remarked, they cannot be precisely distinguished by general 
or abstract statements, since there arc various types of Imth, some of which bear 
striking resemblances, the one to the other. “Province f)f Jurisprudence Deter¬ 
mined” (cd. 1S61), pp. 223-224. 

Compare Fauchille, op, cit,, vol. 1, p. 242; Carre dc Malbcrg, “Th6orie 
•generalc dc Tetat,” p. 92; Kunz, op. at., pp. 435 ff. 
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person ; it may therefore enter into treaty relations with foreign staios 
and even engage in war with them without involving their associates. 
If war breaks out between two or more of them it is international war 
and iu>t civil war. Nevertheless, the pact of unign in a particular case 
may ccjiifer the rights of legation, of war, and of peace upon the 
organs t)( the ('(jnfetleration. What, therefore, is said of the relations 
generally existing heiweirn a confederation and its members may not 
be true of ever^' ccjiil'ederatifjn. It all depends upon the terms ol the 
pact in each particular c.ise. Finally, a C'onfederation differs from a 
real union in its purposes and in its nature. It is formed mainly for 
defetise and it is lacking in the common organs which are characteristic 
of a real union. 

(Confederations have no citizens or subjects to whom their com¬ 
mands can be directly addressed, or from whom obligations or duties 
may be required. Being composed of sovereign states, their govern¬ 
mental c»rganizations rarely operate directly upon individuals, but reach 
them only through the tnediiim of the separate state organizations.^^ 
I'lie will of the confc'deration is hut the sum total of the wills of the 
component slates,'** and is expressed, not in stattites framed I'^y a real 
legislative body, hut in ordinances or resolutiems framed by a quasi- 
diplomat ic body, a diet, a conference, or a congress consisting of pleni¬ 
potentiaries or delegates representing the governments of the several 
states composing the confederation.'* Tliese delegates usually vole by 
states and according u> the instructions of the governments which they 
represent.'''* Their resolutions have no binding elTeci upon individuals 

Irlliiiek rccogni/cd two types c»f confeder.itiim : first, in wliicli ilie acts* 
of the eoiifeileratc goveriiineiit do not have an immediate hiiuling etTeet upon the 
individn.ds composing the several stales; and second, that in which the diet of 
the confederation is not merely a congress of plenij)i)teiniaries, Init a real legisla¬ 
tive I'ody, whose acts operate directly and immediatclv upon individuals rather 
than upon the stales composing the confederation. The latter form approaches 
closely the so-called federal state. The only example which lellinek gave (if the 
.second type was the Contcilcracy of the Southern Slates of North America, ISftl- 
18fo. “ Slaatenverhindiingen,” pp. 1S‘>-|0S. But an examination of the consliiu-* 
tion of the Southern Confedcr.'icy will show that it was a confederatinn only in 
name, and difTcred in no essential particulars from other states having the federal 
system of government. 

'*‘*Cf. Rivier, op. cit., vol. I, p. 102; Pradier-Fodere, op. at., vol. I, p. 207^ 

lellinek, ** Staatenverbindungen,” p. 170. 

^**Cf. Brie, “Tlieorie dcr Staatenverbindungen," p. 91. 
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as such, but arc addressed, as already said, to the organs of the con¬ 
federated states, and are usually inoperative until adopted by their 
governments and given the force of law within their jurisdictions. The 
congress or diet of a confederation has no power to enforce its reso- 
liui(»ns except by “ federal execution," iliat is, by the use of force 
against a racalcitrant member. Most of the confederations in the past 
have in fact had no executive or judicial machinery, and have there¬ 
fore been compelled to rely u|x>n tlie willingness of the member 
states to enforce their commands. It follows from the nature of a 
('onfederaiion that its component memlHTs are free to withdraw at will 
and thus dissolve the confederation, and the confederate authorities have 
no constitutional power to restrain a disalTected member and compel it 
to remain in the confederation against its will. 

A Confederation is Not a State. —Regarding the juridical 
nature of a confederation the authorities dilTer. One group, which 
includes llorcl, Carre de Malberg, Fauchille, Jellinek, Laband, Von 
Mohl, and Oppenheim, deny that it is itself a state, or a “ moral 
person,” as the French say. It is on the contrary miTcly a vincnlitm 
juris holweeti sovereign states, a simple association, having no juridical 
per.sonality of its own and no rights or criniperence except such ns 
exist in virtue of express delegation hy the confederated .slates. An¬ 
other grciiip of writer.s, which includes LeFur, l)i* I^)uter, and Schulze, 
while admitting that it is not a .state, maintain that it po.sses.ses, never- 
thele.s.s, an interiritic nal personality as do also the component .siate.s.'® 
The fact is that no known coti federal ion ever pcjssessed the character 
f)f a true state, hut there is no riM.scjii why it cannot po.sse.ss at lea.st a 
limited international personality. Whether it does or not depends 
upon the terms of tht.* particular pact upon which it rests. 

Examples of Confederations.— History nhounds iti cxamjde.s 
of conlederation.s, for the tendency of neighboring states to associate 
them.selves together for purposes of defense and for the furthering of 
their common interests has proved to be almost as .strong as the social 
impul.se amcjiig individuals. Among the ancient CJreeks, confedera- 
ticjiis were numerou.s, the more important being the Ikeotian, Delian, 

ImucIiiIIc, op. cit., vol. I, p. 242, Willoughliy agp.-cs lint a confcdcnitioii is, 
strictly spc.iking, no stale, bur he expresses no Dpininn as to wliethcr it possesses .in 
international personality or not. “ Fund.iincntal Concepts of Public Law,*’ p. 192. 



254 


ASSOCIATIONS AND UNIONS OF STATES 


Lycian, Achxan, and ^tolian leagues. In some cases the component 
members were federated together much more closely than in others. 
The constitution of the Achaean League, for instance, provided for a 
common executive magistracy, a legislative body, and even a rudimen¬ 
tary judiciary.^ Its organization was, in fact, so highiy developed 
that it is considered by scjme writers to have been essentially a federal 
union rather than a confederation.”* Leagues and confederations 
among the early Italian cities were not uncommon, though they never 
attained the perfection and degree of im|X)rtance of those of (ireece. 
During the medieval period several important federations were 
formed, among which may be mentioned the Rhenish (>>nfederation 
(1254-1.^50), which eventually embraced some seventy members. 
Then came the Hanseatic League (LW-lb^O), which was originally 
organized for the promotion and protection of trade, but which gradu¬ 
ally developed into a great political power that waged war and nego¬ 
tiated treaties, and eventually came to exercise an important influence 
on the international affairs of Europe. It had a sort of central legis¬ 
lative organ and a crude judicial machinery for the adjudicaiion of 
disputes among the memlxjrs.”-* The Holy Roman Empire (1526- 
1806), the most extensive federation formed before the nineteenth 
century, eventually embraced several hundred states of varying types 
and importance—free cities, ecclesiastical territories, and hereditary 
monarchies. It maintained a common Diet {Reichstag) and several 
imperial courts.-’* Other examples were : the Swiss confederations of 
1291-1798 and 1803-1848, which grew cjut of the union of three small 
cantons, but which in the course of time came to embrace all of them 
and the United Netherlands, 157(>-1746, composed of the Dutch pro¬ 
vinces. The two Ix'st-known mcxlern examples of confederations 
were the United States of America from 1781 to 1789 and the German 
Confederation, 1815-1867. The former turned out to be little more 
than what the articles of union described it to be, namely, a “firm 

Hart, ** Introtlucticm to Federal Government ” p. 32. 

-’■Hy Freeman, for example, in his “History of Federal Government” (1863). 
For other historical accounts of early federations see A. R. Hart, op, cit,, and 
LcFiir und Posencr, “Rundesstaat und Staatenbund,” secs. 4-14. 

--Hart, op, dt„ pp. 40-41. 

^ Bryce, “Holy Roman Empire,” specially pp. 340^365; Schulze, "Deutsches 
'Staatsrccht,” secs. 26-34. 

^Calvo, “Droit international,” vol. I, sec. 55. 
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league of friendship ” among the states composing it. It was expressly 
declared in the articles of agreement that each member of the con¬ 
federation retained its sovereignty, freedom, and independence and 
every power, jurisdiction, and right not expressly delegated to the con- 
federation.*® Its avowed object was to provide common protection 
against attack upon any or all of the states.-" The collective will of 
the confederation was ascertained and expressed through a congress of 
delegates constituted without any reference to the populations of the 
cr>raponent states. No common administrative or judicial r)rgans 
were created, the enforcement of the resolutions of the congress being 
left to the individual states. The powers conferred upon the general 
aingress were so meager anil the means of enforcing its will so inade¬ 
quate that it perished, to use the language of De Tocqueville, through 
the excessive weakness of its government.-^ 

The German Bund, 1815-1867^ —^The Cierman Confederation 
embraced at first thirty-eight states of varying rank and importance— 
kingdoms, grand duchies, principalities, and free cities. It was declared 
to be a “ perpetual league ” for the purpose of preserving “ the 
external and internal security of Ck-rmany and the independence and 
inviolability of the confederate stales.” The collective will of the 
members was expressed through a Diet of plenipotentiaries which sat 
at Frankfort under the presidency of Austria. They were appointed 
by the governments of the states which they represented, and voted 
according to instructions. The Diet had the power to send and receive 
ambassadors, to declare war and conclude peace in the name of the 
confederation, and, under certain conditions, to intervene in the affairs 
of the individual states. Each stale, however, retained the right of 
legation and could enter into foreign alliances, provided they were not 
directed against the security of the confederation or of any one of the 
comi)onent states. In case war was declared by the confederation, no 
state could conclude peace without the consent of the confederation. 
No member of the confederation could make war against another 
member, and in case of differences between them the disputes were 
to be submitted to the decision of the Diet. There was an imperial 
court which had a limited jurisdiction, but there was no common 

Articles of Confederation, Art, II. Art. III. 

Democracy in America” (English translation by Reeves), vol. I, p. 168. 
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administraiive machinery, the enforcement of the resolutions of the 
Diet being left mainly to the individual slates. 

The Central American Federation, 1907-1918. —A recent 
example of a confederalii^n was that formed in 1907 by the five Cen¬ 
tral American slates of (matemala, 0)sta Rica, Honduras, Nicaragua, 
and Salvador. It dilTered from all previous confederations in respect 
to the objects whicli it was created to accomplish and in the instru¬ 
mentalities ihnjugh which they were to be achieved. It was based 
upon seven inii-rnaiional conventions concluded at Washington in 
Newember, I*J(l7. 'riie most important f)f these provided for the 
establishment at C'arlagr) of a Central American C'ourt of justice, an 
agreement to submit to this court for a pericul of ten years all dispi ies 
of whatever character arising between two or more of the member 
states, whicli could not be settled by diplomacy, an agreement to estab¬ 
lish an international (A*niral American Bureau, and provision for 
annual conferences for a period of at least five years. Unfortunately 
the confederation came to an end in 191S at the expiration of the ten- 
year period for w'hich it was created, this in ccinsequence of a dixision 
of the court holding the Nicaragua had violated the rights of the 
other Ontral American states by a treaty which she had entered into 
with the United States in 19H. Nicaragua refused to abide by the 
decision and the United Slates, silently at least, supported Nicaragua 
in her refusal.*” 

There remains to-day no example of a confederation in the sense 
in which the term has been defined alxwe. Experience has demons¬ 
trated the inherent weakness of this type of union ; it represents a 
transitory stage of political development ; and those which have 
existed in the past have all disappeared through the consolidation of 
their member states either into federal unions or unitary states.*® 

-’^Scc Miinm, “The Five Republics of Central America," pp. 218iT.; Hicks, 
“The New Wurhl Ortler,” pp. 87iT. and 171 iT.; Hiicll, “International Relations," 
pp. 2.U IT. anil 5.S1 IT.; and Rev, “L’Union Ccntre-.-Xmericaine," Rci\ dc droit int. 
vol. XVIII, pp. (lyiT. 

-'■* There has recently been considerable discussion in favor of the union of the 
Scandinavian states, Denmark, Norway, Sweilcn, including also Finland and Ice¬ 
land, into a confeilcration or federal union, and various proposals for that purpose 
h.ivc been made. The union between Great Britain and her self-governing domin¬ 
ions (Canada, Newfoundland, Australia, 5knith Africa, New Zealand, and the Irish 
Free State) has been mentioned as a type of relationship which approximates in 
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IV. Federal Unions 

Examples of Federal Unions.^ —Where several slates unite 
themselves together under a common sovereignty and establish a 
common central government for the administration of certain affairs of 
general concern, or where a number of provinces or dependencies are 
by a unilateral act of their common superior transformed into largely 
autonomous self-governing communities, we have a federal union, or 
as is often said, a federal state.'*** l*he iMiglish historian Freeman, 
writitig in 186.^, said that ilie four most famous fedenil commonwealths 
of history were the Ach.ran League in the later tlays of ancient (Greece, 
the Oinfederation of Swiss cantons from 12‘>1 to the present, tlie 
United Provinces of the Netherlands 157*>-1?>5, and the United Stales 
of America, 17S*M8ro, which Freeman {Predicted was al lhat lime 
nearing its end. The first and last mentiraied, he said, representi-d the 
“ most perfect development of the fediTal principle whicli the world 

sonic riicMsiirc llial of a Confc<lerati<in, aiul Mr. Lloyd Oorge lias heen quoted as 
saying in PJ2n when he was prime minister that the Itriiisli l-impire w.is “.i free, 
equal, and loyal association of the nations ot the I’ritish Coni-nonwealth, under 
the sceptre of a common sovereign.” Fauchille, np, tit., p. 2SS. At the imperial 
Conference at London in the particip«iting governments agreed lhat the 

Dominions and Crrcat firitnin ”are autonomous coiniininiiies within the Hritish 
Empire, equal in status, in no way sn'Mirdinate to one .iiioilier in any .ispici 'if 
llieir domestic <»r external affairs, though united hy common allegiance to the 
Crown and freely associated as members of the British Commonwealth of Nations.** 
The parties to this agreement were (Jreat Britain, ('an.uli, Australia, New 
Zealand, the Irish Free Stale, India, and Newfoimillaiul. ('learly, however, 
this is not a confederation in the sense in which the term h.is been employed above. 

The federation of the Riissi.an Soviet republics is likewise reganled as a 
species of ('onfederation. I'auchillc, op. at., p. 25*1. 

•*'*The literature dealing wiili the so-called federal slate is very extensive. 
The folhiwing treatises contain the fullest and mt)st sati'-faciory discussion : la.*l‘ur 
iiiul Posener, ” Biindesstaal iiiul staatcnhnnd,’* cspcii.illy pp. lS^-^17; LeFur, 
“Lrtat federal et confederation d’etat” (1897) ; Brie, “'I'heorie <ler Slaateiner- 
hindiingen,” pp. 9*5 If.; also his ” Der Bimdessi.i.ii" ; I'arrr de Malherg, “'rh«'*(irie 
generale de Peiat” (l'^2()), vol. I, pp. 9S|f. ; F.mchille, “Droit international 
public” (192?), vtil. I, pr. I, pp. ?45ff.; Iclliiiek, “Slaaieinerbindungcn,” pp. 251- 
314; alsi) his “ Recht dcs mod. .St.iales,” cli. 21, see. 5; Borel, "Elude siir la 
.soiivcrainele et I’etat federatif " ; Westerkamp, “ Staalenlamd imd Bundesstaat ” ; 
Freeman, “History of Eederal fJovernment ”; Hart. “ Inirodiictioii to ledcral 
Government”; Dicey, “Law of the Consliiiition," ch 4; Willoughby, “Nature 
of the State,” ch. ID ; also his “ Fiindamcnt.'il Concepts <jf Public Law'," pp. iHHff.; 
Kun/, “Die Staatcii Vcrhindiingcn ” (1929), cli. If», and Durand, “la;s ciais 
federaux” (193(1). 
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has ever seen,” though there were several ancient confederations 
” whose constitutions must have realized the federal idea almost as 
jjerfecily as the more famous league of Acha:a 

Since the publication of Freeman’s “ History of Federal Govern¬ 
ment ” a grxjdly number of federal unions have been established in 
various parts of the world. The most important of these are : the 
Dominion of (Canada (1.S67) ; (jermany (ltS71), considerably modified 
ill 1^19; the reorganized Swiss republic (liS74) ; Brazil (1891) ; the 
Cx.mmfJiiwealib of Australia (1900) ;**“ and the Republic of Austria 
(1920).''-'* 

Nature of the Federal Union. —^The historian Freeman, who 
employed the terms “ federal government ” and “federal state” without 
discrimination, said, “The name federal government may be applied 
to any union of com|)onent members where the degree of union 
between the members surpasses that of mere alliance, however inti¬ 
mate, and where the ilegree of independence possessed by each mem¬ 
ber surpasses anything which can fairly come under the head of mere 
municipal freedom.”’^ Again, he observed that a “federal common¬ 
wealth in its jierfect form is one which forms a single state in its 
relations to other nations, but which consists of many states with regard 
to its internal government.”'*'* It represents a combination of both 

History of FciUt.i1 (Jovernment,” ji. 7. 

Faudiillc (op, at., vol. I, p. 256) denies that the Dominion of Canada and 
the Commonwealth of Australia c.in he properly regarded as "federal states’* 
liecaiise they do iioc have complete control of their foreign relations. Neverthe¬ 
less, since they are virtu,illy independent, there would seem tfi he no practical 
reason why they should not he considered ns .stales and they certainly do have a 
federal system of government. I'hc fact that they do not yet have absolutely 
complete control of their foreign relations does not deprive them of their 
character as federal unions. 

'I'hc Mexican federal system Avas esuhlished in IS57, and that of Argentina 
in The states of Bolivia, Ecuador, Colombia, Chile, and Peru still remain, 

uniturv centralized repuhlics. 

" History of Federal Government,” pp. 2-.^. 

History of Federal Government.” p. 91. Compare the definition of 
lellinek, " Staatenverhindungen,” p. 278 ; and " Recht des mod. Staates ” (French 
translation, vol. 11, p. 5-10), where a "federal state” is defined as "a sovereign 
state formed out of .several states, the power of the former being derived from 
the stsites which compose it, and which latter are liound together in such manner 

as to form a political entity; it is an association of states which.has as a 

result the institution of a sovereign power superior to the associated states but in 
which, however, the latter participate ’’; also the definition of LcFur und Posener 
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unitary and federal principles. It is unitary in so far as the central 
government possesses and exercises exclusively throughout the national 
territory certain powers of its own ; it is federal in so far as there is a 
division of power between the central government and the govern¬ 
ments of the various states or other territorial circumscriptions which 
form the union. It may be added that there has been a steady ten¬ 
dency in recent years in all federal unions toward the unitary prin¬ 
ciple, that is, they have tended to become, through the process of 
centralization, more and more unitary in character and less and less 
federal.*® 

Ordinarily the distinguishing marks of a federal union are : first, 
the existence of a number of political communities (states, cantons, 
provinces, territories) possessing of right their own constitutions and 
forms of government, and being supreme within a certain more or less 
extensive sphere ; and, second, a common Cf)nstitution and government, 
for the direct administration of certain general concerns. Unlike a 
confederation, a federal union is not a mere league of independent 
states associated together for pur|X)ses mainly of common defense, but 
it is a union resulting from the merger of a number of political com¬ 
munities for the regulation of various matters common to all the com¬ 
ponent memlxTs. It is a sort of com|^)site stale, not a band of slates 
connected together by international agreement. The act by which a 
federal union is established is not a mere compact, but a constitution. 
It is sometimes said that it rests upon international contract or treaty 
among the several states forming it.*" Other writers like LeFur, 
Jellinck, and Haenel maintain that there are two phases or stages in 
the formation of a federal union : an international stage and a con¬ 
stitutional stage.*'' According to them the definitive formation of the 
union (the constitutional act) is preceded by a treaty of union (the 
international act). This, however, may or may not be the actual pro¬ 
cedure. It was true of the foundation of the North (Jerman federal 

(op. cit,, p. 15) : ** tm BundesstMten hahen die Einsdstaaten vinen tfCrlassttn^- 
smiissig bestimmtvn Anted an dcr Bddung des hiichsten Wdlens des Staates. Im 
Bundesstaat ntht die Souveriinitiit nicht Im rinem Cdiederstaate, sondern bei der 
ZenirdlgetvaU, welche von den CUederstaaten verschieden ist.** 

®®C6mparc Carre dc Mallicrg, op, cit., vol. I, pp. 119-121. 

^^See, for example, Oppenheim, op, cit,, vol. I, p. 157, and Meyer, “Lehrbuch 
des deutschen Staatsrechts" (6th ed.), pp. 175-176. 

®®Carr6 de Malberg, op. cit., vol. I, p. 136. 
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union of W}7, for it by a treaty of August 6, 1866, by which 

the North C^Tinan states bound themselves to establish a federal union, 
and which was followed by the adoption of a constitution of the union. 
Bui this was iifit the pro»etlure followed by the states which formed 
the federal union of the Unit;d Stales. The formulation of the con¬ 
stitution was never in faa preceded by a treaty of union. Nor was 
this procedure followed in the establishment (jf the federal union of 
Brazil. Originally :i rniiary state, it was decomposed into a federal 
unic/ii by a liiiilaur.il act of constitutional decentralization. In neither 
cas*', therefore, did the process assume an iniernaticmal character. 

In its external relations a federal union resembles a “real union,” 
while internally it bears some resemblance to a confederation. On 
its internalirat.il side, observes Hall, it is marked by a central govern¬ 
ment to which the conduct of all external relations is confided and by 
the absence of any right on the part of the states to separate themselves 
fn»m it.'”* Ii (li/Ti*rs Irom a confederation in the character and degree 
of the relationship Mihsisting between the members composing the 
union and in th** p<issessi«in by the former of a central organization 
endowed nc»t only with practically exclusive powers in relation to 
foreign allairs, but also with important powers of government as 
regards intern.tl alT.iirs of common concern. In a federal union the 
component p.trts are subject to a common sovereign, and collectively 
they form a single united state. In a Cfmfederatitm the parts have no 
common sovereign, and they do not constitute a .single political society, 
hut each is itself a sovereignty. In the federal .system there is but one 
rt*al stale, one central government, and a niimher of local govern- 
m'Miis; in short, the .state is coextensive in organization with the 
organization c)f the central government. In a confederation, on the 
contrary, then* .ire as many stales as there are component members. 

Types of Federal Unions.— Si»ine writers, like Freeman, Dc 
Tocijueville, loliii Stuart Mill, Wheaton, and the authors of “TTic 
Federalist,” distinguisheil between perfect and imperfect federal unions. 
The difference is one mainly of degree. The former is one which 

.10 •« Intrrniition.'il Law,** .Id cd., p. 26. Sec also Jellinck, who remarked that 
rhe lack of power on the part of the component menil^ers of a federal .state to 
secede therefrom follows from the juristic nature of the union. ** StaatenvcF- 
bindungen/* p. 298. 
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contains no elements of confaleratism. It is one in which the central 
government is fully supreme in all external alTairs and in certain 
specified internal affairs of general concern ; which acts directly and 
immediately upon all individuals within the federation ; and which 
pi Messes the power and means of enforcing its own declared will. 
This is what the German writer Hrie calls the “ideal federal stale.”*" 
All Imperfect federal union is one in which remnants of confederatism 
survive, one, in short, which is organized more like a confederation 
than a unitary stale. The component states possess a limited power 
in the management of ftireign affairs; the acts of the central govern- 
m<.nt are enforced by the individual state governments and “its 
jiowcrs consist simply in issuing rei|uisiiions to the state governments 
wh-‘n, within the proper limits lif the federal authority, it is the duly 
of these governments to carry it out.”''* The Cierm.m I^m|iire of 
1S71-1‘^19 was an examjde of what has been called an imperfect federal 
union. The states composing the h.mpire retained a limited right of 
legation and of military administration, while the execution of the 
laws of the Empire devolved largely upon the separate state govern¬ 
ments. Certain of the stales, moreover, were accorded important 
specinl privileges of which they could not he (lejirived without their 
ov.'fi consent. ITiese and other features gave it a confederate character 
in a more marked degree than was foimil in any fiiher existing federal 
system. By the constitution of 1919 the German federal union was 
reorganized and transformed to such an extent that it is now doubtful 
whether it may properly he regarded as a federal union at all. Not 
only were the members of the union (the Reich, as it is officially styled) 
deprived of the name of states (5Aw/tv;)--tliey are now called iJindcr, 
the literal English translation of which is “ lands ”—but their compet¬ 
ence or sphere of action was greatly resiricieil ; they are no longer 
free to determine their own forms of ermstitution and grwiTnment; 
extensive powers which formerly belonged lr> them were h.inded over 
to the central government of the Reich, and as to many powers left 
to them the central government may lay down general legislative 
norms or principles which must be followed ; they are no longer free 
to regulate their own suffrage ; and the distrilniiion of the powers of 

«“Der nimdcsstaal” p. 140. 

Freeman, “History of Federal Government,” p. 11. 
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government between the Rdch and its territorial subdivisions may be 
altered at the will c>£ the central government. There is, therefore, no 
constitutional guarantee of their autonomy such as is usually consi¬ 
dered to be an essential characteristic of a federal union. As under 
the old constitution, the central government depends in large measure 
upon the local governments for the execution of its powers, but the 
latter are, when charged with this duty, subject to the supervision and 
control of the central government. In reality, therefore, the pa'sent 
German union more nearly approximates the character of a unitary 
state than that of a federal union when judged by the American stan¬ 
dard. From the status of a federal union of a highly confederate 
character it has passed very nearly to the opposite extreme, that of a 
centralized unitary state.The new federal republic of Austria is a 
close imitation of the CJerman form, in which the unitary element is 
very prominent. Neither has the true federal system of organization. 
The republic of the United States possesses, like the old Gcrma.i 
Empire, though to a less extent, some of the characteristics of a con¬ 
federation. This was first pointed out by Madison, who showed that 
the constitution in its method of adoption, ratification, and amend¬ 
ment, as well as in the organization of the Senate, was confederate in 
principle, while as regards the sources of the powers of the govern¬ 
ment, the organization of the army, and the executkm of the laws it 
was federal in character.'*^'* 

In its normal form the government of a federal union, as has been 
said, acts directly upon individuals rather than upon the component 
state organizations; its will is not therefore exerted through the 
medium of the local governments. Unlike the confederation, there 
is a general as well as a local citizenship. If war breaks out among 
the component states, it is civil war, not international war. The com¬ 
ponent parts of a federal union may themselves be monarchies, or 

'-(Jermnn commentators arc fairly equally divided in opinion as to whclhef 
the presc-iu Kvich is a real federal union or a unitary slate. Sec Hrunet, “The 
New (ierman Oinstitiition ” (English translation by J. Gollomh, 1*^22), p. 70, 
and Oppenheimer, “The Constitution of the German Republic" (l'-*23), pp. 34fl. 

^^The Federalist, No. 39, where Madi.son distinguished between what he 
called the “ federal ** and " national" elements in the origin, structure, and 
operation of the government of the United States. See also, Woodburn, “The 
American Republic," pp. 65-70; Brie, “Der Bundesstaat," pp. 105 ff; and Jellinek^ 
** Staatenverbindungen,*' p. 500. 
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republics, or both ; or they may be mere provinces, cantons, territories, 
or colonial dependencies. Thus, the old German federal empire was 
composed of kingdoms, grand duchies, duchies, principalities, and free 
cities, but under the present cr>nstittitinn all memlxTS of the union must 
be republics. Switzerland is a federation of cantons, some of which have 
governments organized on the representative principle, while others 
are pure democracies. Hlie federal union of the United States is 
composed partly of republics called “ Mates,” and partly of depend¬ 
encies called “ territories.” All the component stales are on a footing 
of equality, none of them enjoying speci.il privileges such as existed 
in the former CJerman Kmpire. In C'anada the component parts arc 
simply provinces with more autonomy than belongs to provinces of 
unitary states. In Australia and the I-.aiin American federal unions 
they are officially described as “states” (Spanish, cstiulos). 

Are Members of Federal Unions States ?—'Plie coinnuinities 
of which federal unions are compf)sed are not states in the strict sense 
of the term, though in most federal systems they are officially desig¬ 
nated as such. In most cases these communities were originally sove¬ 
reign and independent states, and when tlu*y became federated they 
naturally retained the name, a good deal of the dignity, anti even 
some of tlie powers of sovereign states. Hut in reality, by the act of 
federation they lost their sovereignty and with it that qu.ility which 
most distinguished them as states. By merging their sejxirate exist¬ 
ences into a new and larger personality they Ix-came in strict law 
mere territorial circumscriptions of the new state thus formed, yet 
withal retaining a degree of k)cal autonomy and of political impor¬ 
tance w'hich is not enjoyed by the administrative subdivisions of a 
unitary state. Unlike the latter they have, as of right, their own con¬ 
stitutions, their own political arrangements, and the. right to partici¬ 
pate in the collective will. Their status is neither that of a stale in a 
confederation nor that of a province or department in a unitary state.^^ 

Compare LcFiir, op. at., pp. fiOO If., 6S2 (T. and (A-) fT. I-cFiir denies 
that the memhers of federal unions arc real slates. Yet lie points out that they 
arc not on the same level with the provinces, tlcpartrncnts, or communes of a 
unitary state. He criticizes the view of Borcl (op. fit.) that there is no juridical 
difference between them and the administrative districts of a unitary state. Sec 
also Carre de Malberg, op. at., vol. I, pp. 130ff., and the opinions there cited, 
and Duguit, op. cit., p. 127, where LeFur’s view is approved. 

CAR. P.5. —18 
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Unfortunately there is no term by which this status can be appropriately 
designated.**® 

While the view here expressed is that the component parts of a 
federal union are nol in reality slates, many writers, |xiriicularly amonj; 
the ^iermans, hold the contrary opinion. They maintain, as stated in 
an earlier chapter (p. 1S2), that since the members of a federal union 
possess all the allrihiiies and characteristics of real stales except that of 
full sovereignty, they may properly be treated as stales, rather than as 
mere administrative circumscriptions. Among the German writers 
who take this view are Laband, Jellinek, Brie, Rosin, and Seydel. 
Liiband, in explaining the juridical nature of the former German 
federal empire, attrilnifed t«» the component members the character of 
real stales, while at the same time denying to them the possessitm 
of sovereignty.*^* His doctrine was based on the view that the essential 
characteristic of a state is iK>t sovereignty, but rather the power to 
command and enforce obedience, anil since the individual members of 
a federal union possess such power, they may be rightfully designated 
as stales. But it may well he observed that if the power to lay down 
commands ami compel obedience be a cf>rrect juristic test of the state 
character, it is dillictih Ui avoid the conclusion that a province or a 
municipality has an e*|iial claim to he considered a slate. T‘he posses- 
.sion of mere loc.il autonomy or in lepeiidence of*aclion in certain 
matters—mere power in a local org.mi/.alion to express a will and 
enforce its commands is net a mark of statehood. If a non-sovereign 
community may he rightfully treated as a stale, the distinction 
between states and mere administrative districts disappears nr becomes 
very indistinct. If, however, hy the power to command and compel 
obedience, is meant only original, underived, and independent power, 
then that is uniloiibti-dly sovereignty -a power which the component 
parts of federal unions certainly di» not possess.'" The individual 

Riirgcss in liis “Political .Science and (^onstitiiiional I.aw" MigjresU'd and 
himself etnpluyed the term “ coinmoiiwealth,” hut it lias nol found favor with 
pcilitical writers and jurists. It is employed in die contrary sense to dedgnatc 
the Australian federal union and recently it has come into popular use as .n 
descriptive term for the Hritish Empire (the British “Commonwealth of Nations"). 

“ Staatsrecht dcs dcutchen Reiches," vol. I, pp. 7^ fT. ; see also Jellinek, 
“Lehre von den Staatenverhindiingcn," pp. 2‘W, .^)7. 

■•"Compare Burgess in the Political Science Quarterly, vol. Ill, p. 128 ; Duguit, 
^ Droit constitutionnel," vol. I, pp. 12611., Garr6 de Malberg, op, cit., vol. I, 
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members of a federal union have no power to determine their status 
in the union of which they are a part, or to alter their relations with 
one another or with the union, or lo determine the extent of their own 
jurisdiction or sphere of action. That power in the last analysis lies 
outside their jurisdiction, and wherever it resides, there is the stale. 
In international relations they arc non-entities; in internal affairs they 
are, legally speaking, nothing but widely autonomous, largely self- 
governing territorial units. Jiiristically speaking, the difference be¬ 
tween them and other political entities or administrative districts is 
largely one of degree. In many American states, cities and sometimes 
counties are guaranteed by the constitution a large degree of local auto¬ 
nomy and self-government and these therefore, according to the 
(jerman doctrine, might ei|ually claim to be regarded as slates. What¬ 
ever the historical process by which federal unions arc created, whether, 
as Lincoln assirtcd of the American federal republic, they are older 
than the component parts or the reverse, the parts are the creations of 
the will of the people as a whede, and they continue to exist subject 
to that will. If they existed prior lo the establishment of the union, 
they were re-created hy the act through which it came into exisii nce 
and were reinvested by it with the powers which they suhse(]uently 
poss<*ssed.^’’ 

Many writers have attempted to explain the relation between a 
federal union and its parts hy attributing a |w»rtion of sovereignly to 
each. This theory assumes that sovereignty is capable of being divided 
and distributed at will. According to this vii'w the state f(>rmed by 

pp. nSff., and \Vill»iiiRhl)y, “The Fiiinlairieiit.il t^mccpis ot' PuMic Law,” 
pp. 254 ff. 

■^Compare LcFiir, “LV*tat fedoral,” p. 6SI) ; Diignit, op. cit.. p. 127; Borcl, 
“F.liidc snr la sdUvcr.iineliV’ p. Tbc litc Wilson, wbilr .'•dmitting 

that the incmhiTs of I'ciIctjI unions have lost their p'lwrr of self detenninarion 
with respect to their law as a whole, and that their sphere is limited hv tijc 
powers of the st.ite siiperordinated to them, asserted, nevertheless, that they arc 
states l)ccausc **their powers arc original and inherent, nrit derivative; heennsc 
their political rights arc not also legal duties ; and Kvaiise they can .apply to 
their commands the full imperative s:inctions of law.’* “An Old Master and 
Other Essays,” pp. 9.V*'4. Hut, as \vc have seen .ihove. their powers are notr 
original and iinderived. What would Mr. Wilson have said of tlic powers of 
the component members of the Canadian federation, where the prjwers of the 
provinces arc delegated rather than reserved, nr of those of the Brazilian and 
Mexican federal unions, where the individual states were never sovereign but 
were mere provinces or administrative districts of a unitary state ? 



266 


ASSOCIATIONS AND UNIONS OF STATES 


the union of the parts is sovereign in respect to those matters which 
by the constitution are committed to its care, while the component 
members are equally sovereign with res|x.*ct to those mailers intrusted 
to them. In other words, each is sovereign within its constitutional 
sphere. If, they argue, the component members are sovereign, then 
the union is merely a confederation ; if, on the contrary, they are non¬ 
sovereign, the state is unitary ; since they are neither wholly the one 
nor the other in a federal union, they must l>e partly sovereign and 
partly non-sovereign. This view has been ably defended by such 
scholars as Wait/, Meyer, Schiil/.e, Hluntschi, Gerber, Riittiman, Von 
Mold, and IVeiischke in (Jermany ; by Freeman and Op|)enheim in 
linglaiul ; l y l)e Tocqueville in France ; by Rivier in Belgium ; and 
by Kent, Story, (aK)ley, and others in America. It is also the view 
that has been uniformly maintained by the United Slates Supreme 
('ouri.''** "rhis iloctrine has already been considered in the chapter on 
“Sovereignty'’ {supra, p. Uo), and the opinion was there expressed 
that sovereignty is a unit and cannot be divided and that what is 
divided in a federal union is nothing more than the powers of govern¬ 
ment. Sovereignty is in the federation itself, that is, in the state 
formed by the union, and what is retained by the component members 
is merely local autonomy in respect to certain matters. This is the view 
of the vast majority of jurists and political scientists to-day 

How Federal Unions Are Created.—h'ederal unions have been 
created in one of two ways : first, and this has been the usual proce¬ 
dure, they have been formed by a voluntary coalescing of a number 
of sovereign and independent slates ; or, second, the federal system 
has been established by a process of decomposition or decentralization 
as where a centralized unitary state has been “ federalized ” by a uni¬ 
lateral constitutional act by which its provinces were erected into auto¬ 
nomous slates and the competence and powers of the former divided 
with the latter. In such a case the establishment of the federal system 
is not the result of the concurrent action of the component members 

■‘•‘See, f(»r example, ilie decision of ilie court in the License Cases (S How.), 
where the general g(»vemmcni and those of the states were spoken of as “ separate 
and distinct sovereignties, eacii acting separately and independently of the other 
within their respective spheres.*' Compare also Lowell, ** Essays on Amcricaiv 
Go\’crnmcnt,** chapter on "Sovereignty.** 

^^*Sce the re\'iew in Carre de Malberg, op. cit., voV. P, pp. ].?7ff. 
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but is due to the initiation and action of the central government of the 
unitary state which is thus transformed into a federal union. An 
example of the latter method was furnished by the creation of a federal 
republic out of the provinces of the Empire of Brazil in A 

somewhat similar procedure was that by which the colonial provinces 
of British North i\merica and the Australian colonies were fedirated 
in lSf)7 and IWO respectively. In h(?rh cases the federation was con- 
’‘tructed, not out of already existing independent stales, as was the case 
in the United States and CJermany, but out of a group of colonial 
dependencies.'’” 

Essential Conditions and Elements^—'fwo eondilions, o!)- 
.H-rved Dicey, must be present in the formation of a feiUral union: 
lirst, there must be a body of communities (stales, cantons, colonies, 
provinces) connected by h)cality, history, race, or the like, capable of 
hearing, in the eyes of their inhabitants, an im|n‘ess of common nation¬ 
ality ; second, there must exist a “very peculiar sentiment'* among the 
inhabitants ; that is, they must desire union without unity, must be able 
to adjust the conflicting ideas of union and separation and to reconcile 
the advantages r>f national union with the disadvantages of a division 
of a power and diversity of legislation. There must he a wish to form 
for many })urposes a single state without surrendering the individual 
existences of each. A “ federal slate ” inileed is nothing more than a 
“ political contrivance intended to reconcile national unity and power 
with the maintenance of slate rights” through an adiustment saiisf.ic- 
u.ry to both elements.’’'* The history of feileral unions shows that they 
have generally been formed under the pressure of international necessity 
rather than under that of internal needs.'’* 

Whatever the method of procedure by which a federal union is 
established, there must be a common organic act or constitution defining 
the relation between the union and the parts of which it is composed, 
and marking out for each its own sphere of action. 'Iliis constitution 

“The Constitutionnl System of Er.i/il ” fPt23), pp. S fT. The 
Mexican, Argentine, and Venezuelan federal unions were formetl hy a similar 
process. 

•”“On the methods of forming federal unions see Eric, “Theorie dcr Staateii- 
verhindungen,** pp. USfT.; and Jellinek, “Staatenverhindungen,” pp. 25^-275. 

■'^'*“Law of the Constitution” (second edition), pp. I2^i-132. 

Compare Martens, “Traite de droit international/' vol. 1, p. 326. 
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must be paramount to the constitutions of the component members, 
otherwise the maintenance of the federation intact will be impossible. 
It is also essential that it should be a wTitten instrument. The founda¬ 
tions of a federal state, to quote Dicey aj^ain, rest on a “ complicated 
contract,” and the arrangements which it establishes cannot safely be 
left to mere iincKTstandiiii; or convention, as is possible in a unitary 
state. It not only should be written, but also should possess a certain 
decree of ri^iility ; that is, it should be incapable of alteration by either 
the central or local ^overnmetns. 

Finally, it is almost necess;iry that there should be a common tribunal 
emp(jwiTed to interpret ^^e prescri|)tions of the federal constitution, to 
jud^e of the limits of the respective spheres of the central and local 
governments, and to hold in restraint the tendencies of each to encroach 
upcjn the domain assigned by the constitution to the other. This tri¬ 
bunal should have the final decision of all controversies among the 
comjionent states themselves and of all constitutional disputes iK'tween 
them and the central government, and it ought to have also the power 
to set aside the provision of any local cotistittition or law which is in¬ 
consistent with the constitution or laws of the union"’ Without some 

As is well known, the Siipremc Cdiirt of the United States has this power. 
It is a sort of arbiter or umpire between the union ami the component states, 
holding; each strictly w'ithin the sphere marked out for it by the federal consti- 
liilioii. In the old CJennan I'jnpire (I.S71 the supreme court (the 

Kt’irhsgcnc/it) claimed and exerciseil the |M)wer to declare mill and void stati’ 
statutes which were in conllict with the constitution or laws of the F.mpirc. See 
the authorities cited in my article entitled “The German Iiidiciary,” Pnf, ScL 
Qtttir., vol. XVIII, p. 25‘t. The present con.slituiion of Germany (Arts. I.^, FJ) 
confers upon the supreme judicial court the power to pronounce the nullity of 
a local law which is in contravention with the laws of the Rrir/i and to decide 
controversies of a public nature which may arise between the Reich and its 
component members tir between two or more of the latter. The central niinisiry 
is .ilso authori/ed to veto laws of the individual stales which deal with malicr? 
over which the Reich has jurisdiction. 

'Phe conslilulion of the new Austrian federal republic (192(1) confers upon 
the suprejne constitutional court the power to pass judjtment upon the consiiiu- 
tionality of the laws of the member st.ites upon the request of the federal ministry 
(Art. HO). The supreme court of brazil has substantially the -lame jurisdiction 
as that of the United States to pass upon the constitutionality not only of state 
laws and executive acts but also of federal laws (.\rt. 59). Sec fames, op. cit., 
pp. 3.^, 106. The Swiss federal court Iws jurisdiction to suits between cantons, 
bclw'cen the confederation and cantons, between a canton and citizens of another 
canton, and of conflicts of competency between the confederate authorities and 
those of the cantons (Arts. 110, 113). The supreme court of Mexico has juris* 
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such arbiter or umpire the maintenance of the federal system would be 
difficult. 


V. IM-ERNATIONAL AdMIMSTRATIVK UnIONS 

Nature and Purposes.—Many slates have assDcialed tliein- 
selves together to form what has been styled “ public internalional 
unions,” or more specifically “international administrative unions,” for 
the promotirin, administration, or supervisii»n of certain common 
interests (largely non-political) which in the c(»iirse of the development 
of international society have ceased to he local or national. Unlike the 
other types of union described ab<ive, they are formed not for the general 
purpose of government or for purposes of defense but rather for the 
regulation f)r care of particular interests or services, and unlike federal 
unions they are always formed by treaty or international agreement 
among the parties. They are therefore purely international and not 
constitutional creations. 

Examples and Types of Such Unions.—As a result of the 
increasing interdependence among the dilTerent slates of the world and 
consequently the necessity of organized coc^peralion among them for 
the better advancement of their common economic and other interests, 
such unions have greatly multiplied in recent ye.irs, so that actually 
there are more than thirty of them in existeiKe today. The agency 
through which each union acts is usually an international office, bureau, 


dicticjii of coniroxcrsic'i between the iiulividiial Males, and of ill questions arisiii.' 
out of feiieral laws or acts which encroach up»ii or restrict the “sovereignty'* 
of the stares and of all or any of the laws or jets cif the stales which invade 
the sphere of federal aiilhority (Arts. 98, lOI). 'I'he jurisdiction of the supreme 
court of Argentina is suhsiantially the same as that of the supreme court <if the 
United States (Arts. lOt), 101). 

'riic constitution of the Commonwealth of Australia declares that when a 
.sLite law is inconsistent with a law of the Ci>mm»)nwealth, the latter shall pre¬ 
vail and the former shall, to the extent of the inconsistency, he invalid (Art. 109). 

The British North America Act tif 1867, which serxes as the constitution of 
Canada, is silent on the question, but in Ixith Canada and Australia acts of the 
local legislatures which arc inconsistent w'ith the acts of parliament establishing 
the unions, or with dominion or commonwealth legislation, will he pronounced 
null and void. Sec Munro, “The Constitiition of Canada,'* pp. *5, 21*^ .and Moore, 
“The Commonwealth of Australia,*' ch. 10. The general subject of judicial 
control over legislation is more fully discussed in the chapter on the Judiciary, 
infra. 
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commission, committee, conference, or congress established in pursu¬ 
ance of the treaty or convention creating the union, and having its 
scat usually at Geneva, Bern, Brussels, Paris, or Rome.®® I'hc various 
unions may be grouped into classes either on the basis of the nature of 
the particular interests wliich they were designed to promote, or on 
the basis of the form and powers of the central organs through which 
they function. Some of them deal with international communication 
and transportation, such as the Universal Postal Union, the telegraphic 
union, the radio-telegraphic union, the liiiropean unions for railway 
freight transportation, and for the standardization of railways, etc. 
Some are concerned with other more distinctly economic and indus¬ 
trial interests, such as the International Metric Union, the unions for 
the protectirm of literary, artistic, and industrial property; the Intcr- 
natiraial Institute of Agriculture ; the international unifm for the pub¬ 
lication of customs tarilTs ; the International Sugar Union ; and the 
International Labor Olhce of the League of Nations. Others are con¬ 
cerned with matters of public health, such as the International Sanitary 
Union and the International Office of Public Health. Others, still, 
were created to promote various interests relative to police, penology, 
the suppression of crime and vice, etc., such as the union ff>r the 
regulation of the traffic in liqiifir in Africa, the International Opium 
Commission, the unions for the suppression of the slave trade, the 

Potter,Jn his "Introduction to the Study of Tntcrnaiionnl Organization’* 
(1922), p. 271, gives a list of thirty-nine such unions, commissions offices, 
bureaus, etc., which had been created d«)wii to 191^. A niimlx;r have been 
cstahlishcd since that year, such as the International Air Commission (1919), the 
Intcrnationnl Labor OfTicc, (1920), the Tiiternalionnl flvdrographic Hurcaii (1919), 
the International Association for the Promotion of Chilil Welfare (1924), and 
the International Ihircaii of Patents (1920). As to such unions generally see in 
addition to Potter’s work cited, Rcinsch, “Public International Unions’* (1911) ; 
Woolf, “Tnternaiional Government” (1916) ; Savre, "Experiments in International 
Administration” (1919); Hicks, “The New World Order" (1930), ch. 18; 
Op|K*nhcim, "International Law” (.kl cd., 1920), vol. I, pp. 7^1 ff.; Poinsard, 
“Etudes dc droit international conventionnel” (1914), and his "Les unions ct 
ententes internationalcs” {2d ed., 1901) ; and Nciimcver, "Internationales 
Verwaltiinprcchl" vols., 19|0). ,Scc also a valuable article by Mr. D. P. 
Myers entitled "Representation in Public International Organs,” Amer. Jour, of 
Int. Ldtw, vol. yill (1914), pp. 81 ff. An excellent up-to-date discussion, with 
a v.ihiab1c hiblingrnphy, by an eminent German jurist will be found in the 
lectures by Professor Wilhelm Kaufmann before the Academy of International 
Law in 1924, entitled, " Les unions internationalcs dc nature iVroncimique,” 
Rcaicil des Cours (1924), vol. II, pp. 181 ff. 
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white slave traffic, and the circulaiiun of obscene publications. Others 
still» were formed for the purpose of promoting common scientific 
interests, such as the International Geodetic Union, the (Council for 
the Exploration of the Sea, the International Seisniological Union, the 
Union for the Standardization of Electrical Units, the Pan-American 
Sricntific Congress, etc. In addition, there are various otlier unions 
for the advancement of common interests of one kind or another, 
among which may he mentioned the Interparliamentary Union, the 
Pan-American Unioti,’*^ etc. llie number of states which are members 
of these unions varies. Some of them, like the Universal Postal 
Union, embrace practically all the civilized states of the worhl, while 
others are confined to the states of a particular continent, such as the 
several European unions and the Pan-American Union. 

Organization.— So far as the iialtire and powers of their 
organs are concerned there is little uniformity. Most of them, as has 
been said, maintaiti a btireau, office, or commission in sotne iMiropean 
city, each with a permanent stalT of employees; most of them have a 
general assembly, sometimes called a conference, sometimes a congtess, 
which meets periodically or upon call of the parties, and at which 
each signatory party is represented by a delegate or delegates. ITte 
permanent offices or bureaus are largely clearing houses tor the collec¬ 
tion and distrilnttion of informatioti, but s(»ine have limited powers of 
administration. 

The conferences or congresses are mainly bodies for discussion and 
mutual exchange of opinion. They prepare regulathms and sometimes 
drafts of conventions for the consideration of the member slates. None 
of them have the power if> make regulations or enact legislation which 
is blinding upon the signatory governments."'* T he expense for the 

•"'‘^^Thc "Paii-Aincrican Union” is really the n.une tif the nr^an and adminis¬ 
trative ageney of the “union of the republics of me American continent. The 
union was not created hy treaty but is the result of n sohiiirms adofitcd by various 
international conferences coiniwised of delegates ap|Miiiitecl l)y the «i(.ver.il republics. 
As to the juridical status of the union sec Penficld, "The Legal Status of ^the Pan- 
ATicrican Union,” .‘Inter. Jour, of Intermit, lutiu, v»il. XX pp. 2^7fT. 

■*'*The Internatiiinal Sugar Commission comes the iUM*’e'ii to possessing legis¬ 
lative power. While it cannot adopt decisions which are hiiuling ii|Kin the signa- 
tory governments, it is empowered to deii-rmine questions of fact which, when 
found to exist, make it ohliganiry up«in the me.uhcr si.-ctes to intrciducc certain 
changes in their legislation relative to bounties on the exportation of sugar. Com¬ 
pare Reinsch, op, at,, p. 51. 
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maintenance of the international bureaus and other bodies with their 
staffs of employees is, with some exceptions, borne by the signatory 
governments on a basis of apportionment usually provided for in the 
convention creating them. 

Evaluationw— 'riiosc Vtirioiis unions were cTcatcd t«) meet a 
situation resulting frf»m the increasing interdependence and unity of 
interests among the different states of the world. The results achieved 
have varieil. A few have acertmplished little or nothing ; occasionally 
dissatisfied members have withdrawn from them ; but others, like the 
Postal Union, have {performed siTvices of inestimable value to the 
entire world. T*he principal reason why the results have in some 
cases been <Iisappointing is to be found in the very limited power of 
decision and action which was conferred upon their organs. What¬ 
ever the degree of success achieved, they represent interesting experi¬ 
ments in international cofiperation, and the wealth of experience which 
they furnish will be of distinct value in the further evolution of the 
world in the direction of a more thoroughgoitig, all-embracing federa¬ 
tion <jf mankind. The founders of the League of Nations recognized 
the usefulness of the administrative unions and with a view to coordi¬ 
nating their work and of bringing them under the high patronage of 
the I-A'ague, the Covenant (Art. 24) provided that all existing bureaus 
should, if the parties consented, be placed under the direction of the 
lAMgue and that all bureaus and commissions established in the future 
for the advancement of common international interests should simi¬ 
larly lx* placed under its direction. 

VI. The League of Nations 

Members of the League. —As stated in a previotis chapter 
(p. 5.4), the lA'ague of Nations is an association of states (including 
also India and the British self-governing dominions which are not 
Slates in the full sense of the word). Like the international adminis¬ 
trative unions, the League was created by treaty, but it differs from 
them lK)th in organization and in purpose. It has an organization 
which gives it certain of the characteristics of a state ; it possesses a 
juridical personality of its own, it can probably sue in the courts, it 
owns pro{)erty, can accept legacies, has a treasury and a budget and 
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in the Covenant it has a sort of constitution,''''’ but it luis no territory of 
its own, no citizens or subjects, no army, navy, or police force, and it 
lacks that essential element which most distinguishes the state from 
all other associations, namely, sovereignlyBrought into existence 
in January, 1920, with a memlxTship of IS states and other political 
entities, it had in 1934 a membership of 59, and embraced all the fully 
independent stales of the wcirld with the exception of Afghanistan, 
Arabia, Brazil, (k)sta Rica, Egypt, and the United Stales. Iceland, as 
stated above, formed in 191S a personal union with Denmark, \n which 
the conduct of its foreign relations was committed. In 1919 its gov¬ 
ernment addressed an inquiry to the Secretariat as to the possible con¬ 
ditions under which it would hv alhmed to accede to the C^ovenani, 
but it does not appear that any action has been taken on the inquiry. 
In 1920 the petty states of Liechtenstein, Monaco, anil San Marino 
applied for admission, hut the iXssemhly, evidently feeling that states 
of such small size ought not to he attached to the League, posiptmed 
definitive action on their applications. The applications of Armenia, 
Azerb.iijan, Georgia, and the Ukraine were also denied, although 

1921 a Swiss court dcciilcd that ii was iucoinpctiiu to take jiirisilictinn 
of an action attempted to he bnnigiit hy a (Jenc\.i furnisher .i^^tiinsi the League ti> 
recover on a contract hetween him and the League. .\s to the juridical charailer 
of the League see Hill, “Present ProI>lems in Pnreign Pnlicy," p. Ill, and 
cs{x:ciiilly an illuniinating article hy M. CIriineh.iiini-noliii in Krr. tic tlroit tnt. 
ptth. ct tic leg- compunr, vol. XLIV (1921), pp. t»7 If., who ci»m|xires the League 
as A juridical person to the Papacy, which though not a state pcjssesses certain 
attributes of a stale. He suggests that for the piirjiose of nsohing legal eonlio- 
versies which arc hound to arise hetween individuals and the League, it iiiiglii 
be well to follow the example of the Papacy in 1SS2 and establish a speci.il 
judicial court of its own to hear and deleriiiinc such cases (p. Hl>. It may he 
remarked in this connection that several iiienihers of the. League now accredit 
permanent diplomatic representatives to the League anti there is no reason why 
the League itself may not appoint at least temimrary diplomatic envt)ys to nego- 
tiate with other states. 

'*‘*As is well known, the French designate it oftieially as the "Society <if 
Nations.” Whether the term “society” is preferable to "league” is of litile 
consapience. In either case it is an asviciation. Larnaude speaks of it as a 
syndicate” of states or a coophatirc d^ctais. ‘‘L;i Societe de Nations* (I'Oi). 
The (Covenant of the l.caguc was made an integral part of all the peace treaties, 
except tlic treaty of [aiusanne, which UM)k rlie place of the rejected treaty of 
Sevres. Ratification of any one of these treaties therefore carried with it admis¬ 
sion to the League. Thus China whicii declined to ratify the treaty of Versailles, 
became a member through ratification of the peace treaty with Austria. 
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Armenia would doubtless have been admitted later had it not fallen 
under the dominion of Soviet Russia. 

In considering applications for admission to the League the First 
Assembly look into consideration such factors as the size and popu¬ 
lation of the state, whether its government was a recognized Jc facto 
or tlr jure government, whether it had a stable government with settled 
frontiiTs, whether it was fully self-governning, what had been its 
a ndiict in respect to its international obligations, etc. 

I'lie general principle is that a stale once admitted to membership 
in the League is on a footing of equality with all the other members 
in resjK'Ct to its rights and obligations, but an exception was made in 
tlur case of Switzerland, which by reason of its perpetually neutralized 
status which it desired to retain intact, was exempted from the obliga¬ 
tion to partici|iat(‘ in any military operations which the League might 
undertake and also from the ohligation to allow the passage of troops 
across Swiss territory in case c»f armed execution by the l-<eaguc of its 
covenants. It is understood, however, that she will participate in the 
economic measures taken hy the League against a Covenant-breaking 
memk*r.”^ 

Luxemburg, also a neutralized state, likewise requested to be 
admitted with an exemption from the obligation to participate in the 
military operations of the League, although it was willing to allow 
the passage of troops across its territory and to participate in the eco¬ 
nomic and rinancial measures of the League. While the request Avas 
under consideration by a sub-committee of the Council the proposed 
reservations were withdrawn and Luxemburg was finally admitted 
subject to all the rights and obligations which the Covenant creates.®" 
CJermany, at the time nf her application in F)26 for admission to the 
League, maile known that she desired to be exempted from the 
possible military obligations of the C'ovenant, but the exemption was 

*** See Metettal, “ L.i iieiitralite ct la Sdciete dcs Nations” (1920), especially 
cli. 2, and Rorcl, “ neutraliti* dc la Suisse an sein dc la Societc dcs Nations,” 
Ret\ droit int, Vuh„ 1920, pp. 1*53. 

‘*-Rec<irdi of the First AsscinMy, vol. II, pp. 22Sf.; Official Journal, 1921, 
pp. 70t)f. and World Peace Foundation Pamphlet, “The First Assembly of the 
League of Nations,'' vol. IV (Feb. 1921), p. 159. The whole matter of member¬ 
ship in the League of Nations is fully discu.sscd by Hudson in Amer. Jour, of Int. 
I me, vol. Will (July, 1924), pp. 436ff. Sec also my "Recent Developments in 
International Law'' (1925), pp. 62111. 
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not allowed. The Scandinavian states desired a similar exemption in 
respect to the obligation to participate in the blockade measures o£ the 
JU*ague, but it was refused/*’* Odombia desired to accede- to the 
Covenant in such a way as to avoid recognition by her of the inde¬ 
pendence of Panama, which she had never admitted. After some 
rliscussion of the matter the Council authorized the Secretary-CJeneral 
to acknowledge the receipt of the (Colombian proposal without 
expressing any opinion on the merits of the point raiseil. 

The question as to whether a state couKl be admitted subject to 
conditions not imposed on othc-r members was raisetl in connection 
with a proposal that states having racial or linguistic iniiiorities should 
be required to give guarantees for the protection of such minorities 
such as had Ix'en given by certain states like l^dand and O/cchoslo- 
vakia by means of special treaties. Doubt being felt as to the legality 
of requiring such conditions, the Assembly adopted a recommendation 
that thereafter such slates applying for membership should enter into 
the obligation suggested. Finland in her application stated that she 
was prepared to give such an undertaking and was admitted in pursu¬ 
ance of this understanding/*** 

Loss of Membership. —The menibc-rshi]) of a slate in tlu- 
League may bi' terminated in three ways : first, by withdrawal after 
two years’ notice, provided all its international obligations and all its 
obligations under the Covenant have been fulfilled (Covenant, Art. I). 
It is not clear to whom the notice shall be given or who is to determine 
whether the said obligations have been fulfilled, but it is jiresumably 
the Council and the Assembly/*"* Second, a slate which signifies its 

Nevertheless llic Assomhly approved in 1921 an ameniliiient to the Oivc- 
nant aiithnri/ing the Council to exempt a particular member from such an o!)liga- 
tion whenever it considereil that the proximity of such me!iil)iT to ihe (^»vcn,lnl- 
breaking state would put it in a position of grave d.inger. 

Most of the states which still remain oiilsifle the l-e:ig.ne have coiiper.itcd 
with it in certain of its .ictivities. Several of them are me-uluTs of the Inier- 
national Labor Crgaiiiz.alion ; soire of them arc members of die Permanent Court 
of International fustice ; sonic have participated in various internalinnal confer¬ 
ences called by the League, and some of them have ratified international conven¬ 
tions concluded under the auspices of the League; and some of tliem register 
their treaties with the Secretariat. As to this participation by non-ineinbcrs sec 
“The Year Book of the League of Nations, 1925” (World Peace I'oiindation 
Pamphlets, vol. VllI), p. .391. 

^In pursuance of this provision Costa Rica ceased to he a tnember on 
January 1, 1927. In 1926 Brazil gave notice of her intention to withdraw from 
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dissent to a duly adopted amendment to the Covenant, automatically 
ceases to be a member of the Lt*a^jue (Art. 26). Third, any member 
which has violated any covenant the League may be declared by a 
unanimous vote of the <^ouncil and the Assembly, not counting the 
vote of the (xjvenant-hreaking member, to be no longer a member 
(Art. 16). Thus, the right of secession is recognized and the door 
left open for ihe voluntary dissolution of the League. The right of 
the Le.igue to rid itself of C’onvenant-breaking members is also, properly, 
reserved since the very foundation of the League consists of a series of 
covenants and hence there can he no place in it for members who 
refuse to perform their obligations thereunder. 

Objects and Purposes of the League.— The general 
poses fcjr which the League was created are : first, the promotion of 
international coi.peraiion ; and, second, the achievement of inter¬ 
nal ion.il peace and security. 'Fhe means b) which these ends are to be 
accomplished are : (1) hy the acceptance of obligations not to resort 
to war, (2) by the prescription of open, just, and honorable relations 
helwi'en nations, (^) by the firm establishmeiit of the understandings 
of international law as the actual rule of conduct among governments, 
and (4) hy the maintenance of justice and a scrupulous respect for all 
treaty ohiigatiotis in the dealings of organized peoples with one 
another. 

Its powers, or rather those of its organs, are numerous, but they 
may be classified in a general way as follows : first, those which have 
to do with the execution of the treaties of peace second, those which 
relate to measures for the prevention of war and the guaranteeing of 
the security of its members; third, those which are designed to 
promote fair and humane conditions of labor throughout the world ; 
and fourth, those of a miscellaneous character, such as the registration 
of treaties, the collection and dissemination of information, the super¬ 
vision of territories under mandate, and the exercise of a sort of trustee¬ 
ship over the Saar Basin and the free city of Danzig. 

the Lc.igiie nncl in Septermber of the same year Spain gave similar notice. Hut 
Spain has since rcjtiined the League. Argentina withdrew her delegates from the 
Assembly in 1920, but did not formally withdraw from the League. In 1933 
lapnn and (jermany withdrew. 

^^The treaty of Versailles is said to contain not less than seventy references 
|o the League. Hicks, “The New World Order,” p. 51. 
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I. CL.\SSIFICATIf>N 

The State and Government Distinguished. —From .in (‘N.'itni' 
nation of types of stales and unions <)f stales we come now to consider 
the forms .md kinds of government, always keeping in mind that the 
state and its government are, .strictly speaking, separate and <listinct 
institutions. The .state, as we have seen, is a politically organized 
community of people independent of external control or nearly so, and 
sovereign in respect to its internal affairs or at least pos.sessing so 
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large an autonomy that for all practical purposes it may be regarded 
as a state. Government, on the other hand, is the organization through 
which the state manifests its will, issues its commands, and conducts 
its alTairs. While, as pointed out in a previous chapter, all states are 
alike in their essence, that is, in respect to the component elements 
which enter into their make-up, and, in general, in respect to their 
ends and objects, and therefore do not readily lend themselves to 
difTerentiation and classification, governments, on the other hand, vary 
widely in respect to the form of their organization, frequently in 
respect to their spirit and methwls, in resjKxt to the mode in which 
those who govern are chosen, the nature and extent of the authority 
with which they are invested, the particular objects which they seek 
to accomplish, the relations between their legislative, executive, and 
judicial organs, and various other matters. Attempts to classify them 
have usually, therefore, been more successful than attempts at the 
classification of states, for the reasem that satisfactory criteria can be 
found upon which various governments can be grouped into one class 
and others in a dilTerent class in such a manner that the distinction 
bc'twecn the dilTereni classes subserves both practical and scientific 
ends. 

Criteria of Classification^ —^As in the classification of states, 
the essential problems is to find the proper criteria. Naturally the 
[political scientist, the jurist, the international lawyer, and the sociologist, 
each frequently approaching the subject from a dilTereni point of view 
and each emphasizing different characteristics of governments, are not 
always in agreement as to what these criteria should be. Political 
scientists themselves are not in accord in respect to the tests which 
should be adopted. Many classifications which have been proposed 
have not been satisfactory for various reasons : some of them because 
they were tint based upon any consistent scientific principle ; others 
because the criterion adopted leads to classifications which are of little 
scientific or practical value. One difficulty, it may be observed, lies in 
the fact that in recent times a great variety of new forms t»f government 
have come into existence and these are constantly undergoing changes 
which differentiate them fundamentally from the old forms out of 
which they evolved. The result is that classifications made in one 
epoch and satisfactory enough at the time soon become out of date. 
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II. Monarchy, Aristocracy, Oligarchy, and Democracy 

Classification Based on the Number of Persons Who Exercise 
Sovereign Power. —Adoplinjj the same lest that is eiiipluved In 
classifying stales, namely, the number of persons in whom the supreme 
and final authority is vested, many writers, esjX'cially the older ones, 
have classified governments as monarchies, aristocracies, and demo¬ 
cracies. In its wiliest sense any government in which the supreme 
and final authority is in the hands of a single person is a monarchy, 
without regard to the source of his election or the nature and duration 
of his tenure. In this sense it is immaterial whether his ollice is con¬ 
ferred by election (by parliament or people) or is derived by hereditary 
succession, or whether he lx‘ars the title of emperor, king, czar, 
president, or dictator. It is the fact that the will of one man ultimately 
prevails in all matters of government which gives it the character of 
monarchy.* 

As pointed out in a previous chapter, however, some writers consider 
monarchy to be a form of government in which the chief of state 
derives his office through inheritance, according to rules of hereditary 
succession which in practice vary in dilTereiu states.- It is this charac¬ 
teristic which distinguishes a monarchy from a republic, the latter being 
a form of government in which the head of the state is elective. Jellinek, 
as we have seen, defined monarchy as a government by a single physical 
will and he emphasized that its essential characteristic is the competence 
of the monarch to “ express the highest power of the state.” If he is 
merely a titular chief, his power lx*ing actually exercised by others, the 
government is in reality a republic, whatever may be the title of the 
chief of Slate, the source of his election, or the nature of his tenure. 
Thus, he says, France under the constitution of 1791, although officially 

^ Were Hnglanii during the Commonwealth and the Netherlands under the 
stadthcilders examples of monarchies ? Both the protector and the stadtholdcrs 
were elected for life, and Ixith occupied a position in other respects similar to that 
of a king, although the power of the former was limited liy a council of state 
which represented parliament. 

-Such is Duguit*s definition of monarchy. “Droit Const." (1911), vol. 1, 
p. 593. Bernatzig in his “Rcpublik und Monarchic" maintained that the differ¬ 
ence between a monarchy and a republic is that in the former the chief of state 
has a subjective right to his office, whereas in a republic he has no such right. 

CAR. PA— 19 
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characterized as a monarchy, was in reality a republic with a hereditary 
chief of state/* The same might be said of the British monarchy. 

Kinds of Monarchy. —Considered from the standpoint of the 
source from which the mciiiarch derives his o(Sce, monarchies may be 
classified as hereditary and elective, or they may be a combination of 
both. Mt)si monarchies of the past and all of those which now exist 
were and are hereditary in character ; that is, the monarch inherits 
the crown according fi a fixed rule of succession ; this may have been 
de fermined by the constitutir)ii or an act of parliament, or it may 
have been a rule of the particular dynastic house or family to which 
the monarcli belonged, or it may have been determined partly by the 
one and partly by the i>tlu*r. The rules have varied in different states. 
As already stated, instances of so called “ elective ” monarchies have 
not l:een lacking in the past.* The early Roman kings were elective 
and so were those of the ancient monarchy of Poland. The emperors 
o the Holy Roman Fanpire were cliosen by a small college of electors, 
usually from the same family. During the Middle Ages elective 
monarchies were tiot itncotnmon, but they usually became hereditary 
in consetpience of the practice (»f choosing the kings from a particular 
family. They were not always, however, chosen for life, a practice 
which fellinek considered to be contrary to the nature of true monarchy. 
In early limes monarchs were originally chosen or in some form 
accepted by the petiple, though the hereditary feature was so strong 
that the elective principle was gradually pushed into the background.''* 
Speaking of the election of the early English kings, Stubbs observed 
that “ the king was in theory always elected and the fact of election 
was stated in the coronation service throughout the Middle Ages in 
accordance with the most ancient precedent.”'* “But,” he adds, “it is 

*“Rcclit clcs modernen Slaatcs” (French cd., vol. If, pp. 401, 423. Compare 
also Hryce, “ Modern Democracies,” vol. II, p. '>35, who says: ” By monarchy I 
understand the thing, not the name, /.e.. not any state the head of which is called 
king or emperor, but one in which the |x:rsoiiaI will of the monarch is a cons¬ 
tantly effective, and in the last resort predoininant, factfir in government.” He 
adds that Norw'ay, while calleil .i monarchy, is not such in fact but is really a 
• demcKratic republic. 

■•Some writers (c.g., R«wchcr, “Polilik,” p. 23) maintain that an elective 
.monarchy is no true monarchy, but .i special type of republic. 

''^Compare Woolscy, “Political Science,” vol. 1, pp. 520-528. 

^“Constitutional History of England,” vol. I, p. 150. Waitz (“Deutsche 
'Verfassung.sgeschichte,’* vol. I, p. 298) pointed out that most of the early German 
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■not less true that the succession was by constitutional practice restricted 
ro one family, and that the rule of hereditary succession was never, 
except in great emergencies and in most trying times, set aside.” In a 
sense, of course, the English monarchy is still elective, since parliament 
claims and exercises the right to regulate the law of succession at its 
pU-asure." In the case of several more recently created stales, such as 
Belgium and some of the Ilalkaii states, the first monarchs were 
chosen by election ; their successors inheriting their crowns by heredi- 
lary succession. So the new king of Norway was elected by the 
Norwegian parliament in 1905, following a plebiscite which pronounced 
in his favor, but thereafter the crown will be transmitted by hereditary 
succession. In after the assassination of the king of Serbia, his 

successor was chosen by the Serbian parliament. 

Absolute Monarchies. —Considered from the standpoint of 
their character, monarchies have usually been classified as : (d) abso¬ 
lute, arbitrary, or despotic, and (/?) constiiuiional, parliamentary, or 
limited. An absolute monarchy is one in which the monarch is not 
merely the titular h(‘ad of the state but is actually the sovereign ; that 
i.S his will is the law in respect to all matters upon which it is pro¬ 
claimed. In short, he is bound by no will except his own. Under 
such a system the state and the government, legally speaking, arc 
identical, the monarch being not only an organ of government, and 
the sole organ, but also the sovereign. The nature of his power was 
expressed by the Roman maxim €]it€)i1 prindpi plaaiit Ic^is habet 
dgurem, and later by the 1^'rench version of the same maxim qtfi vent 
Ic rot, si vent la lot. I'he boast .'ittributed to Louis XIV^, “ I am the 
State” {Vetat, cest nioi) was a fairly accurate description of the role 
of a typical absolute monarch. 

Examples of absolute monarchies were common in the Middle 

monarchies were elective. The right of the reigning king to rccommciul his 
successor was recognized, hut the people “confirmed, acknowledged, and flmsc.*' 
’^William and Mary, for example, were chfisen .ns reigning sovereigns in 16S9 
by a convention Parliament; and two years later a new law of succession was 
passed, fixing the crown on a different branch of the royal house from that upon 
which it would have descended according to the existing rules of succession. 
I'he history of other countries of Europe furnishes examples of elective monar¬ 
chies. Thus Louis Napoleon became emperor of the French in 1852 through 
the forms of a plebiscite, and a vacancy in the Spanish throne was filled by 
:parliamentary election in 1873. 
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Ages and some of them survived to a date well on in the ninctccmb. 
and even the twentieth century. Among them were the Russian and 
Ottoman monarchies, and to a less degree those of Prussia, Austria, 
and Hungary. With the advancing tide of democracy, however, abso¬ 
lute monarchy has completely disappeared from the continent of 
Europe. In form it still survives in a few more or less backward stales 
of Asia and Africa. 

Limited Monarchy.— What is usually described as limited 
monarchy is one in which the power of the monarch is restricted by 
the prescriptions of a writti'ii constitution or by certain unwritten 
fundamental consiiiuiional principles, such as the British monarchy. 
These crinstitutional rules or principles define in some degree the 
powers of the monarch, or limit what is called the “royal prerogative” 
and usually upon his accession to the throne he is required to take a 
soletun oath to respect atid observe them. Iti some cases these consti- 
tutiotis, it is true, were not the work of national assemblies represent¬ 
ing the peo|)le but were framed and promulgated by the monarch 
himself the Prussian constitution of 1S50 and the existing consti¬ 
tution of Italy, liS4S), but once promulgated it was understood that 
such of their prescriptions as placed limitations upon the rights and 
powers of the monarch were in the nature of a contract between him 
and the people and therefore binding upon him. All the surviving 
mcjiarchies of Europe and some of those of Asia and Africa, fall 
within the class of limited monarchies. Those which belong to each 
class may be and have been subdivided into various types, but the 
lines of demarcation which separate them arc mainly distinctions of 
degree or of historical development, anil little or nothing would be 
gained by dwelling upon them.” 

Aristocracy^ —Aristocracy is usually defined as a form of 
government in which political power is exercised by the few. Some 
writers, in the endeavor to Ik* more exact, define it as government by 
a minority of the citizens. But as thus defined it is not necessarily 
government by a few, since the minority may lx: numerically a very 
large one ; the line of demarcation between it and the majority may 

^Such are the sul)-classificatiuns of Rluntschli and others which embrace 
patriarchal, feudal, Frankish, military, theocratic, and other' kinds of monarchy, 
discussed in Chapter XI, supra. 
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be so shadowy in fact that the distinction is not sufficient to distinguish 
the character of a government by the one from that of the other. In 
fact, in many states regarded as democratic, i)oliticaI power is exer¬ 
cised by a minority of the citizens. Formerly, women had no voice or 
share in the government, and this is still true in some states. In all 
countries minors are disfranchised ; in some illileiate persons are ex¬ 
cluded from voting; and in some soldiers, convicted criminals, bank¬ 
rupts, paupers, and other classes are debarred. It would seem, therefore, 
to be more exact to define aristocracy as a form of government in 
which only a relatively small proportion of the citizens have a voice in 
the choosing of public officials and in determining public policies. It 
is not practicable to lay down any precise rule as to the size of the 
minority which would make the government aristocratic in character. 
The ancient Greeks conceived aristocracy to be govirrnment by the 
best. Whether they meant by the best those who were the most highly 
qualified by education, experience, and moral character or those who 
were superior to the rest by reason of their wealth or social stains, is 
not clear. In either case it would normally Ih‘ government by the few, 
though not necessarily so, since a condition of society is conceivable in 
which the best intellectually, morally, and economically would consti¬ 
tute a majority of the population. 

The late Professor jellinek, who considered aristocracy to be a 
special form of a more general type which he called “ republic,” em¬ 
phasized the social aspect of aristocracy. Aristocracy he conceived to 
be a form of government in which some particular class played the 
dominant role. It might be a priestly, military, professional, or land¬ 
owning class or several or all of those combined. In any case, they 
constitute a fraction of the population, juridically distinct from the 
mass, by reason of certain privileges or rights which they enjoyed. 
Aristocracy in all its forms, he said, rests upon the existence of a pre¬ 
ponderant sfxrial element, which is independent as such of the state, 
and which, politically, exercises domination over the rest.** 

Aristocracy as a form of government was very common in former 
times. Many governments popularly described as monarchies were in 
reality aristocracies. Jellinek recognised two general types : first, those 
in which the ruling class was entirely separated from the rest of the 

'^Op. cH., (French translation), vol. II, pp. 468. 
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population so that it was impossible for an individual who did not 
belong to the ruling class to gain admission to it; second, those in 
wliich there was nothing of a juridical nature to prevent a member oE 
an inferior class from acquiring under certain conditions political 
privileges reserved for the dominant class. Examples of the first type 
were hereditary aristocracies; of the second type were those! based upon 
wealth, education, social prominence, etc. 

Rousseau, as is w(‘ll known, classified aristocracies as natural, elec¬ 
tive, and hereditary.*’* Ry a “ natural aristocracy, he meant a govern¬ 
ment by those who by their natural ability as leaders, and by education 
and experience are best qualified to govern ; while by an elective 
aristocracy he meant a government by the relatively few who are 
chosen by the whole mass. The “ elected ” aristocrats might or might' 
not he at the same time the “ natural aristocrats, depending upon 
the action of the electorate in making their choice. 

Oligarchy. —^'Phe ancient Greeks carefully distinguished be¬ 
tween aristocracy and oligarchy. Aristotle defined the latter as a 
government by the few in their own interests, or more correctly, govein- 
ment by the wealthy : it was therefore a perverted form of aristocracy, 
which was government by the good or best people of the state.“ The 
late Professor Setrley called it a “ deranged ” or “ diseased " form of 
aristocracy.*- Popular usage to-day, however, rarely distinguishes 
between aristocracy and oligarchy, the two terms usually being employed 
indiscriminately to describe any government in which only a small 
minority have the controlling voice. Rut a few writers still observe the 
distinction. Thus they say the government of Prussia was formerly an 
oligarchy rather than an aristocracy, but the dillereiice hardly seems 

'**“Thc SiKial ('oniract” bk. Ill, ch. 5. 

“Politics,** bk. Ill, secs, fi, 7. The rc.il iliffercnce between democracy and 
oligarchy, said Aristotle, is poverty and wealth ; whenever men rule by reason of 
their wealth, whetlier they be few or many, that is an oligarchy ; and when the 
poor rule lh.it is a demiHiracy ; as the rich are always few and the poor many, 
oligarchy is government by the few and democracy government by the many. 
Sec Jowett's translation, p. 116. 

“ Introduction to Political Science,** Icct. VI. Some writers distinguish' 
between aristixiracy and oligarchy as follows ; aristocracy is government by a 
class, whereas oligarchy is government by a .small number of persons who do not, 
strictly speaking, constitute a class. Compare Pradier-Fodere, *' Principcs gen^raux. 
de droit, dc politique, et cle legislation,*' p. 241. 
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important.^^ It was in fact a government in which the so-called junker 
land-owning aristocracy, together with the other wealthy and bureau¬ 
cratically trained classes, exercised the controlling power. Whether it 
was an oligarchy or an aristocracy is largely a matter of definition. 
This form of government, whether we call it aristocracy or oligarchy, 
ill the sense of being government by a relatively small class, no longer 
survives in any European country, although, as will be ix)inted out in 
a later chapter, the upper legislative chambers in some states are still 
composed of hereditary elements, of members appointed by the crown, 
or of members elected by a restricted sulTrage. The governments of 
such countries are therefore in part at least aristocratic. 

Democracy. —Democracy has been variously conceived as 
both a political status, an ethical concept, and a social condition. 'Fhus 
Giddings treats democracy as not only a form of government but also 
as a form of state, a form or condition of society, or a combination of 
all three.'* Some writers emphasize the distinction between political, 

^•'*Thc late Lord Hryce in his “Modern democracies” (vol. II, pp. 537IT.), 
without dcHning oligarchy or distinguishing it cle.irly from aristocracy, discussed 
its merits and demerits and called attention to various types, among which he 
mentioned the feudal states of medieval Europe, the indepcndeiu Italian and 
Cierninn cities of that age, the British and French ” aristocracies ” of the eighteenth 
century, the Prussian hiireaiicracy from the time of I'rcdcnck the (Ireat, iTancc 
under Napcil»jn HI, the Russian Empire from the time of Nichfilas I, and 
Austria since loscph II. Oligarchies of the future, he thifUght, would have to 
he cither a mixture of plutocracy and bureaucracy, or else composed of the leaders 
of lalior or trade organisations. Houghton in his “ Hureaucrnlic Government *’ 
(1913), characterizes the government of India as an example of “the most per¬ 
fect hurcaiicracy in the world.” 

'•“The Responsible State,” pp. 19 IT.; “Democracy and Empire,” pp. 199 IT. 
L(jrd Bryce (“Modern Democracies,” vol. I, p. 23) consiclercd that the words 
“ democracy ” and “ democratic ” describe nothing mure than a particular form 
of government, yet he observed that in the United Stales, Canada, and Australia, 
particularly, they have “acquired attractive associations of a scK'ial and indeed 
almost of a moral character.” Thus a “democratic” person is one who is 
friendly, genial, or a good “mixer,” regardless of his wealth or social .status. 
Particular kings have sometimes been described ns “ democratic ” ; .some writers 
have maintained that municipal ownership of public utilities makes a community 
“democratic”; German writers are not lacking who contended that the old 
government of Germany was a “ dcmcKracy *' bccau.se the .state performed a large 
number of services for the people which in many countries w'erc left to private 
enterprise. In short, democracy, according to their conception, is a form of 
^vernment which serves on a large scale the people, whether they have a voice 
in it or not. 
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economic (or industrial), and social democracy, and point out that the 
three things do not necessarily coincide in a given state.^** Thus a 
people may be democratic, socially speaking, but may have at the same 
time an undemocratic government, or i/ice versa. But the normal 
condition is the coincidence of the three ; that is, if society is demo¬ 
cratic in its social and economic life, it will be democratic politically ; 
on the other hand, if it is sharply differentiated into social classes, it is 
likely to have a government based, in part at least, upon recognition of 
special privileges of the upper classes. 

Naturally, dchnitioiis of democracy as a form of government are 
multifarious, but like many definitions they are not exhaustive and do 
not admit of universal application. *The ancient Greeks described 
democracy somewhat generally as government by the “many/*^® 
Professor Seeley conceived it, in its modern sense, to mean “ a govern¬ 
ment in which every one has a share**”—a definition which would, if 
strictly interpreted, exclude from the category of democracy every exist¬ 
ing government and every one which has been known in the past. 
Dicey defined it as a form of government in which “ the governing 
body is a comparatively large fraction of the entire nation.’*'® Lord 
Bryce, whose knowledge of the forms and workings »if democratic 
governments was perhaps greater than that of any other moclern writer, 
stated that “ the word democracy has been used ever since the time of 
Herodotus to denote that form of government in which the ruling 
power of a state is largely vested, not in any particular class or classes, 
but in the members of the community as a whole.” He added : “ This 
means, in communities which act by voting, that rule belongs to the 
majority, as no other method has been found for determining peaceably 
and legally what is to be declared the will of a community which is not 
unanimous.”'® This definition of democracy as government by a maio- 

Compare Willey, “Recent Critics and Exponents of the Theory of Demo¬ 
cracy,*’ in Mcrriam, Barnes and others. “Poliiic.nl Theories, Recent Times,** 
pp. 46ff., and Mallock, “The Limits of Pure Democracy," ch. 1. 

'•*0>mparc Aristotle, “Politics,” bk. Ill, see 8. 

Op. at., p. 324. James Russell Lowell (“Democracy .nnd Other Essays,** 
p. 37), thinking of demoenney as a social system, defined it as that form of society 
in which “every man has a chance and luiows he has it.” 

^^“Law and Opinion in England,” pp. 50, 52. 

“ Modern Democracies,” vol. 1, p. 20. Professor A. B. Hall in his work on 
^Popular Government” (1921, p. 1) defines “popular government in the last 
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rity of the people is perhaps as satisfactory as any that has been given, 
but, as Lord Bryce himself admitted, it would, if applied to certain 
states or communities which in fact exclude from the suffrage the illi¬ 
terate and non-propeny owning or non-taxpaying class, rule out states 
which certainly regard themselves as democratic. Would it not also 
eliminate states in which women are still unenfranchised? Formerly 
the exclusion of women from voting was not considered to be incon¬ 
sistent with political democracy, hut to-day when in many slates women 
enjoy equal political privileges with men there is a large body of opinion 
in favor of the view that no state which denies them the right to vote, 
to sit in the legislature, and to hold office can justly claim to be consi¬ 
dered as a true democracy. Where one of the legislative chambers of 
a state is elected by universal suffrage but the other is entirely non¬ 
elective or is chosen by a very restricted suffrage, may the government 
be properly regarded as democratic? Or if both chambers are demo¬ 
cratically elected but the head of the state is a hereditary king, or if the 
constitution confers the right of suffrage on the mass of the people but 
the majority do not in fact exercise it, in consequence of their ignorance, 
or indifference, or are prevented by intimidation from exercising it, as 
is alleged to be the case in certain Latin-American republics, can it be 
said that the governments of such states are truly democratic? 

Kinds of Democrafcy ; the Pure Type^Democracics, like 

analysis and for all practical purposes*' as Mng **tlKil form of prilitical orj^aniza- 
tion in which public opinion has control.” In the absence of public opinion there 
can be no popular j^overnment. As to what is public opinion, see I^iwell. ” Piiblio 
Opinion and Popular Government,” who maintains that in order that public 
cjpinion be the “proper motive force in a democracy*’ it must be really public; 
that to be such it must be more than the opinion of a majority; that it is not 
necessary that it shcjuld be the opinion of all, but the opinion must be such that 
while the minority may not share in it they feel bound to accept it; and that if 
“democracy is complete, the submission of the majority must be ^riven ungrudg¬ 
ingly,” pp. 1-1-1X Cecil Chesterton in his “The Great Stale” conceived demo¬ 
cracy to be in its essence, whatever the means employed, a government which is 
in accord w'ith the general will of the governed. Tf> be such it need not be a 
government actually chosen and administered by the people. It might he ai 
government of a despot, hut if in accord with the general will it would he in 
essence a democracy. 

Hasbach, a German writer, rejects the notion that democratic government is 
government by public opinion. See his .irticle, “Tlic Essence of Democracy,** 
Amer, Pol. Sci. Rev., vol. IX, p. 50, and the review by Shepard, ibid., vol. VII, 
|i. 700. 
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monarchies, arc o£ several varieties. They arc usually classified as 
(a) pure, or direct, and (b) representative, or indirect. A pure demo¬ 
cracy, so called, is one in which the will of the state is formulated or 
expressed directly and immediately through the people in mass meeting 
or primary assembly, rather than through the medium of delegates or 
representatives chosen to act for them. Manifestly, a pure democracy 
is practicable only in small and relatively undeveloped communities 
where it is physically prissihle for the entire electorate to assemble in 
a given place and where the problems of government arc few and 
simple. In large ami complex societies, where the mass of citizens is 
too numerous to be convoked in a common assembly, and where the 
legislative and administrative needs of the community arc numerous 
and complex, such a system of government is, for physical and other 
reasons, impassible. In the city states of ancient (ireece and Rome, 
pure demr)cracy was not impracticable and it was not uncommon, but 
in the highly complex and larger states of to-day it would, if attempted, 
break down in practice. I'hc only surviving examples of pure demo¬ 
cracies to-day are found in four of the smaller cantons of Switzerland 
(Appcnzell, Uri, Unterwalden, and Glarus) where the voters, since 
the Middle Ages, have been accustomed to meet in assembly (the 
Landesgemeinde )—a sort of “open-air parliament”—for the purpose 
of electing their public officers, voting the taxes, and adopting legisla¬ 
tive and administrative regulations.-” Until 184S the same system 
prevailed in the cantons of Zug and Schweiz, but with the growth of 
population and the increasing complexity of the problems of govern¬ 
ment and legislation it was abandoned and a representative system took 
its place. In time it will probably disappear for the same reason in 
the remaining cantons where it now survives. The local town govern¬ 
ments in some of the American states, notably those of New England, 
are sometimes cited as other examples of pure democracies. Formerly 
they functioned satisfactorily enough, but in the course of time new 
and changed conditions came into existence which have made the 
system less satisfactory.-^ 

In states or local communities where the referendum and initia¬ 
tive have been introduced on a large scale, a modified or limited form 

^Scc Brooks, "Government and Politics of Switzerland” (1918), ch. 17. 

"^Compare Hart, "Actual Government as Applied under American Condi¬ 
tions’' (1908), p. 171, and Fairlie, "Local Government in the United States.” 
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erf pure democracy undoubtedly exists. In some such states to-day it is 
possible for the people to initiate and adopt laws and constitutional 
amendments and determine questions of public policy directly iheni- 
selves without the intervention or collaboration of representatives. In 
such communities the representative system is tendin;; more and more 
to acquire the form of pure democracy although it will of course never 
be entirely or even largely superseded by the latter system. 

Representative Democracy d—^The second type of denioeracy 
—representative government as it is usually styled -is that form in 
which the will of the state is formulated ami expresseil through the 
agency of a relatively small and select body of persons chosen by the 
people to act as their representatives. It is based on the idea that 
while the people cannot be actually present in person at the seat of 
government they are considered to be present by \mtKyr~ Strictly 
speaking, a representative system of government need not necessarily 
be a democracy, if judgc'd by modern standanls, since the represen¬ 
tatives may lx? chosen by a suffrage so restricted that it cannot be justly 
regarded as demcKTatic; nevertheless, if democracy be interpreted in 
a broad sense, representative government is at the same time a form 
of democracy.*'** Like the pure type of democracy, it attributes the 
ultimate source of authority to the people, hut it differs from pure 
democracy in that it is constituted on the priiici|)le that the people are 
Lncapable of exercising in a satisfactory manner that authority directly 
themselves. In short, it rests u|X)n the distinction between the pos¬ 
session of sovereignty and the exercise of it.“*’ 

As to the origin of this now almost universal system of gevern- 
ment, there has been much discussion ami there is a wide difference 
of opinion. Some writers maintain that it had its beginnings in ancient 
times, notably in Switzerland, Germany, Hollanrl, and even in 
Hungary ; others, that the modern system was merely a revival of 

--Ford, “Represent'!live Government" (1924), p. 3. 

-''*Thc Russian Soviet system is a good example of a governmeiil which cl.iini! 
to be based on the representative principle but which even according to the ad¬ 
mission of its leaders is not democratic. All except actual workers and soldiers 
are excluded from voting. It is confessedly a dictatorship of the prolctiriat and 
rests on the communist principle that all other persons arc exploiters and parasites. 

-■‘Compare W. F. Willoughby, “The Government of Modern States’* (1919), 
p. 85. 
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the primitive Teutonic assembly of freemen.-® But the late Professor 
Henry J. Ford in his work on “Representative Government” (1924) 
concluded, after a careful study of the subject, that it hardly dates 
back of the middle of the nineteenth century. Although it originated 
in England in the seventeenth century and gained a foothold in 
Belgium in 18.50 when parliamentary institutions were established, the 
general movement for representative government began abruptly, he 
says, in the year 1848 in J^Vaiici* and Italy.-'* Since then it has spread 
in one form or another until it has become, as stated above, very nearly 
universal. 

Essentials of Representative Government* —Strictly speaking, 
a representative government is one wh«ise ofHcials and agents are chosen 
by an I'lectoratc democratically constituted, who during their tenure 
of power reflect the will of the electorate, and who arc subject to an 
enforceable popular responsibility. According to this definition, a 
government by functionaries, whether legislative, executive, or judicial, 
who are appointed or selected by other prenresses than popular election, 
or who, if chosen by a democratically constituted electorate, do not in 
fact reflect the will of the majority of the electors or whose responsibi¬ 
lity to the electorate is incapable of enforcement, is not truly represen- 
t.ative. But judged by this rigorous test few, if any, existing govern¬ 
ments could qualify as representative. 

In many states the head of the executive branch of the government 
is not chosen by popular vole ; in most of them the mass of executive 
and administrative officials, agents, and employes are selected by other 
methods than popular election ; in the majority of them the judges of 
the courts are appointed by the executive or elected by the legislature. 
Popular usage considers a representative government to be one in 

C«inp.irc the following from Montesquieu (“Esprit clcs lois." 1748, bk. 
Xr, cli. ft): “In perusing the admirable treatise of Tacitus, ‘On the manners 
of the C!crmans,* \vc find it is from that nation the English have borrowed the 
idea of their political government. This beautiful system was invented first in 
the wooils.” 

This theory of the origin of modern representative government was maintained 
and popularize by the English historian Freeman in his bcxiks. “The History 
of Federal Government** and “The Norman Conquest” (1860^1869), but it has 
found many critics. Sec Ford, op, at,^ chs. 4-7. 

^Op. cit., pp. 4 iff. Sec also Esmein, “Droit const” (pp. 66 ff.), as to the 
origins of representative government. 



DEMOCRACY 


291 


which the legislative branch at least is popularly elcctedr” Thus in 
many of the most representative systems of Europe (British, for 
example) there are, aside from the members of the parliament and 
local councils, no popularly elected oflicials or agems at all. In all such 
countries the selection by executive or legislaiivc appointment of the 
mass of administrative agents and jiulicial magistrates is not regarded 
as at all inconsistent with the princijde of representative government. 
Even in the United States and Switzerlaiul, two of the most democratic 
republics, the principle of representative government is not understood 
to require the i)opular election <)f judges and administrative olficials. 
Nor does it require the selection of even the members of legislative 
bodies by an unrestricted stilTrage. As has already been pointed out, 
women were generally excludetl from a share in the choice of all oflicials, 
legislative and otherwise, until very recently, and even now they are 
still excluded in a gocxl many states which claim to have representative 
governments. Similarly, in some countries which are recognized as 
classic examples of democracy, legislative representatives in one or both 
chambers are chosen by electorates fnan which large classes of adults 
are excluded. The truth is, as Lord Bryce remarked, all governments 
are in fact aristocracies, in the sen.se that they are carried on by a rela¬ 
tively small tiumber of persons.”'* 'litis must necessarily he so. Repre 
sentative government in the sense of governtnent by functionaries all of 
whom are chosen by an unrestricted electorate, aside possibly from 
small and undeveloped comtnutiities, would be almost as impossible as 
the system of pure democracy itself. 

Republican Government. — Thi^ term “ rcprcsenltitive " govern¬ 
ment is often used as synonymous with “ republicati ” government. 
Thus Madison in T/ic Fed emit-t defined a republican form of gcivern- 

®^“Wc mean by rcprcsLniaii\c government,” said Lord Hroii^liam (“British 
Constitution,” Works, vol. XI, p. SO), “one in which the body of the people, cither 
in whole or in considerable proportion of the whole, elect their deputies to a 
chamber of their own.” “A goxernment is rei>rcscntative,” said (jcorj^e Corne- 
wall Lewis, “when a certain |)ortion of the community, generally consisting either 
of all tlie males—or of a part of them, determined according to some qualification 
of property, residence, or other accident—have the right of voting at certain 
intervals of time for the election of particular members of the sovereign legislative 
body." “ Use and Abuse of Political Terms,” p. 107. 

“ Modern Democracies,” vol. IF, p. 542. 
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picnt as one in which there was “a scheme of representation.”®* It 
was, he said, “a government which derives all its powers, directly or 
indirectly, from the great body of the people and is administered by 
persons holding their ofliccs during pleasure, for a limited period, or 
(luring gofxl behavior.”^** The two “great points of difference,” said 
Madison, “ between a republic and a democracy (he was thinking of 
democracy in its “pure” form) are : first, the governing power in a 
republic is delegated to a small number of citizens elected by the rest; 
iuid, second, a republic is capable of embracing a larger population and 
of extending over a wider area of territory than is a democracy. In a 
democracy the people meet and exercise the government in person ; in 
a republic they assc‘mhle and administer it by their representative 
agents.”'** Madison rightly regarded hereditary tenures as inconsistent 
with modern notions of republican government, although he considered 
good liehavior K'luire for the judiciary at least admissible. It is also 
essential to the republican idea that the principle of representation shall 
be based upon a reasonably wide suffrage. A suffrage so restricted, for 
example, as that which existed in France under the restored monarchy 
(ISH-IS^C), when the numlxr of voters did not exceed .>(X),000 out of 
a total population of about .WXX1,000 or in Belgium before 1893, would 
hardly Ite considered consistent with republican government. 

Re|nil/lics have been classified as aristocratic and democratic as 
monocratic and plutocratic ;'*'* unlimited, mixed, and limited as 
corporate, oligarchic, arisicK'raiic, and democratic ; as federal and con¬ 
federate ; and centralized and unitary ; as hereditary and elective, etc. 

ITie term “ republic ” was formerly employed to describe certain 
forms of government which popular usage to-<lay would designate as 
monarchical of aristocratic.'*'’’ Thus Sparta, Athen.s, Rome, Carthage, 
the United Netherlands, Venice, and Poland have all been described by 

-•»No. 10. //>/</., No. 39. 31No. 14. 

•'*- Lewis, '* Use and Abuse of Puliiical Terms,” p. 69; Montesquieu, bk. II, 
clis. 1 and 2; also bk. Ill, cli. 3. 

•*'*Cjareis, “ .\llgcmeinc Slaalslchrc,” in Marquardsen’s ” Handbucli,” vol. I, 
p. .39. 

31Martens, "Precis du droit dcs gens," I, see. 27. 

fhc Fedenflist, No. 39. Sir Henry Maine remarked that the term " republic ” 
was once used to signify in a vague way a government of any sort which had nq 
hereditary king, but now has come to have the added meaning of a government 
resting on a widely extended suffrage. “Popular Government," p. 198. Blunt^hU 
gbserved in his ** Polidk ” (pp. 295 ff.) that a republic may be understood in M 
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political writers as republics, though none of them possessed that full 
representative character which we to-day cr)nsider to be the distinguish¬ 
ing mark of a republic. Rome, for example, was organized on a 
military basis, Venice was an oligarchy of hereditary nobles, Poland was 
a mixture of aristocracy and monarchy. France under the constitution 
of the year XII (Til. I, sec. I) was styled a republic, though the chief 
of state bore the title and rank of emperor, and the crown was here¬ 
ditary in the Napoleonic family. 

Other Classifications.— Montesquieu classified govcTiiinenls as 
refiublics, monarchies, and despotisms. He defined a republican gov¬ 
ernment as one in which the whole body or a part of the people exer¬ 
cises supreme power ; a monarchy as one in which a single person 
governs by fixed and established laws ; a despotism as one in which a 
single person directs everything by his ciwn will and caprice.’*'* The 
principle underlying this classification is partly numbers and partly the 
spirit and character of the government. Woolsey classified govern¬ 
ments as monarchies, aristocracies, democracies, and “ compound 
states.”^" Cither writers recognize only two forms, namely, monarchies 
and republics, the latter ctanprehending both a'isiocracies and demo¬ 
cracies.’*** 

The fault with most classifications of governments is, as was said 
of the classifications of states, that they do not rest upon any consistent 
scientific principle which will serve as a basis for the dilTerentiaiion of 
governments with respect to their iimdamental characteristics. No 
single classification can be (jf much value ; there must be as many classi- 


wide and a narrow sense. In the wider sense wc designate .as rej)iil)lics all slates 
in which the idea of the ccimmon gcKjd (res puhlica) prevails, that is, all slates 
with public law (jus pitMicum). In this sense the natural-law writers of the 
seventeenth and eighteenth centuries s|>okc of all free states as repiildics. In this 
sense, also, says Bluntschli, a government is republican where no one holds public 
power as a property right, where all power is exercised fi»r the common giK)d, 
where the inhabitants arc subjects and free citizens at the same time, etc. In a 
narrower sense a republic is used in oi)p(j5ition U) a inonarcliy. In this scn.se it 
has reference to a government exercised through a collection of persons, and is 
cither an aristocracy or a democracy. 

** Esprit dcs Lois,” hk. II. clis. 1 and 2; also bk. Ill, ch. 3. 

“ Political Science,” vol. I, pp. 485 IT. 

**For example, fellinck, George Meyer, Schulze, Zacharia, and Alexander 
Hamilton cla.s.sified governments as democratic, aristocratic, moiiarchial, and 
mixed. The Federalist, No. 9. 
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fications as there are points of view from which the government may 
be considered. 

The classification of governments as monarchies, aristocracies, and 
democracies has little scientific or practical value. To describe a govern¬ 
ment as monarchial gives little idea as to its real character. Many 
governments described as monarchical are in fact democracies, and the 
distinction between aristocracies and democracies is often shadowy and 
largely a matter of definition. Such a classification would assign to the 
same category such widely different governments as those of Great 
Britain on the one hand, and the former governments of Russia, Turkey, 
Prussia, and Austria on the other, while it would put into different 
classes the democracies of Great Britain and and the United States. 
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FORMS AND TYPES OF GOVERNMENT {Continued) 

HI. Cabinet Government 

Professor Burgess’s Classification.— Burj^ess adopts the fol¬ 
lowing canons of distinction in classifying governmental forms : first, 
the identity or non-identity of the state with its government; second, 
the nature of the official tenure, including the method of constituting 
the official relation ; third, the relation of the legislature to the execu¬ 
tive ; and fourth, the concentration or distribution of governmental 
power.^ 

Upon the basis of the identity or non-identity of the state with the 
government, he classified them as primary or representative. The pure 
democracy, where the citizens assemble in mass meeting and enact 
the laws of the state and frame administrative regulations, is, of course, 
the nearest approach to what he called primary government. Where, 
on the other hanil, the people have delegated to an organ or organs 
the power to act for it in matters of government, as is now the almost 
universal practice, we have representative government in some form, 
though not necessarily popular government. 

Considered from the standpoint of the nature and source of the 
official tenure, he classified governments as hereditary and elective. 
Such a classification is manifestly of little value, since there are no 
governments and never have been any which were either entirely 
hereditary or entirely elective. There are and have Ix^en many govern¬ 
ments in which the chief of state held office by hereditary succession, 
and others in which hi! and other functionaries were elective, but none 
in which the governing class as a whole was either hereditary or 
elective. 

With respect to the relation of the executive to the legislature, 
governments may be classified as cabinet government (the terms 
“ ministerial,” ” parliamentary,” and “ responsible ” are sometimes 

^“Political Science and Constitutional Law,” vol. II, bk. Ill, ch. 1. 
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preferred),® and what, for lack of a more suitable term, has been called 
presidential or congressional government. 

Cabinet Government IkBneiL— Cabinet government is that 
system in which the real executive—the cabinet or ministry—^is imme¬ 
diately and legally responsible to the legislature or one branch of it 
(usually the more popular chamber) for its political policies and acts, 
and mediately or ultimately responsible to the electorate ; while the 
titular or nominal executive—the chief of state—occupies a position ol 
irresponsibility. The members of the ministry are usually members of 
the legislature and the leaders of the party in the majority, but whether 
they arc members or not they usually have the privilege of occupying 
seats therein, of b(;ing heard, and of i)articipating in the deliberations 
but without the right to vote unless they arc members.'*' It is also the 
practice (sometimes it is so provided in the constitution) that they 
may he subjected to interpellation by the chamber of which they are 
■members or in which they appear. In short, the ministerial office is 
not incompatible with legislative mandate. On the contrary, the cabinet 
system normally presupposes the double character of minister and 
member, and thus executive and legislative functions are “inextricably 
commingled.” “ There is,” observes Courtenay Ilbert, “ no such sepa¬ 
ration between the executive and legislative powers as that which forms 
the distinguishing mark of the American Ck)nsiitiition,” but the rela¬ 
tion is one of intimacy and interdependence. Hagehot described the 
British cabinet as “ a hyphen that joins, a buckle that fastens, the execu- 

^In Enf^lancl, India, and the Dominions, the term “responsible” government 
is most generally used ; on the continent of Europe the term “ parliamcnLiry ” 
government is preferred. 

*** Occasipnally, hut rarely, ministers in Great Britain are without scats in 
either house of parliament. Thus in 1908 the defeat of Mr. Churchill for re- 
election left him for a time without a scat in the House of Commons. In the 
Lloyd George^ ministry during the World War, ’> of the S8 ministers were not 
memliers of cither house. In Great Britain, unlike the practice on the (Continent, 
a cabinet minister cannot addre.ss a chamber of w'hich he is not a member. Con¬ 
sequently a peer may address the House of Commons only through an under¬ 
secretary of state who is a member of the House, and ricc versa. Until recently 
members of the House of Commons who were appointed udnisters were reqiiiredi 
to submit to a new election. The rule had long been an object of criticism and 
during the World War its operation was suspended three different times. Finally, 
in 1919 an act of parliament was passed which relieves members from the 
necessity of submitting to a new election if they accept office within nine months 
■following the issue of a proclamation summoning a new parliament 
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dve and legislative together. In another place he spoke of it as a 
^committee of parliament chosen to rule the nation.^ It might be more 
.accurately described as a committee of the party which has a majority 
in the House of Commons, ordinarily the minority party having no 
representation at all upon it. In this respect it differs from all other 
parliamentary committees. In its essence, says Lowell, it is an infor¬ 
mal but permanent caucus of the parliamentary chiefs of the party in 
power."’* The nominal or titular executive, according to a legal fiction, 
>is incapable of doing wrong, in a political sense, and is, as it were, 
under the guardianship of his ministers, who assume the responsibility 
for his official acts. Collectively they constitute the “ government ’*; 
they prepare, initiate, and urge the adoption by the legislature of all 
the mure imix)rtant legislative projects; and from their seats in the 
legislature they defend their policies from attack, and when culled upon 
must give an account of their official conduct. They arc the heads of 
the great administrative departments and are, as stated above, usually 
the leaders of the majority party in the legislature. So long as their 
policies and official conduct command the support of the majority of the 
members of the legislature, or rather of that chamber to which they are 
responsible, they continue to hold the reins of office and govern the 
country. Rut as soon as the legislature clearly manifests its want of 
confidence in the ministry, through a vote of censure or by a refusal 
to pass the measures which it proposes or vote the sums of money 
which it asks, the ministry either resigns office in a body or it dissolves 
the chamber to which it owes res|X)nsibility, orders a new election, and 
ap[K*als to the electorate to sustain it by returning a new legislature 
which is in sympathy with its policies and acts. If the results of the 
•election are favorable to the ministry, it continues in office ; if adverse, 
it resigns as soon as the results are fully known or when the new 
legislature has assembled and by positive vote has made known its want 
of sympathy. 

^The late professor Diccy in an article entitled, “A Comparison between 
Cabinet Government and Presidential Government ’* (Nineteenth Century, vol. 85, 
Jan. 1919, pp. 25 ff.), emphasized, as did Bagehot, that the cabinet system is 
founded on a fusion of the executive and legislative powers and at the same 
time upon the maintenance of harmonious relations between them. 

^ ** Government of England,” vol. I, p. 56. Gladstone referred to the cabinet 
.as ”the tlircefold hinge that connects togetiier for action, the King, the Lords, 
.and the Commons.” 
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Cabinet Government in Great Britain.^ —In a typical cabinet 
system like that of Great Britain the ministry is usually taken wholly 
from the ranks of the party having a majority in the popular chamber, 
and thus possesses the character of homogeneity^ In legal theory the 

^ In theory the ministers in Great Briuin are individually responsible for the 
conduct of their own departments atul collectively responsible for the general 
policy of the guvcrninent. Cases of individual resignations arc not lacking, but 
with the gnjwth of the parliamentary system collective responsibility has come 
more and more to displace individual responsibility. It is hardly necessary to 
say that cabinets do not feel obliged to resign in consequence of adverse votes 
on tiucsliuiis of minor iinport:nicc. Thus Lloyd George did not resign in 
Octoher, l*Jl‘J, when he was defeated in the I-If)use of Commons '.ly a vote of 
1K5 to in. The question was not one of great importance, the attendance in 
the 1 hiiise was small, and in a recent election the electorate had expressed iu 
iinmisl.ikahle eoiiHdencc in the I.Iuyd George government. Lord Robert Cecil, 
recently commenting on the “absurd doctrine** that the fate of a ministry is 
invohed in almost every division, suggested that the guvcrninent should announce 
that ill the fnliirc it would not regard, except on rare occasions, a parliamentary 
defeat as a demand for the resignation of the ministry. 

"St#on after the outbreak of the World War this principle was departed 
from by the constitution of a “coalition** cabinet coinposcil of representatives 
of boib the two leading political parties and one member representing the Labor 
party. Mr. Lloyd fJeorge, who became prime minister in December, 1916, in- 
tnxliiced further departures from the traditional system. He created a “war 
cabinet" of five members (it was a coalition cabinet), only one of whom bold 
an important ailministrati\e oflice, who were to give their entire time to the 
general problems nf the war. F.xeciilive power and re'*ponsibiIity were thus con¬ 
centrated in t!iis small Ixidy instead of in the unwieldy cabinet of 2S members. 
In short, an .ittempt was made to scpar.ilc the functions, formerly combined in 
the cabinet, of executive control, both from the active leadership of parliament 
and from the immediate direction of administrative afTairs. The prime minister 
ccaieil to be llie active leader of the House of ('omimms and rarely attended its 
sessions. The establishment of the war ca'.iinct did nut affect the ministry 
although the status of the ministers was altered and the number increased to 
8H—nearly ilmible that ».»f pre-war ministries. The war cabinet lasted nearly 
three years and held ‘lyS meetings. Unlike the regular cabinet it had a secretary 
and kept a record of its proceedings and summoned outsiders to its meetings. 
During the W'orUl War an “imjicrial cabinet’* was also set up in Faigland, 
which included the members of the war cabinet, the prime ministers of the self- 
governing dominions, and two representatives from India. At the Bnal session 
of the Imperial Conference of |9U> it was announced that the prime minister 
proposed that meetings of the imperial cabinet should be held annually or oftener 
when matters of urgent imiK'rial concern required. The creation of these two 
cabinets involved an important departure from the principle of collective respon¬ 
sibility to the House of Commons, since there was little connection between the 
war cal.tinct and the House and the mcmliers of the imperial cabinet could not 
be held responsible to it. Partly because of increasing criticism and partly because 
of Lloyd George's defeat in the House of Commons in 1919, he did away with* 
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prime minister is chosen by the nominal or titular executive, and he 
selects his colleagues, though where the system of responsibility to the 
legislature is fully developed they are in reality chosen by the legislature 
and the designation by the chief of state of the prime minister is little 
more than a ceremonial function of investing him with the symbols of 
office. Tlie number of ministers is rarely fixed either by law or by 
custom, and hence the size of the ministry is uncertain and variable, 
the exact number in any case being usually determined by tlie premier 
or by executive decree. 

The cabinet system originated in Ivngland and was the product of 
history rather than of invention. From England it spread little by little 
to Holland, France, Helgitim, Rumania, Sweden, Norway, LXnmark, 
Greece, and, in limited forms, to China and Japan, and the recently 
created new slates of Europe, until it has become, says Esmein, “ the 
principal system of government in the world.”** It made little headway 
in Germany, however, before the World War and none at all in Swit¬ 
zerland or the United States, and but little in Latin America.** The 

the war cabinet and returned to the principle of collective responsibility. See 

Fairlic, “British War Administration/' also his article, “British War ('abiners,'* 
Mich, f,^w Review, vol. XVI (BBS), pp. Ilf.: and Schuyler, “The British War 
Cabinet," Pot, Sci, Quarterly, Sept. 191S, .and March, 1920. 

'I'be rise of the Labor parly in England has tended to complicate somewhat 
the cabinet system. Under the two-party organization which funnerly prevailed, 
the task of selecting the cabinet was relatively simple. It liap]K'ncd in 192.^, 

liowcvcr, that no one <>f the three parties had a m.ijority in the House of 

Comnions. The Conservatives had a larger number than either the Lahorites 
f Uherals, but the two lallcr parties coinhiiicd to overturn the Conservative 
ministry. In this situation the king appointed .\fr. Ramsay MacUonald, leader 
if the L.ihor party, as prime minister, although his parly did not have a majority 
n the House. With the supiiorl of the Liberal ineinhcrs, his ministry was able 
o govern f«)r a year or mure, but when that support was withdrawn it was 
obliged to resign, which it did, following a new election in FC4, when the 
Conservatives returned to power. 

Droit cunstitutionnel," p. III. 

■•Except in Chile, where it has existed since 1S91. The present constitution 
(promulg.ited Sept. IS, 1925) requires that all orders of the president of the 
republic shall he countersigned by a minister who shall he personally responsible 
(apparently to congress) for every act he signs and in soUdtnn for ilmse he may 
suh»‘cribc to f»r .igree to with other ministers (.\rts. 75-7h). Ministers may attend 
the session of either house of congress and take pari in the debates, hiit not vote 
(.\rt. 78). The history and working of the system prior to 1909 is described by 
Reinsch in an article entitled “Parliamentary Government in Chile.” /inier. Pol. 
Sci. Review, Vol. Ill (1909), pp. 507ff. During the last decade, he says, “par¬ 
liamentary politics has been a succession of coalitions and alliances in which 
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cabinet system has received its fullest development in Great Britain, and! 
there its workings have been attended with the most satisfactory 
results. 

Cabinet Government in the British Dominions. —Not un¬ 
naturally the cabinet system of England was introduced in the British 
dominions, where it is “ chiefly remarkable iKcause of its close resem¬ 
blance to the English model on which it is based.”'” It has not, how¬ 
ever, worked with the same smoothness and facility as in the mother 
country from which it was imported. In some of the dominions, espe¬ 
cially Australia, the system has been characterized by excessive iiistabi- 


cvery RFuiip und parly lias allied itself at various times with e\cry other.” Cabinets 
arc eoiislitiited on the aulilioii principle, sometimes combiniiijr representatives of 
as many as six difTerciit political parties. I'lic .successful working c^f the system 
ill its present form, we arc told, is “well nigh impossible.” “Nearly every one 
ac the present time (iy0‘>) is a critic of the parliamentary .system. The instability 
and confusion which the multiplicity of parties has introduced into t'hilean 
{xilitical life is laid at the door of the system of cabinet government” (ihid., 
p. 524). Excessive instability has resulted from the frequent cliangcs of ministers, 
the average tenure of which (at least prior to I9(iy) has hardly exceeded four 
months. 'J'lic cahinel system is sometimes .said to exist in Haiti, the l^ominicati 
Republic, and other Latin-Amcricaii republics, hut if so, ii is of a very imper¬ 
fectly developed type. Jhit ap])arcntly in all the Latin-American republics except 
Erazil and Venezuela cabinet members have the cntrvv to the legislature. In 
view of the fact that in Venezuela ministers may not occupy seals in the legis¬ 
lature, it may he questioned whether the cabinet system is really in force there, 
.since the vnh've of the ministers into the chambers i^ coiisiilered by some writers 
as an essential elcinenc in cabinet government. Sidney Low, lor example, in his 
“Ciovernance of Ihigland,” goes to the extent of saying that “the root of the 
whole parliamentary form of government is that ministers must be members of 
parliament.” On cabinet government in republics, sec Carelle, “Les repiibliqiies 
parleinentaircs ** (IMlh). The question has been discussed as to whether the 
cabinet system is really compatible with the republican form of govenimeiil. 
Redslob (“Le regime parlcmentairc,” p. 263) expresses the opinion that one is 
more likely to find in monarchies an equilibrium lH.l\veen the executive and 
legislative powers, which is the indispensable coiidilion of the parliamentary 
regime. Diignit appears to hold that the true cabinet system is not compatible 
with the republican regime if the president is anything more than a Egureheud, 
for the reason that in such a case the ec]uilihriiim would be impossible. Sec his 
*‘L*eiat, les gouvernants ct les agents,” 19113, pp. 31611. In his more recent 
“Traite ” (2d ed.), 1923. vol. II, pp. 658 ff., he is less categorical as to this. 

'“Keith, “Responsible (lovcrnment in the Dominions” (1912), vol. I, p. 301. 
“The conventions of the English constitution,” says Keith, “arc followed in a 
manner which is almost embarrassing in its closeness of imitation, and the 
number of experiments which have been tried is very small, and they have been- 
unimportant in actual result” 
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lity. In the latter country, “ ministry after ministry comes into office 
and disappears in the course of a few weeks or months.”^ In Canada, 
however, the ministerial tenure has been longer and there has been 
consequently greater stability and continuity of policy. In most of the 
dominions “ the inconsistent and stupid practice of requiring ministers 
after accepting office to vacate their seats.” prevails as it did in England 
until very recently,but in some of the Australian states the contrary 
practice has been adopted. In the dominions, as in CJreat Britain, there 
is no uniform practice as to whether a defeated minority shall resign 
when the results of a disastrous election are known or whether they 
may wait until they are formally condemned by the newly elected 
legislature. As in (ireat Britain, the general rule is that the ministers 
may be turned out only by the lower house even where the upper 
house is popularly elected.^*** 

The Cabinet System in Belgium^ —Among the cabinet sys¬ 
tems of the Continent, that of Belgium most nearly resembles the 
British system, though the crown plays a more important role in that 
country than in England. The constitution expressly declares that no 
act of the king is valid unless it is countersigned by a minister who 
thereby assumes responsibility &»r it. The responsibility of ministers to 
the king is more real than in Cireat Britain, and he may direct and 
dismiss them with more freedom than the Ikiiish sovereign may.^* As 
there are generally recognized parliamentary leaders, the king rarely 
has any real choice, however, in the selection of his ministers.’® In 

' * Keith, op. at., p. 322. In new South Wales there were 34 ministries 
telwccn 1S5^) and VJ12, in Soulh Australia 41, in Victoria 33, and in 'rasinania 27. 
p. 30:,. 

^•'The system introduced in India by the .act of parliament of 1919, resembles 
in some respects the cabinet system of Groat Britain. I'hc Viceroy’s executive 
council is analoji^ous to a ministry ; they must he inemlfors of one or the other 
le>;islativc chambers; the Viceroy generally, hut not necessarily, acts upon its 
advice, hut the Act of 1919 does not expressly declare that the members of the 
council shall he rcsponsihlc to the Indian parliament. 

^■*I)upriez, “ Lcs ministres dans Ics pays principaiix,” vol. I, p. 213. Orhnii 
(“I..C droit const, dc la Belgique,” vol. II, p. 272) remarks that the king ciinnut 
override his ministers hut he aids them with his advice, moderates their orders, 
and orients their efforts by relating them to his opinions. 

^''Dupriez, op. cit., vol. I, p. 212. But in late years the development of thic 
three-party system under wliich no single party has had a majority in the ch.iml)CP 
has had the effect of enlarging somewhat the discretionary power of the king 
in choosing the ministers. Members of the chamber who are appointed to* 
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Rcljifiiim, ns in Great Britain, ministers without portfolios are some¬ 
times appointed as a means of introducing into the government eminent 
persons whose support and experience the government desires to avail 
itself of, yet who would hesitate to assume the burden of a cabinet 
portfolio. As in Great Britain, ministers are chosen not from the ranks 
of technical administrators, except in the case of the minister of war, 
who is always a soldier and usually an active general, but from the 
members of parliament and usually from the Chamber of Deputies 
rather than from the Senate.^” All ministers, whether members or not, 
have the entree into either chamber, where they have a right to be 
heard. 

The Cabinet System in France. —^'Phe cabinet or parliamen¬ 
tary system of government was introduced in France by the Charter 
of 1S14, but it was a rather imperfect copy of the English model. While 
the king was declared to be irresponsible and the ministers responsible 
to the lower chamber, the dominating role which the restored Bourbon 
monarchs actually played in the government of the country was incom¬ 
patible with the normal functioning of the parliamentary system. With 
the advent of the July monarchy in 1830 and the shifting of the pre¬ 
ponderance of power from the crown to the lower chamber of j^arlia- 
ment, the control of the latter body over the ministers became more 
effective and thus one of the conditions of the true parliamentaiy 
system came to prevail. In the language of M. Thiers, the king now 
reigned but did not govern. But from the first the French system 
differed from that of England, where this form of government has 
operated with the greatest success. In the first place, the existence of 

positions in the cabinet are not required to submit to a new election as was 
formerly the rule in England. 

^”Uut M. Theunis, who became prime minister in 1921, was not a member 
of either chamber. At the outbreak of the World War a coalition cabinet was 
constituted in Belgium as in other countries. It consisted of representatives of 
the Catholic party—^the dominant party—and of tlie Liberal and Socialist parties. 
It was continued for a time after the war but in 1921 the Socialists refused to 
participate longer in the government and became the opposition party. More 
recently, however, coalition cabinets, predominantly Socialistic, have governed 
Belgium. 

The Senate of Belgium has on various occasions asserted a claim to control 
the ministry but it has not succeeded in making good its claim. Nevertheless, 
the Senate may be dissolved equally with the Chamber of Deputies—an unusual 
feature of the cabinet system of government. 
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a multiple-party system under which no single political party usually 
had a majority in the Chamber of Deputies made it necessary that 
cabinets should be constituted on the coalition principle. Such cabinets 
arc proverbially weak and consequently their tenure is usually very 
short, as compared with the tenure of British cabinets, the average 
being hardly more than eight months*" and in recent years only three 
months. Naturally the choice of prime minister (the president of 
the council, us he is called) is often attended with great diiHciilty and 
long delays, and the selection by him of his colleagues is usually an 
even more difficult task.*” Under such a system continuity of policy is 
necessarily difficult and frequently impossible. 

Other conditions and features of the French system differentiate 
it from that of Great Britain. French tem|)erament is not especially 
favorable to the $m(K)th working of the cabinet system. In Great 
Britain there is a disposition an the part of parliament to allow itself 
to be guided and directed by the ministry, the parliament contenting 
itself with the ultimate right of contro!.^’^ In France, on the contrary, 
the respective roles of parliament and ministry are reversed : the 
ministry instead of leading and guiding the parliament is itself con- 

1873-1926 (a period of 53 years) France was governed by about 75 
different ministries, whereas during that period Great Britain had only 12 prime 
ministers. Between November, 1917, and July, 1926, a period of less than nine 
years, France had 15 ministries, their tenures ranging from two days to two 
years and two months. Nine of them lasted less than four montlis and 5 of 
them less than one month. The Czar Alexander III is said in have once remarked 
to M. Manotaux that “during the last 16 years the Frencli minister of foreign 
affairs has been changed 15 times, so that one never knows whether one can 
rely on real continuity of French foreign policy” (V'izciclly, “Republican France,” 
1870-1912, p. *132). 'I'his forms a striking contrast to the history of the foreign 
office of Russia, where only three different men occupied the ministry of foreign 
affairs between ISIl and 1S95, a period of S2 years. In 1925 three different men 
rxxiipicd in siieecssion the ministry of finance in France. 

^*Scc some instances cited in my article “Cabinet Government in France,” 
An:er, Pol. Set. Reriew, vol. VIII (1914), pp. .’f)'!-?. As in other ronntrics where 
the c.'ibiiict system exists, the role of the head of the Mate is limited to the 
selection of the prime minister, who is left free to ehfM>se his colleagues. This 
rule became established in 1S77 when President MacXfahon's request to he 
allowed to cIumisc also the ministers of war and marine w.is successfully resisted 
by M. Dufaiire, whom the president lind .asked to form a ministry. 

Compare Sidney U)w, “The Governance of England,” p. 81, and Bngehot, 
“The English Constitution,” cli. 6. “The principle of Parliament,” said Bagehot, 

“ is obedience to leaders; it chooses its leaders and then follows them; what 
they propose, it supports.” 
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trolled by the chambers even in respect to the details of administration 
and legislation and is frequently overthrown upon minor questions, 
notwithstanding the constitutional prescription that it shall be respon¬ 
sible only for its general policies. Through an excessive development 
of the practice of interpellations, ministers are harassed, compelled to 
give explanations in regard to relatively unimportant incidents, and 
are occasionally forced to resign on account of happenings which in 
England would not lx; regarded as meriting parliamentary discussion. 
This jiractice, which consumes a large part of the time of parliament 
and leads to the upsetting of ministries upon relatively unimportant 
questions, has been the object of much criticism by French writers, 
who charge that the existing French system is not the true parlia¬ 
mentary system but one which might more accurately be called 
dvpiitantismc?^ 

Ill France, ministers arc usually members of one or the other 

-***Scc the aiitlwirs cited in my article, “Cabinet Ciovcrnmcnt in France,” 
Anicr, Pol, Set. Renew, vol. VIIT (1914), pp. 353 If. “Parliamentary govern¬ 
ment in France,” says Professor Moreau (“Le poiivoir iiiinistericl,” Rer. Pol. ei 
Vitrlententithe, vol. VII, p. 103), “is reversed, the head being on the ground 
and the feet in tlic air, the chamlK'rs governing instcuil of administering and 
directing the ininisiers instead of being guided by them.” “The French 
parliament,” says Professor Harlheleniy, “is not content to be a collnborutor 
with the executive power in the deterininalion of general policies ; it wishes to 
govern alone ; anil this is not all, it wishes to administer ; it descends into the 
smallest details in the execution of the laws ;—it ordains, it is the supreme dictator 
of the administration—we have reached the terminus of what rienjainiii Constant 
called ‘ the horrible route of p.irliamentary omnipotence.' ” “ Le pouvoir cxecuiif 
dans les republiques modernes," ji. hSi. See also tlic criticism of M. Faguct in 
his “Problomes politiques,” ch. 1. I’he French system of cabinet government 
is critici/cd by Redslob, an Alsatian scholar, in his “Lc regime parlemeniaire ” 
(1924). He emphasizes, as did liagchot and Dicey, that the true cabinet system 
implies the existence of an equilibrium between the executive and legislative 
organs; that it rests with parliament to determine the general policy of the 
country and that subject to this control the ministry must be allowed to govern 
freely without the medilling of parliament (pp IfT.). The French system is 
not a true system for the reason that it is not based on the theory of equilibrium. 
Only one of the two wheels in the machine operates, namely the parliament. 
The other is “ demobilized.” Consequently the French system is “ truncated ” ; 
it^ is “ deformed ”; it is only a “ reminiscence ” of the parliamentary regime; 
“its .soul is dead” (p. 257). M. Carre de Malberg {qp. cit., vol. II, pp. 95-%) 
adopts a different view. He thinks the preponderance of the legislative power 
is a natural feature of the cabinet system. Consequently the French type is the 
norma] type whereas that of Great Britain represents a singular and abnormal 
type. 
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chamber, subject to the exception that occasionally the ministers of war 
and of marine are army or naval officers and not therefore members 
of parliament. Different from the British practice, ministers have the 
entree to both chambers, where they may be heard and interpellated, 
even when they arc not members of either. As in Belgium and since 
1919 in Great Britain, members who are appointed to ministerial posi¬ 
tions arc not required to submit to a new election. Between 1868 and 
1914 no ministers without portfolio appear to have been appointed, 
but during the World War the earlier practice was revived.-^ Untler- 
secretaries of slate who have charge of a portion of the administrative 
work of the department to which they are attached are frequently 
appointed, there being several such in the Viviani ministry of 1915. In 
1906 the practice was introduced of inviting them to attend the 
meetings of the council of ministers. Strictly speaking, they are not 
responsible to parliament, but in practice they resign with the ministries 
to which they are attached. 

There has been much discussion among the commentators on the 
French constitution as to whether the ministers are responsible to the 
Senate as well as to the Chamber of Deputies. On the one hand, it is 
argued on the basis of British and Belgian practice and upon French 
practice during the monarchy from 1814 to 1848, that the ministry is res- 
fionsible only to the Chamber of Deputies. Moreover, since the Senate 
cannot be dissolved while the Chamber of Deputies may bi*, it would, it is 
pointed out, place the Senate in a position of mastery over the Chamber 
to allow it to overthrow a ministry.^- On the other hand, the amstitution 
declares in plain language that the ministry shall be responsible to the 
chambers, and not merely to one of them ; the Senate has equal powers 
of legislation with the Chamber of Deputies; unlike the u|^per chambers 
in Great Britain and in the old French monarchy the French Senate 
is elected and it may interpellate the ministers and vote orders of 
confidence or censure equally with the Chamber of Deputies.^* In 

At the oiithrcak of the war, M. Viviani tcxik the prcmicrsliip without 
portfolio and appointed an antUmilitarist of the Socialist parly as minister with¬ 
out portfolio. His successor, M. Hriand, appointed five ministers without port¬ 
folio as members of his cabinet. The ministry us thus constituted contained 23 
members, the largest ever known in E'rancc. 

--So argued the late Professor Esmein. “Droit const.’* (5th ed), p. 738. 

23Sec the arguments of M. Duguit, “Droit const.” (1911), vol. II, pp. 431 lf.| 
and other writers cited in my article referred to above, p. 356, note 9. 
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practice ministries have on several occasions resigned in consequence of 
the hostile attitude or votes of the Senate,and it now seems definitely 
established that the senate may compel a ministry to resign.^’ The 
responsibility of the ministry to both chambers and the necessity which 
the president is under of obtaining the consent of the Senate to 
dissolve the Chamber of Deputies undoubtedly increase the difficulties 
of cabinet government in France. In this connection it may be 
remarked that the pmctice of dissolution in France has fallen into 
desuetude. Exercised in LS77 by President MacMahon against a 
chamber which umloubtedly represented the overwhelming majority 
of the electorate (and exercised therefore in violation of the spirit if 
not the letter of the constitution), the French have come to regard it 
with a certain fear and as being inconsistent with the spirit of the 
republican regime. This represents a curious departure from the 
system of cabinet government in Great Britain, where dissolutions of 
the House of (>>mmons and appeals to the electorate arc not 
uncommon and where such a procedure is regarded as one of the most 
fundamental and essential features of responsible government.*® 

Cabinet Government in Italy-— -In Italy the conditions under 
which cabinet government is conducted are similar in many respects 
to those prevailing in France. As in France, the chambers are usually 
divided into a number of political groups or factions, each of which 
must be given representation in the cabinet, and each must be placated 
whenever it shows signs of disaffection. Cabinets formed after long 
and laborious negotiations, says Dupriez, sometimes go to pieces over 
the first question which provokes dekite."^ The role of the chamber 
in determining the selection of the ministers is less than it is in either 
England or France. The king enjoys a much larger freedom and 
discretion in choosing his ministers, and the constitution says he may 

-‘For example, the Hourgeois ministry in lS9r), the Uriaiid ministry in 19H, 
and the Ucrriul ministry in 1925. 

But M. l^smein says those instances show merely that the Senate has the 
power to compel the rcsijtnation of a ministry hut not that it has a right to do so. 
It may Ixr remarked in this connection that the Chamher of Deputies has 
overthrown ministries which at the time had the undoubted conlidcnce of the 

Senate. . 

-® Dicey in his article cited (Nineteenth Century, January, P* 

emphasized that the power of dissolution is the “leading characteristic" of the 
cabinet system in its normal form. -^“Lcs ministres," etc., vol. I, p. 287. 
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dismiss them. It also declares that they arc responsible, but unlike the 
French constitution it docs not say that they are responsible to the 
chambers or to one of them, and they have, we are lold, “ obsequiously 
surrendered their powers of control, so that the responsibility is now 
due mainly to the king.”"** The ministers are generally taken from 
the Chamber of Deputies, the premier practically always,"** but they 
have the entree to both houses and must be heard when they request 
it. The ministers of war and marine are usually army and navy 
officers respectively, and if not already senators, they are made such by 
royal appointment at the time they are clioseii to the cabinet. Ministers 
without portfolio arc sometimes appointed, and since ISSS each minister 
has had under his control an undersecretary, who may represent the 
minister in the chamlier and defend the acts of the government.’*'* 

In consequence of the establishment of the dictatorship of 
Mussolini, the responsibility of the ministers to parliament virtually 
ceased to exist. For a time after the World War a succession of weak, 
timid, and short-lived cabinets followed which were powerless to deal 
with the extraordinary situation then existing in Italy, in consequence 
of which the cabinet system virtually broke down. By a law passed 
in 192i, it was provided that the political party which polled the largest 
vote for the Cchamber of Deputies should have two thirds of the. 
membership. Tliis enables the h'ascisti party to control the chamber 
even though it docs not elect an actual majority of the membership. 
Still later a law w.as passed making the ministers res|ic^nsihlc to the 
king rather than to the chamber, thus establishing fully Mussolini's 
independence of parliament. The chamber has in fact been reduced 
to the role of a mere consultative body. 

Cabinet Government in Germany. — In (lerniany, tlie cabinet 
system was unknown before the close of the World War, although 
it found a place in the constitution proposed by the Frankf</rt 


This is the view of Dupricz (vol. I, p. 287)—a view which seems a little 
extreme. The king, it is quite true, exercises a more imporiant role in the .selection 
of ministers than in England, hut there are limitations on his choice, and strong 
party leaders, like Giolitti and Soninu, have been practically forced upon him. 
In actual practice, moreover, the responsibility of the ministers is primarily to 
the legislature rather than to the king. 

Only once since 1848 has the premier been a senator. 

Dupricz, vol. I, p. 282. 
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parliament of 1848 and was constantly demanded by the Social 
Democratic party after the founding of the Empire in 1871. The 
imperial chancellor, the chief minister, and the other ministers who 
were associated with him not as his colleagues but as his subordinates 
and who were administrative functionaries taken from the ranks of 
the bureaucracy rather than from parliament, were responsible only 
to the emperor and could not be forced to resign by a hostile vote of 
the Reichstag. On several notable occasions the Reichstag by a large 
majority condemned the policy of the government and the Social 
Democrats demanded the resignation of the chancellor, but he usually 
replied that such a vote merely represented a difference of opinion 
between him and the Reichstag and could not be interpreted as a 
binding command to resign, that his responsibility was to the emperor 
alone and that he had no intention of resigning so long as he had the 
confidence of his Majesty.'*' In consequence, the Reichstag was not 
able to exercise any effective control over the government aside from 
its control over appropriations, and under the prevailing German 
doctrine of the budget this control was considerably limited;*** It must 
be said, however, that apart from the Social Democrats the number of 
Germans who demanded a system of parliamentary responsibility was 
not large. Many German political writers and statesmen condemned 
the parliamentary system on the ground that it was a form of govern¬ 
ment by “fleeting majorities,” that it was not in accordance with 
German notions at strong personal government, and because they did 

For example, in 1913 the Reichstag, by a vote of 213 to 97, condemned the 
government’s policy of expropriation in Poland and also its policy in respect to 
the “Sabern Affair” by a vote of 293 to 54, on both of which occasions the 
Social Democrats demanded the resignation of the chancellor, but without result. 
It is true that in 1909 the chancellor Von Biilow resigned, partly in consequence 
of the hostile attitude of the Reichstag, but it was not until he had secured the 
legislation which he demanded and it was not because he was compelled to resign. 
He might have continued to defy the Reichstag as other chancellors did before 
and after him. 

■'*“ According to this doctrine parliament could not refuse to appropriate the 
sums necessary for the maintenance of services already provided for by law, al¬ 
though it might repeal the law and thus put an end to the service. Kut so long 
as the law rmained in force parliament was bound to provide the funds necessary 
for the continuation of the service which it had established and if it refused to 
do so the government itself might make the appropriations. Sec Shepard, ”The 
German Doctrine of the Budget,” Amer, Pol, Set, Review, vol. IV, pp. 52 ff. 
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not desire to be put in the position of seeming to imitate the English 
and French.®® 

With the accession of the Social Democrats to power at the close 
of the World War, however, the establishment of parliamentary 
responsible government was assured.®^ Accordingly the new constitu^ 
tion (1919) provided not only that this system should be established 
for the Reich, but that each of the individual member states (JJindcr) 
should likewise be governed by a cabinet which must have the 
confidence of the representatives of the people (Art. 17). In short, 
having proscribed the system of personal government in the Reich, 
logic and consistency required that it should be eiiually proscrilxjd in 
the states composing the Reich, The constitution expressly requires 
that the chancellor and the other ministers must possess the confidence 
of the Reichstag and must resign whenever that confidence is 
withdrawn by formal resolution, ft requires all official acts of the 
president of the republic (who is declared to be politically irresponsible 
to parliament) to be countersigned either by the chancellor or some 
other minister who thereby assumes the responsibility to the Reichstag 
for his acts. The president is given the power to dissolve the Reichstag, 
hut he is obliged to obtain the countersignature of a minister in order 

*•**Compare Schmollcr in “Mmlcrn Germany” (irans. by Wbilclock, 1916), 
p. 213, and Trcitschke, “Politics” (Eng. trails.), vol. IF, p. 177. Treilschke 
condemned it because it involved the “very negation of monarchy itself” and 
because it was “a constitutional imptissibility.” Adverting to the “English 
pattern,” he asked : “ where and by whom is it laid down that Germany with 
her glorious history is bound to follow in the fooMcps of an island slate ? ” 

As to the reasons why the system never gained a fast hold in Germany before 
the World War see an article by Professor Walter [. .Shepard, entitled, “Tendencies 
toward Ministerial Res{ionsibility in Germany,” Anicr, Pol. Set. Review, vol. V, 
pp. S7fT. 

■'■*Tn fact, a few weeks before the Armistice (Sept. 30, 1918), the emperor, 
yielding to the ScKialist demand, .addressed a letter to the departing chancellor in 
which he stated that it was his desire that “the German people should colla¬ 
borate more effectively than in the past in the determination of the destiny <if our 
Fatherland,” and that “men invested with the confidence of the pe(>|dc should 
participate in a large measure in the rights and duties of the governnient.” In 
consequence of his surrender, laws were parsed on October 29, 1918, making the 
chancellor respemsihic to tlie Reichstag and the Rundesrath and providing that 
ministers might he selected from the Reichstag. Brunet, “The German Constitu¬ 
tion” (Eng. trans. by Gollomb. 1922), pp. 8fT. Since the close of the war the 
cabinet system has been the subject of numerous studies by German scholars. A 
bibliography of the literature may be found in Redslob, “ Le regime parlcmentairc ** 
(1924), pp. 278-279. 
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to do so, a requirement which may on occasion prove to be impossible. 
The German system is peculiar in that it distinguishes sharply between 
the role of the chancellor and that of the other ministers. The president 
appoints the chancellor and upon the proposal of the latter, he appoints 
and dismisses the other ministers. The chancellor is empowered to 
determine the general policy of the government, he countersigns the 
official acts of the president relating to matters of general policy, and 
he assumes rcsponsihiliiy for such policies. The other ministers are 
declared to be responsible to the Reichstag for the policies of their 
particular departments and they countersign the acts of the president 
which relate to the policies of their respective departments. Thus a 
distinction is attempted to be made between what the French call 
“governing" and “administering”; the chancellor is responsible fcj 
policies which fall within the former class: the other ministers for 
policies of the latter character. The result is that the principle of 
collective responsibility does not exist even in respect to questions of 
general policy.**”’ This feature gives the German cabinet system a 
unique character and its practical working will be watched with much 
interest by students of political science. On account of the multijile- 
party system which exists in Germany, the task of constituting cabinets 
has not always been easy. In practice they are necessarily of the 
coalition type, the principal republican parties usually being represented 
by a number of members roughly in proportion to their strength in 
the Reichstag.'**’’ I’he establishment of the Hitler regime in 1933 
virtually displaced the system introduced by the constitution of 1919. 

The Cabinet System in Other European States. —'HMc consti¬ 
tution of the new republic of Austria (1920) establishes a somewhat 
similar system of cabinet government. All official acts of the president 
of the republic are required to be countersigned by the chancellor or 

S'jc ns t(i this Reclslob, op, at,, p. 280, who, referring to the unique position 
of the chancellor in his relations with the other ministers, characterizes the 
German system as " mi-deparlemcnial, mi-hierarchique.” Adverting to the provi¬ 
sion for the popular recall of the president, Redslob declares that it is incompatible 
with the traditional type of cabinet government, which supposes an irresponsible 
chief of state. 

Thus the first cabinet under the new constitution (14 members) was com- 
poseil of 7 Social Democrats, 4 Democrats, and 3 representatives of the Center 
part>\ an agreement being reached among the three parties as to the number 
whii:h each should have. 
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some other minister. The president is declared to be irresponsible 
to the legislature except for violation of the law, bur the ministry as 
a whole or its individual members are declared to be responsible to 
the lower chamber and they are automatically removed from office by 
the adoption of a resolution of the chamber withdrawing its 
confidence.®^ 

A feature which distinguishes the cabinet system of Austria from 
that of all other countries is found in the constitutional provision that 
the ministry shall be elected by the lower chamber instead of being 
appointed by the head of the state,®® and that the ministers, although 
required to he eligible to seats in the lower chamber, are not required 
to be members. In Austria as in other parliamentary-governed 
countries the existence of the multiple-party system makes it necessary 
that cabinets shall be constituted on the coalition principle. 

The cabinet system of Poland is modeled to some extent on that of 
France. Thus the lower chamber can be dissolved only with the consent 
of the senate, but with this difference, that the consent of three fifths of 
the senators is necessary instead of a majority of the senate as in 
France. In Yugoslavia the ministers are responsible to both the king 
and the parliament. The latter may In.' dissolved by the king only if 
the decree of dissolution is signed by all the ministers. In Czechoslovakia 
the president can dissolve parliament (both houses) only during the 
last six months of his term. The cabinet, however, is responsible only 
to the chamber of deputies. In Rumania the king has a larger control 
over the ministers than the head of the state usually has in 
parliamentary-governed countries. Recently he compelled the cabinet 
to resign and took a new ministry from the minority party. 

IV. Presujen'tial Government 

^ Features of Presidential Governments —What has been called 
“presidential .guytrnjiLept, contradistinguished from cabinet or 
parliamentary governmeifl is that systeni in which the executive 
(including both the heaflcjf the slate and his ministers) is constitu¬ 
tionally independent of the legislature in respect to the duration of 

Arts. 67-68. 

*** Art. 70. In a number of the individual German states, such as Prussia and 
Bavaria, which have no titular executives, the prime minister is elected by tlic 
lower house of the legislature, and in Baden, tlie entire cabinet is so elected. 

GAR. P.S. —21 
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his or their tenure and ^responsible to it for his or their political 
jpolicJjM. In such a system the chief of state" i? not merely the titular 
executive Biit Tic is the real cxecuti^ and actually"exe'rcTses the powers 
which the’ cbrfsiiiuiidn and laws confer upon him] He may and 
generally does act through the agency of ministers or “secretaries” 
(as they arc called in the United States), but they do not thereby 
assume the responsibility to the legislature for his acts. In legal 
theory, their acts are. his acts; they are chosen by him usually from 
the members of his own party,®® but they are not taken from the 
legislature and in fact they may belong to a political party which does 
not have a majority in either chamber of the legislature. Indeed they 
cannot in the United States be members of the Congress, since the 
exercise of legislative mandate and the holding of ministerial office at 
the same time are constitutionally incompatible functions. They do 
not, therefore, unlike cabinets in countries where the parliamentary 
system prevails, prepare, introduce, and advocate, in the legislative 
chambers, the measures which they desire to have enacted into law, 
except in so far as they may do so through the agency of particular 
members of the legislature who may be in sympathy with such 
measures. They might be allowed the entrve to the legislature with 
the right to be heard and to be interpellated, but in practice they are 
usually not—^never, in the United States. They are solely the ministers 
and servants of the chief executive who appoints them, and not of the 
legislature; they are politically responsible only to him and he may 
dismiss them for any reason which may seem to him to be sufficient 
without regard to whether they have the confidence of the legislature 
or not. He and they are generally responsible to the legislature or 
one chamber of it for certain grave crimes and may he impeached 
and removed from office, but they are not responsible to the legislature 
for their political policies or acts. Votes of censure, condemnation, or 
want of confidence hy the legislature have therefore no IcgJtl effect and 
they never think of resigning in consequence of such votes or of the 

no 21 const!tiitionul requirement and in the United States there have 

been departures from the general practice. Thus both presidents Roosevelt and 
T.ift hnd in their cabinets one or two members who belonged to the opposition 
party. During the late war President Wilson was urged to follow the example of 
■Great Britain, France, and other European countries and take into his cabinet some 
members from the opposition party, but he declined to adopt the suggestion. 
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refusal of the legislature to enact the measures or vote the appropria- 
itions which they advocate. 

The ministers are, as stated above, politically responsible only to 
the chief executive who appoints them, and he (in case he is popularly 
•elected) is responsible only to the electorate. 

Since, under the presidential system, the chief executive and his 
-cabinet may, and in the United States not infrequently do, belong to 
a political party which is in the minority in one or both chambers of 
the legislature, their responsibility to the legislature under such 
•circumstances would manifestly lead to the breakdown of the 
presidential system. 

'The Presidential System in the United States^ —The presi¬ 
dential system finds its most conspicuous example in the United 
States, both in the national government and in those of the 
individual states, and in most of the Latin-American states which 
have followed the North American mcnlel. In a modified form it 
existed in the former German Empire (1871—1919), where, as stated 
above, the ministers were not taken from parliament but were the 
servants of the Emperor, where neither he nor they were responsible 
•to parliament for their political acts or policies, and where the tenure 
of the latter was dependent entirely upon the pleasure of the emperor 
and not at all upon the will of parliament. 

In the United States, the term of the President is fixed by the 
constitution at four years, he is elected by the people, aiul his powers 
are prescribed by the constitution; consequently he is independent of 
Congress in respect to his election, his powers, and the duration of his 
tenure. He may recommend for the consideration of Congress the 
enactment of particular laws which he favors or the appropriation of 
money for specified purposes ; he may veto bills passed by (>)ngress, 
to which he objects, but neither he nor the members of his cabinet may 
themselves introduce bills or appear in Congress to advocate their adop¬ 
tion, nor may he dissolve cither house of Congress and order a new 
election. He is absolutely free in choosing the memlx^rs of his cabinet 
and is not obliged to select men who have the confidence of the majority 
party which controls either one or both houses of Congress. Nor is he 
limited, as is the chief executive in parliamentary-governed countries, 
to choosing a principal minister who selects his colleagues. He chooses 
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them all; they are his subordinates, not his colleagues; consequently, 
his relation to them is very different from the relation of the prime 
minister in England, for example, to his associates. They are solely 
responsible to the President for their political acts and not to Congress, 
and they may be dismissed by the President for any reason which may 
seem to be sufficient or for no reason at all:^*^ The system of the United 
States therefore on its executive side is in large measure constitutionally 
autocratic and uncontrollable by Congress/‘ 

The Presidential System in Latin America^—In most of the 
Latin-American cfiuntries the presidential system, following the pattern- 
of the United States, has been introduced. 

In Argentina the constitution, however, requires that the acts of the 
president shall be countersigned by the ministers, who shall be indivi¬ 
dually responsible for the acts which they sign and jointly responsible 
for all acts agreed upon by each minister and his colleagues (Arts. 
87-SS). It also provides that the ministers may attend the sessions of 
congress and take part in the debates but shall have no vote (Art. ‘>2). 
It will be noted that while the constitution proclaims the responsibility 
of the ministers, it <loes not indicate to whom they shall be responsible,, 
whether to the congress or the president. l*he ministers are frequently 
interpellated in congress and in the session of January 29, 1894, an 
opposition member asserted that it belonged to congress at all times to 
require the ministers to attend and give explanations regarding their 
policies. Presidents and cabinets have sometimes resigned because c;f 
disagreements with the chamber of deputies, but opinion and general 
practice are in favor of the principle of the independence of the execu¬ 
tive of parliamentary majorities, as in the United States.^'-* 

'•^•Thc dismissal by President Wilson of Secretary of state Lansing affords a 
notable example. 

The system in the states of the Federal Union is somewhat different, since 
the principal stale uiliccrs who collectively l>car sonn* resemldance to the President’s 
cabinet are usually elected by the people and are not ihcrcFore subject to the 
control and direction of the governor. In short, the executive power is largely 
collegial in organization ; the principal state officers are the colleagues rather than 
the sulmrdinates of the governor, and they are as independent in respect to 
their tenure and powers as he is, though like him they are not responsible to the 
legislature in the sen.se that they can be turned out of office by it. 

■*-See the quotations from dispatches to the Paris Temps, in Esmein, “Droir 
constiuitionncl," p. 42.L See also James, ’’The Constitutional System of Brazil,” 
p. 102, who, referring to the Argentine provision.s, remarks that they were nor 
intended to imply political responsibility to the congress. 
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The constitution of Brazil (July 24, 1891) is more exact and 
emphatic in respect to the relation between the president, his ministers, 
and the congress. It declares that the ministers may not appear in 
either chamber, that they may communicate with it only in writing or 
by conference with its committees, and that they shall not be resjwn- 
sible (except for crimes defined by law) either to the congress or the 
courts for the advice which they give the president.'** It further fixes 
the term of the president at fi>ur years and declares that he can be 
removed only by the process of impeachment.'^ Only in one respect 
dex's the Brazilian system differ from that of the United St.ites : the 
constitution requires that the acts of the jiresident shall Ix* counter¬ 
signed by the ministers.''*’* But as in the Uttited States this was not 
intended to imply the political res|H>nsibility of the ministers to either 
or both chambers of congress. Their political responsibility is only to 
the president who appoints them."* 

V. The Swiss Svsit.m 

Characteristics of the Swiss System.— system of govern¬ 
ment which falls in a class by itself, which differs fundamentally from 
the presidential and cabinet types, but which combines certain features of 
both, is that of Switzerland. It is a system in which the government 
is carried on by an executive council or board (seven members) chosen 
by the legislature for the same term as its own and usually from its 
•own membership. It bears some resemblance to the cabinet system in 
that this council is, in a sense, a committee of the legislature chosen by 
it to exercise the executive functions of the government, that each 
member is head of an administrative department, that the members 
may occupy seats in both chamlxrs of the legislature, that they may 
make motions, be heard (but may m>t vote) and be interpellated 
regarding their official acts and policies, and that they are largely 
subject to the control of the legislature (or rather the lower chamber) 
and will ordinarily yield to its demands when the legislature insists 
upon it. The council resembles a cabinet also in that it formulates and 
prepares drafts of all important legislative measures, including the 

^3Arts. 49-52. 

^^Arts. 43-53. 

*'*Art. 132. 

•***James, “The Constitutional System of Brazil” (1923), p. 101. 
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budget, introduces them into the legislature, and advocates their enact¬ 
ment into law. Like the cabinet in England, in practice it plays the 
role o£ leader and guide, much more so than French ministries do.*^ 
It differs from the cabinet in parliamentary-governed countries, how¬ 
ever, in that it does not necessarily represent the majority political party 
or a bloc of parties in either chamber, that consequently it is not neces¬ 
sarily a homogeneous body, politically speaking, that the members of 
the council are not at the time of their election committed to any poli¬ 
tical program, that interpellations are not fcdlowed by votes of appro¬ 
bation or censure, and, most important of all, that the members of the 
council are not respcmsible to the legislature in the sense that they are 
bound to resign when they lose its confidence or when the measures 
or jiolicies which they advocate are altered or rejected. Moreover, they 
do not possess the power which ministries in most parliamentary- 
governed countries have, namely, the power to dissedve the legislature,. 
or one chamber of it, and appeal to the electorate when they believe* 
that they rather than the legislature represent the popular will.'*** 

VI. The Soviet System of Russia 

Principal Features.— -A recently established form of govern¬ 
ment which is distinctly stti generis, not only from the point of view of 
the system of representation upon which it is based but also in respect 
to the relation between the executive and legislative powers, is that of 
the Russian Socialist Soviet Republic. Both the supreme legislative 
power and the constituent power are vested in the All-Russian Congress^ 
representing the various soviets. When it is not in session, its powers 
are exercised by a central executive committee of more than 300 mem¬ 
bers chosen by the congress. Owing to the large and unwieldy size 
of the congress, the committee virtually exercises the legislative power 

An example of the confidence of the legislature in the executive council was- 
afforded at the oiiti)rcak of the World War when the legislauirc by a resolution 
conferred “ unlimited full power ” upon the council to take all measures to main¬ 
tain the security, integrity, and neutrality of Switzerland and to protect the public 
credit and economic interests of the country. 

Gocxl brief accounts of the Swiss system may be found in Bryce, “ Modern 
Democracies’*^(1921), vol. I, pp. 351 ff.; Munro, “The Governments of Europe’*" 
(1925), pp. 70511.; and Brooks, “Politics and Government of Switzerland”’ 
(1918), ch. 5. 
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of the congress and in practice it remains in session the year round 
even when the congress is sitting. It has thus become a sort of sulv 
ordinate parliament which exercises its authority always subject to the 
supervision and ultimate control of the congress. The executive power, 
properly speaking, is entrusted to a council of people's commissars, each 
of whom is the head of an administrative department or commissariat. 
They are chosen by the executive committee and are responsible indivi¬ 
dually and collectively to it for their acts and jwdicies. The council is 
therefore analogous to a ministry in parliamentary-governed countries. 
On the whole, the Russian system is more closely akin to the cabinet 
or parliamentary system than to the presidential system, although it 
differs from them both in so many particulars that, like the Swiss 
system, it properly belongs in a class by itself. Aside from the fact that 
it is not, and does not pretend to be, a democracy and that it rests 
mainly upon a system of vocational rather than geographical represent¬ 
ation, its most distinctive feature lies in the non-existence of the prin¬ 
ciple of the separation of powers. 

VIL Unitary and Federal (jovernments 

Unitary Governments —Considered from the point of view 
the concentration and distribution of power and the relation between 
the central and local authorities, governments may be classified as 
unitary (or centralized) and federal. Where the whole power of 
government is conferred by the constitution upon a single central organ 
or organs, from which the local governments derive whatever authority 
or autonomy they may possess, and indeed their very existence, we 
have a system of unitary government. It is characteristic of this form 
of government that there is no constitutional division or distribution 
of power between the central government of the state and the subordi¬ 
nate local governments. There is, in short, but one common source 
of authority and but one will exerted. For convenience of adminis¬ 
tration all unitary states arc in fact subdivided into circumscriptions or 
districts (provinces, departments, counties, communes, etc.), each of 
which has a certain sphere of autonomy and restricted jiowers of local 
government, but generally those local areas are created and altered at 
will not by the constitution but by the central government, and what¬ 
ever autonomy or power of local government they may possess is dele- 



318 


FORMS AND TYPES OF GOVERNMENT 


gated to them by the central government and may be enlarged or con¬ 
tracted at its will. They are, in short, merely parts of the central 
organization created by the latter to act as its agents for the purpose oE 
local administration ; they arc subject to its control and whatever auto¬ 
nomy or governmental competence may have Ix^en conceded to them 
exists by sufferance rather than by constitutional guarantee. 

The governm(*nts of <jreat Britain and most of the countries of 
continental Hurope and of Asia Ix^long U) this class. In Great Britain 
the counties and cities in fact po.ssess a considerable spihere of local 
autonomy and of self-government, but it is derived from ordinary acts 
of parliament ; it may be enlarged or restricted at the will of parlia¬ 
ment, and many of the activities of the local government are subject to 
the control of the central authorities.**® 

On the (Continent, the government of France is the outstanding 
example of a unitary government. The country is divided into terri¬ 
torial circumscriptions called “departments” and these are subdivided 
into cantons, arrondissements, and communes, each having its own 
organs for certain purposes of local government, but the autonomy 
which they possess is very restricted ; it is derived not from the consti¬ 
tution hut from acts of parliament; the local organizations are in large 
measure mere agents of the central government, and the exercise of 
the powers of government left to them is subject to wide control by the 
•central government even when those powers relate to matters of local 
administration.®® 

In the other countries of continental Europe (except those in which 
the federal system has been establishe<l : Germany, Austria, and Swit¬ 
zerland) the situation in this respect cliffiTs only in degree from that 
of France. 

Federal Government Explained* —Federal governmcnl, as con¬ 
tradistinguished from unitary government, is a system in which the 
totality of governmental power is divided and distributed by the 
national constitution cjr the organic act of parliament creating it, be¬ 
tween a central government and the governments of the individual states 

As to this control, see A.shley, “Local and Central Government” (1906), 
•ch. 1, and Lowell, “The Government of England” (1908), vol. II, pt. III. 

''^^As to the pasidon of the local governments in France and the control 
which the central government exercises over them, see my article “Administrative 
Reform in France,” Atner, Pol. Sci. Review, vol. XIII (1919), pp. 17 ff., and the 
■sources there cited. Also, Gooch, “Regionalism in France” (1931), ch. 2. 
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or other territorial subdivisions of which the federation is composed. 
These latter governments are not the creations of the central govern¬ 
ment of the union ; in most federal systems the reverse is the case, 
that is, the central government has been created by the constituent 
members through the act of federation; they arc something more than 
parts or agents of the central organization ; their sphere of autonomy 
is determined not by the central government but by the general con¬ 
stitution of the federation or, ns in the British dominions, by an act 
of the imperial parliament which serves the purpose of a constitution. 
Omsequently, they do not exist by the sufferance of the central govern¬ 
ment nor may their competence he restricted by it. 

Federal government may, therefore, be <lifined as a system of 
central and local government combined under a common sovereignty, 
both the central and local organizations being supreme within definite 
spheres, marked out for them by the general constitution or by the 
act of parliament which creates the system. It is dual government as 
contradistinguished from unitary government, and implies local .self- 
government as oppo.sed to centralized government. It reprc.sents a sort 
of compromise between unitary government and confederate govern¬ 
ment. The territorial areas of these local organizations are not there¬ 
fore mere admini.strative districts, but autonomous and, in a certain 
sen.se, self-creaied political communities, having their own constitutions 
and political systems. I'he central and local governments are not, how¬ 
ever, totally separate and disconnected from each other in organization. 
Federal government is not, as is often loo.sely .said, the central govern¬ 
ment alone, but it is a system composed of the* central and local govern¬ 
ments combined. The local governments are as much a part of the 
federal .system as the central government is, although they arc not the 
creations of ()r subject to the control of the central government. 

Distribution of Powers in the Federal System.^ —The principle 
upon which the powers of government are distributed between the 
central and local governments in a federal .system is that those affairs 
which are of common intere.st to the federation as a whole and which 
require uniformity of regulation should be placed under the control 
of the central government, while all matters not of common concern 
should be left to the care of the local governments.’*' In short, there 

Compare Diccy, “Law of the Constitution,’* p. 131 ; and Freeman, “History 
of Federal Government,” pp. 3-4. 
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should be one government for national aifairs and a number of local 
governments for local affairs. In respect to the former, therefore, 
federal government resembles unitary government, while in respect to 
the latter it is more like confederate government. Opinions differ, 
however, as to what affairs require uniformity of regulation and what 
should be left to local regulation, and hence the line of demarcation 
between general and lfx:al matters is in practice drawn differently in 
different federal systems. In most states having the federal form of 
government, however, such affairs as foreign relations and inter¬ 
national intercourse, war and peace, interstate and foreign commerce, 
coinage of money, patents and copyrights, have been placed under the 
control of the central government. In international relations the com¬ 
ponent members of the federal union are largely non-entities, but 
they have shown themselves able in certain instances to interpose 
obstacles in the way of the successful prosecution of a common foreign 
policy by the central government.**’*'* In the more recently established 
federal systems of Europe the notion of what requires uniformity of 
regulation and what will permit of diversity of control is somewhat 
different from that which has prevailed in the United States, and 
consequently the principle of distribution has been ditferent. In these 
states many affairs are treated as Ix'ing of general interest and hence 
requiring uniformity of regulation, which in the United States are left 
to local regulation. Thus, in Ciermany the whole body of civil, 
criminal, and commercial law and the law of procedure, as well as the 
law cjf marriage and divorce, is national, not local; that is, instead of 
widely varying legal systems in these domains, there is a single uniform 
code for all the component, parts of the federation.***** The evils that 

''-In Geriiuiiiy and Switzerland the component mcinhcrs of the federation 
(iMmlcr and cantons) have a limited power to make treaties with their adjacent 
foreign neighbors. 

'••‘‘In the new Ccrm.in federation (constitution of August II, 1919) other 
matters such as citizenship, internal migration, emigration, immigration, etc., are 
declared to be within the exclusive jurisdiction of the Reich and the states 
(IJintlrr) may not therefore legislate upon these matters. Over various other 
matters which in the United States fall within the jurisdiction of the individual 
states, such as the civil and criminal law, poor relief, vagrancy, the press, associ.!- 
tions, pu'.dic meetings, public health, labor, banking, insurance, the regulation of 
theaters and cinematographs, etc., the Reich is given the right of legislation subject 
to the provision that in case this right is not exercised by the central legislature, 
they may be regulated by state legislation (Art. 7 of the constitution). Regarding 
other matters sdll, which in the United States are left to state legislation, such 
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have arisen in the United States in consequence of the extraordinary 
variety of legislation, especially in respect to certain matters that are 
really national in scope rather than local, have recently aroused dis¬ 
cussion in many quarters in favor of increasing the powers of the 
national government along various lines. 

Method of Distribution^Two methods have been followed in 
distributing the powers of government between the central and local 
organizations, where the federal system prevails. In most such states 
the powers intrusted to the central government are specifically eniimer- 
aied by the constitution or organic act of the federation. To the local 
governments arc reserved all the remaining powers except such as 
may be specifically prohibited to them. The central government is 
thus an authority of delegated powers, while the local governments 
are authorities of residuary powers. In other words, the competence 
of the omtral government is positively determined by the constitution, 
while that of the local governments is negatively determined. The 
presumption of law in case of doubt, therefore, is against the existence- 
of any power claimed by the central government and in favor of any 
power claimed by the local governments. In the federal system of 

as the protection of the public order and safety, education, religion, ownership 
and use of land, disposal of the dead, etc., the Reich inuy, if uniformity scciiM 
desira'.'lc, legislate upon these or lay down fundamental principles which shall he 
observed hy the states {IJaider) in legislating upon tliein (Arts. 9-11). More¬ 
over, the whole German federal system as described above was virtually abolished 
in bJ33 under the Hitler dictatorship, and was replaced hy u unitary system. In 
the new federal republic of Austria the federal legislature is given (xiwcr t<i 
legislate in respect to practically the same matters, including also the power to 
lay down general principles to be observed by the sLitc legislatures in legislating 
upon certain subjects. Likewise in Switzerland the legislature of the Confedera¬ 
tion reserves the power of legislation in respect to such matters as the civil and 
criminal law, commercial obligations, child lalv)r, insurance, issue of banknotes, 
marriage, traffic in f(M)d and in commodities which are dangerous to health, 
sanitary police, etc. fn Canada the Dominion parliament has die power to legis¬ 
late upon such matters as trade and commerce, quarantine, banking, bills of 
exchange, promissory notes, marriage and divorce, the criminal law, and other 
matters which in the United States arc left wholly or in part to the states. In 
llra/il, where the distribution of powers between the central and state govern¬ 
ments is in general similar to that of the United States, the federal •congress ii 
given power to legislate in regard to the civil, criminal, and commercial law 
(Art. 3-1, sec. 23). This departure from the constitution of the United States 
was due to the fact that at the time of the establishment of the federal republic 
of Brazil there was already in force uniform nadonal law upon these subjects. 
Compare fames, op, cit., p. 26. 
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Canada, however, a different principle of distribution, prevails. There 
the IfKal governments are authorities of enumerated powers, while the 
central government is one of licjth delegated and reserved powers.®* 
Whatever may he the method or principle of distribution, or the 
nature and extent of ptjwer delegated or reserved to either govern¬ 
ment, neither may enlarge its competence or redistribute the powers of 
government differently from the way in wliich they already have been 
distributed by the constitution or organic act of the union. Only the 
sovereign itself can do that. 

Federal Control and Coercion. —Tn some federal systems, how¬ 
ever, the central government is given a limited control over the or¬ 
ganization and acts of the hxal governments. Thus, in the United 
States it is made the duly of the national government to see that only 
republican governments shall be maintained by the individual states, 
from which it may be inferred that the national government may 
prohibit such local organizati«)ns as do not in its judgment conform 
to this requirement. Similarly the German constitution of 1919 (Art. 
17) re(]uires that every state (luind) shall have a republican form of 
government—one in which the representatives are elected by universal, 
equal, direct, and secret suffrage of both men and women, according 
to the principles of proportional representation, and also that it shall 
have the cabinet system. The same provision is found in the Austrian 
constitution of 1920 (Art. ^/5). In Canada, the Dominion government 
has the power to disallow the acts of the provincial legislatures; like¬ 
wise in the federal republic of Venezuela the national government 
may veto the acts of the local legislatures. In Germany the central 
government may by the process of federal execution compel, by armed 
force if necessary, a delinquent or recalcitrant member of the Reich 
to perform the duties imposed upem it by the constitution (Art. 48).®® 

•*‘Hritish North America Act secs. ; Miinro, “Government of Canad.'i,” 
es|H'cially chs. 22 anil 2.^. Article 91 of the act enumerates twenty-nine classes 
of siihjects upon which the Dominion parliament may legislate, but it may alsd 
legislate on other subjects which are not conferred exclusively upon the provincial 
legislatures. Article 92 enumerates fifteen sul^jects upon which the latter have the 
exclusive right of legislation and it .adds: “ generally, all matters of a merely 
local or private nature in the province.” 

Compare also Article 27 of the Swiss constitution, which charges the Con¬ 
federation with “taking the necessary measures'* against such cantons as do not 
fulfill certain duties relative to the maintenance of primary public schools and 
the admission thereto of the children of all religious confusions. 
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The right of federal coercion against ihe states for the non-perform¬ 
ance of their constitutional obligations distinguishes the German federal 
system from that of the United Slates. In the latter country it is 
generally admitted that the national government has no such power 
and in practice it has never been attempted. This does not mean, 
however, that the national government cannot employ force to protect 
the public properly of the United States, to execute the provisions of 
the federal constitution, laws, and treaties, and to enforce the processes 
and decrees of the federal courts. The Supreme Court has said that 
the United States has the constitutional power to “brush away every 
obstacle ” to the enforcement of its authority on every foot of the 
national territory. 

In case the authorities of a particular state interfere with or 
attemi^t to prevent such action, the force employed will necessarily be 
directed against them, but this is not the same thing as federal coercion 
or federal execution in the sense in which it is authorized by the 
German constitution. It was in [nirsuanci* of this right that President 
Lincoln justified his course in sending the armed forces into the 
southern states in 1861. 

Local Execution of Federal Laws. —In one other respect the 
federal system of the United States, Brazil, and most other countries 
which have it, differs from that of Cjermany, Austria, and Switzerland. 
In the first-mentioned group of countries the national government 
posses.ses its own officials and governmental machinery for enforcing 
its laws, collecting its revenues, and performing the other services 
with which it is charged, 'rhe constitution of Brazil (Art. 7, sec. 3), 
expressly declares that the laws of the Union and the acts and judg¬ 
ments of its authorities shall be put into execution tliroughout the 
country by federal (officials. Nevertheless, it {provides that the execu¬ 
tion of federal laws may he intrusted to the governments of the .states, 
with their consent. This devolution of authority may also occur in 
the United States, provided the stale authorities so cfinsent, but in 
practice it is rarely done.”** In Germany, Austria, and Switzerland, on 

An exception is found in tlic practice of permitting state and local courts to 
issue certificates of naturalization to aliens in pursuance of federal legislation gov> 
erning the naturalization uf foreigners. The reliance, in part, of the national 
government upon the states for their assistance in the execution of the federal 
liquor prohibition law may also be cited as another exception. 
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the contrary, it is the practice to rely, in large measure, upon the gov¬ 
ernments of the states {Lander) or cantons to carry into execution the 
laws enacted by the national legislature. In Germany the constitution 
.(Art. 14) declares that the laws of the Reich shall be executed by the 
state authorities, unless otherwise provided by law. Except for such 
matters as are committed exclusively to the jurisdiction of the Reich 
(foreign affairs, national defense, coinage, customs, postal administra- 
tion, and a few other matters), the Reich does not depend upon its own 
r)(ficials and agents but relics upon those of the states. The 
constitution of Austria (Arts. 10-11) likewise provides that while 

federal legislation in respect to certain specified matters shall be 
executed by the federal authorities, the execution of federal laws 
relating to various other matters shall be intrusted to the state 

authorities. In Switzerland likewise a considerable part of the 

legislation enacted by the federal parliament is left to the cantonal 
governments to be executed, and certain federal taxes {e.g., the military 
exemption tax) arc collected by the cantonal authorities.®^ 

Each system has its advantages and disadvantages. Reliance upon 
the state or local authorities avoids the duplication of administrative 
machinery, but it possesses the disadvantage which results from 

throwing upon the local governments responsibility for the execution 
of national laws and the defense of national policies to which they, 
6up}iorted as they often are by local public sentiment, may be opposed 
or as to the enforcement of which they may be indifferent. In order 
to insure that such legislation will be properly executed by the local 
governments, the federal systems of Germany, Austria, and Switzerland 
provide for federal supervision, inspection, and as stated above, for 
federal coercion of the local governments, when they are charged with 
the execution of federal legislation. Thus, in Germany, the federal 
ministry is empowered to issue instructions to the state authorities as 
to how the federal laws shall be carried out and it may dispatch 
commissioners to the state governments to supervise the execution of 
those laws (Art. 15). The constitution of Austria (Art. 15) likewise 
provides for federal supervision of the execution of national laws. 
Similarly, in Switzerland, the government of the confederation exercises 
supervision over the cantonal administration of various federal laws.®^ 

as to this Brooks, ''Government and Politics of Switzerland,*' p. 59. 

^Brooks, op. ciL, p. 59, and Bryce, "Modem Democracies," vol. I, p. 342. 
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Federal Intervention in Local Affairs*—In most countries 
where the federal system is found the national government has a 
certain right of intervention in local affairs, especially for the preserva¬ 
tion of internal order. In the United States the national government 
may intervene, by the use of armed force, if necessary, to suppress 
domestic violence in any state, provided application has been made 
for such aid by the legislature, if it be in session, or by the governor 
if it is not in session. If the disturbance interferes with the operations 
of the national government, the prf)ccsses of the federal courts, or 
with the movement of interstate commerce the President is not bound 
to wait for an application from the governor or the state legislature 
bur may upon his own initiative send federal troops to the scene of 
the disturbance and prevent such interference, as President Cleveland 
did in the case of the Chicago strike in 

In Brazil the federal government is empowered to intervene in 
the affairs of the states to repel invasion, to maintain the republican 
form of government therein, to reestablish order and tran<iuillity 
(upon request of the state governments), and to insure the execution 
of federal laws and the judgments of the federal courts.®® The 
cruistitution of the United States goes further and makes it the ditty 
of the United States to intervene to protect the stales against invasion, 
and to maintain the republican form of government. The constitution 
of the Swiss confederation (Art. 3) makes it the duty of the federal 
government to guarantee the integrity and “sovereignty” of the cantons, 
in 50 far as they are recognized to be sovereign. Its right to intervene 
in the case of internal disturbances is affirmed by the constitution, and 
It is not necessary to wait for an appeal from the cantonal authorities 
(Arts. 14-16). There have been eleven cases of federal intervention 

The practice in the United States of granung subventions fro:n the national 
treasury to the states, c.g., in aid of education, the construction of highways, and 
the training of the militia, upon condition that the states accepting such grants 
shall fulfill certain requirements laid down bv federal law in respect to the 
character and standards of the service undertaken, has tended to bring under 
federal control an increasing domain of state activity. In Switzerland federal 
subventions to the cantons in aid of education and the construction of public 
works are also frequently made and with the same result. 

•'*®Sce Cleveland, “Problems of Executive Power,” and Woodburn, “The 
American Republic,” pp. 172 ff. Constitution, Art. 6; and James, op. cit, 

p. 16. 
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in the cantons since 1848, five of them being in the canton of 
Ticino-®^' 

In Germany the constitution (Art. 48) provides that if the public 
safety and order are materially disturbed or endangered the president 
of the republic may “take the necessary measures” to restore it, and 
if necessary he may intervene by force of arms. To this end he may 
temporarily suspend, wholly or in part, the liberties of the people as 
guaranteed by various articles of the constitution and prtKlaim the 
existence of martial law. 

VI n. Other FoKxMs of Government 

Confederate Govemmenti^-Confederatc government may be 
defined as a system in which each member state of a confederation 
retains its own sovereignty and has such form of government as it 
chooses, there being a common central organization only, or mainly, 
for their mutual supiwjrt and defense.”^ Whereas federal government 
is a dual system untler a common sovereignty, in a confederacy (the 
term “confederation” is sometimes preferred) there are as many 
sovereignties as there are states fornting the confederation. There is 
no such division of power between the confederation and the 
component member states as exists in a federal union. There may 
be a central government, but if so it is usually created by treaty or 
articles of agreement among the confederated states rather than by a 
constitution and it is merely the agent of the member states for the 
performance of a few services in their name. It usually lacks 
executive and judicial machinery and in the place of a lawmaking 
organ it has a congress or diet composed of delegates whose functions 
more nearly resemble those of diplomatic plenipotentiaries than 
legislators with lawmaking mandates. This congress may pass 
resolutions but ordinarily it has no real power of binding legislation. 
Such resolutions are addressed not to the individuals who make up 
the population but rather to the confederated states themselves, and 
reach the individuals for whom they are intended only mediately and 
indirectly, through the medium of the state organizations. A 

As to the facts, see Brooks, op, cit„ pp. 55 ff. 

Oimpare Burgess, ** Political Science and Constitutional Law,” vol. II, p. 6. 
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confederacy in reality has no citizens or subjects who owe it direct 
and immediate allegiance. Its competence generally includes only 
such matters as relate to foreign relations^ defensive war, and possibly 
a few matters of an interstate character. Usually it possesses no power 
over the sources of its own revenue, but is dependent upon the 
voluntary contributions of the confederated states. Finally, it lacks 
stability and permanence, and its existence is precarious, since it belongs 
to the component members to withdraw from the confederation at 
will or refuse to be bound by its acts and resolutions. It is a transitory 
form of political organization which usually develops into the federal 
system or dissolves into its constituent elements. 

Bureaucratic GovemmenL—Some governments viewed from 
the standpoint of their spirit, their methods, and the professional 
character of their administrative personnel, have been described as 
“bureaucracies.” Strictly speaking, a bureaucratic government is one 
which is carried on largely by ministerial bureaus and in which 
iin^xirtant policies are determined and decisions rendered by the 
4'idministrative chiefs of such bureaus. In a wider sense, it means any 
goveniment the administrative functionaries of which are professionally 
trained for the public service, and who generally enjf>y permanency 
of tenure, promotion within the service being partly by seniority and 
partly by merit. In such a system the government service is a 
profession and offers a career to those who etiter it. Usually there 
are developed among such a body of functionaries an esprit tic corps 
and a spirit of discipline somewhat similar to those found in a regular 
army. Naturally also they tend to develop a s|)irit of caste and to 
become a class separate and apart from the non-official part of the 
population. Cfijvernment as carried on by such a class is apt to be 
characterized by an excessive formalism and tends to overemphasize 
administrative routine rather than fundamental principles—in short, 
it tends, as Burke remarked, to think more of form than of substance. 
The most extreme example of a bureaucracy which the world has seen 
in modern times, perhaps, was that which existed in Prussia from 1720 
to 1808. A bureaucracy of a less absolute character was that which 
existed in France under Napoleon for a time after 1808. In varying 
degrees of development this form of government exists to-day in most 
of the states of Europe, especially in Germany and Austria, and to a 
OAR. P.S. —22 
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less degree in England and France. Commonly thought of only ia 
connection with monarchical states, its forms and methods, and to some 
extent its spirit, are nevertheless found in the governmental systems 
of many republican states as well.^^ 

In France to-day one hears much complaint of what are in reality 
the methods of a bureaucracy. There the government of the country 
is, as stated above, extremely centralized, mainly in Paris, but also in 
the capitals of the departments. Inevitably there is an enormous 
congestion of administrative work in both the ministries and the 
prefectures. Thousands of questions pour in from all points of the 
Republic for decision or solution, involving matters which in the United 
States would be settled by the local authorities who alone arc really 
interested or affected. In the departments the communal budgets 
must be approved by the prefect. In some of the larger ones as many 
as 500 such budgets may be laid before him for his approval. Under 
such circumstances the decision in these and many other matters which 
require his approval, must in fact rest with administrative subordinates 
in the prefecture. The decision by the subordinate at the bottom of 
the hierarchy must be examined and passed upon by a succession ot 
superiors up to the minister or the prefect. Naturally the machinery 
moves at a speed the slowness of which tries the patience of every¬ 
body concerned, and not infrequently years pass before the most trifling 
matters are finally disposed of. Reports, counter-reports, memoirs, 
recommendations, decisions follow one another in bewildering 
profusion until the papers and documents relating to a particular 
matter attain the height of a small mountain.”'^ 

bureaucratic government, sec Brater and Rluntschli, “Deutsches Staats- 
wortcrbuch,” vol. II, pp. 2^3-297 (art. “Bureaukratic”) ; Goodnow, “Compara¬ 
tive Administrative Law,'* vol. II, pp. 8-9; Mill, “Representative Government,’* 
pp. 109-110; Block, “ Dictionnaire dc la politique," vol. I, pp. 271-275 ; and 
Bachem, “Stnatslexikon," vol. I, pp. 1070-1078. See also Bryce, “Modern 
Democracies," vol. I, pp. 274-275. 

^'^The French word “ paperasserie ” has been coined to describe this method 
of administration which requires an extensive multiplication of papers. M. Chardon, 
a member of the Council of State, describes in several of his books (“Lcs 
travaux publics," 1904, and "Le pouvoir administratif," 1911) the slow, tortuous, 
and prolonged courses which the French administrative machinery takes. Among 
others he mentions the processes which are required for the replacement of a 
worn-out bridge on a national highway. It involves a succession of inspectionii 
and reports by both ordinary and chief engineers, approval of the council-general 
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Nevertheless, bureaucratic government in the wider sense referred 
•to is not without its merits. It is government by persons who have 
been especially trained for the work in which they are engaged. 
They possess the skill and capacity which are acquired from 
permanency of tenure and experience. It is consequently likely to be 
more efficient than the service of functionaries without training, who 
are appointed without regard to their ability to perform the work with 
which they are charged, and who soon retire and make room for 
others who are equally untrained. “It accumulates experience,’* says 
Mill, ’’ acquires well-tried and well-considered traditional maxims, and 
makes provision for appropriate practical knowledge in those who 
have the actual conduct of affairs.”**" 

Popular Govemment^Contradistingiiished from bureau¬ 
cratic government is what is sometimes vaguely called popular govern¬ 
ment, that is, government by persons who are drawn at regular intervals 
frrjm the ranks of the people, many of them by popular election, and 
who after a brief tenure return to private life. Generally they are 
without special training; not infrecjuently they serve without 


of marls nncl bridj^cs, several journeys back and forth between the departmental 
ciipitul and Paris, cN’nminntion by the prcfectural authorities, publication of notice 
in the commune where the bridge is situated, hearing by a commission of 
•engineers, examination by a section of the council of state, a decree of the 
president of the republic, and publication in the Journal OffidrK If, he says, 
there arc no extraordinary difficulties in the way these various ‘.i’"e.s of proce¬ 
dure may be traversed within a period of fifteen nr eighteen nioiiTlis hut if the 
bridge liappens to he in the ncighlxirlitxid of a large city there will I c a con¬ 
troversy as to whether the city shall bear a portion of the cost, in which case 
the accomplishment of the task will be further delayed ("* Les travaux publics,** 
pp. \lG-\7)). M. Chnrdoii refers to the simple task of determining the property 
line of a land owner on a roadside as one which will involve nineteen different 
transactions, reports, memoirs, decrees, etc., and at least six weeks of time (op. ciu, 
pp. 13(k132.). A deputy in the course of a discussion of the budget of public 
works some years ago stated that he knew of instances in which as many as fifty 
administrative formalities were required to complete n relatively,simple transaction. 

”•*“Representative Government** (Universal Library Edition), p. 109. But 
Mill considered that the defects outweighed the advantages. “The disease," he 
said, “which afflicts bureaucratic governments and of which they die, is routine. 
They perish by the mutability of their maxims and still more by the universal 
law that whatever becomes a routine loses its vital principle.** It tends, he added, 
to become a “ pedantocracy ** (ibid., p. 11(1). Rohmer characterized bureaucracy 
‘^s the only government for which philosophers could find no defense. Art 
Bureaukratie ** in Brockhaus, “ Konversations-Lexikon.'* 
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pecuniary compensation; and often they are during the term of their 
public service engaged in other occupations. Under such a system 
most (>{ the offices are open to ail without preliminary preparation or 
examination, few or no professional qualihcaiions are required, and 
the official class never develops a caste system or loses touch with the 
jx-ople. It is more or less influenced by public opinion, and in the 
discharge of its duties is more often subject to legislative than adminis¬ 
trative control. 

Individualistic and Paternalistic Government.—Finally, from 
the point of view r>f their functions and sphere of activity, govern¬ 
ments may be denominated as individuaUstic and paternal. A 
governmi-nt of the former type is one whose activities are limited 
mainly to the simple police functions of maintaining the peace, order, 
and security of society, internal and external, and the protection of 
private rights. A paternal government is one whose functions are 
not limited merely to restraining wrongdoing and to protecting 
private rights, but which goes farther and undertakes to promote by 
various means the social well-being of the people. It undertakes to 
perform for society many services which might be performed as easily 
through private initiative, on the ground that they can he more 
efficiently and economically done by the government than by private 
individuals. Such a government may own and operate various 
industries, I’ligage in business entiTprises, provide [)ensions for the old, 
the sick, and the infirm, and in other various ways care for the social 
iiv.rests of the iieople. 


IX. Succession of Gon'ernmental Forms 

Theories cf Early Writers.—^No slate has retained the same 
form of government throughout its whole history. Governments 
arc constantly changing their forms so as to adapt themselves to the 
altered conditions of a new environment. Thus, Athens was first ruled 
by kings, then by an aristocracy, later by tyrants, then by a democracy, 
and finally again by kings. So Rome went through a cycle of political 
transformations. In began as a city kingdom, then it became a 
republic, and finally an empire ruled by Cxsar. The government of 
France within less than a century passed through the forms of aa 
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absolute monarchy, a republic, an empire, a kingdom, again a republic, 
again an empire, and for the third time a republic. 

There existed in early times a popular belief that there was a 
natural order of political development through which all states must 
or would normally pass in the course of their history- Plato, for 
example, taught that the natural course of evolution was from 
aristocracy, the rule of the best, to timocracy, the rule of the military, 
ilien to oligarchy, then to the rule of the mob, and finally to tyranny.”® 
Aristotle, while differing from Plato as to the order of development, 
nevertheless believed that forms of government followed one another 
according to a regular or<Ier of succession. According to his rule the 
slate ordinarily began as a hereditary monarchy, which in lime 
I'assed into an aristocracy. Tlic latter in the course of time became 
an oligarchy, the oligarchy became a tyranny, and the latter ultimately 
evolved into a democracy. Ordinarily after an unsatisfactory experience 
with democracy a monarchy would be reestablished, and the cycle 
thus begun again would be passed through as before.”^ P<ilybius 
taught that in the beginning the strongest person physically in the 
Slate ruled, that is, the state began originally as a monarchy, llien 
followed a period when justice rather than physical power became 
the basis of the right to rule, during which time a form of government 
called by Polybius “ royalty ” {Basilcia) jirevailed. This form in time 
degenerated into tyranny, only to be overthrown eventually, and an 
aristocracy set up in its place. This in the course of time was 
succeeded by oligarchy, which in turn was overthrown by the people 
and a democracy was established.®” Machiavelli laid down almost the 
same rule regarding the order of natural succession in resj^ect to the 
p.olitical fijrms of ancient states. 

The noted Oerman scholar Schleiermacher maintained that 
political transformations are determined largely by the spreatl of 
I'.olitical self-consciousness. At first, he said, political consciousness was 
not highly developed in any minds, though diffused equally among the 
masses. The democratic form of government naturally corresponded 
to this condition and was therefore the first state form. In the course 
of time a higher political consciousness developed and concentrated 


««“Thc Republic,” bk. Vlir. 
«7Scc his “Politics,” bk. VI. 


Livius, vol. I, p. 2. 
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itself in a few minds. This led to the establishment of aristocracy.. 
Finally the state consciousness concentrated itself in a single individual, 
and monarchy, the highest form of state, succeeded.**" There is a 
residuum of truth in the principle of Schleiermacher’s law, but the 
weight of opinion is against the order in which he conceived political 
consciousness to have spread. It is more reasonable to believe that 
it existed at first in but one or at best only a v''-y few minds, and 
that it grew and spread slowly and became dif sed throughout the 
mass of the population rather late in the life of tl:e slate. It seems 
more probable, therefore, that the order of succession was the reverse 
of that which Schleiermacher laid down ; that is, the stale began with 
a mr>narchical form of organization, which in lime l>ecamc aristocratic,, 
and finally, when political consciousness became general, the organiza¬ 
tion c)f the state became democratic. History, indeed, shows that this 
has generally been the order of development."'* 

Illuntschli, a critic of Schleiermacher, maintained that the normal 
forms of government succeeded each other in the following order : 
first, theocracy; second, monarchy; third, aristocracy ; and fijitrth, 
democracy. Each of the.se forms not itifrecjuently passed through 
several transformations. For example, monarchy began in its pure 
form, iheti it became arislcKTaiic {stiinfUsch) in chara-ter, and finally, 
democratic. Republics likewise passed through monarchical, aristo¬ 
cratic, and democratic stages.^* 

Regarding the merits of the rule laid down by the early writers 
in re.spect to the siicce.ssion of state forms, there can he but one 
conclusion, namely, that such changes do not follow each other in 
accordance with any law such as reigns in the physical world. History 

**®Scc his “Uber die verschicdcncn St.iai.sformcn.” Fnr a criticism of 
Schlcicniiaclier's dcictrinc sec Hhintschli, '*Politik,’* pp. 

Compare Hatbic, "Traito dc droit public ct administratif," vol. I, ch. 

This author considers at length the succession and kinds of state forms and shows 
that generally, though not always, of course, monarchy, aristocracy, and demo¬ 
cracy have followed each other in llic order mentioned. The necessities of self- 
defense give rise, he siiys, to the first form of political organiz.iiion, namely, a 
military monarchy. After the struggle which has produced it is over, the 
organization becomes aristcKratic. Finally the masses demand and obtain a share 
in the management of public affairs, and the government becomes democratic 
in organization. 

“ Politik,” pp. 310-312; sec also his ** .\llgcmcinc Staatslehrc,’* bk. IV,. 

ch. 10. 



SUCCESSION OF GOVERNMENTAL FORMS 


333 


furnishes abundant evidence of this truth. For example, the early 
monarchies did not always pass into tyrannies, but often the latter 
resulted from strife among the leaders of an aristocracy. Not 
infrequently monarchies have been transformed into democracies, aristo¬ 
cracies into monarchies, and democracies into aristocracies. Bodin, in his 
treatise on the republic, gives numerous historical examples of such trans¬ 
formations. In mot ' n limes monarchies have more often been succeeded 
by democracies thaii hy aristocracies. During the sixteenth and seven¬ 
teenth centuries ih many states of Europe monarchical governments of 
an absolute type were erected upon the ruins of feudal aristocracies. A 
study of the subject, indeed, will show that the exceptions are more 
numerous than the rule. There are, of course, certain laws of political 
evolution, but no such sequence of succession as was described by the 
early writers. Not all states have passed through the same stages or 
undergone the same transformations. The changes that have occurred 
in some have been the result of internal revolution, in others the result 
of conscious adoption or imitation. Woolsey justly remarks that if 
there were such a law of succession as described by Polybius, it would 
afford a most hopeless prospect to the world."" It would, in short, 
mean the reign of fatalism and of death in the domain of politics. 

“ Political Science,” vol. I, p. 469. Sec also I.cacnck, “ F.lcmcnts of Political 
Science,” pp. 4M7; Rousseau, “Contr.il s«jcial,” hk. Ill, ch. 11; niul Lavclcyc, 
” Lc gouverncinent dans la domocralie,” bk. V, ch. 2. 



CHAPTER XV 


ELEMENTS OF STRENCra AND WEAKNESS IN DIFFERENT 
FORMS AND TYPES OF GOVERNMENT 
Selected References 

Anc.'Ell, “The Public Mind” (1927), cli. 1. 

Bartiiklemy, “La crisc dc la democratic contcmporainc” (1931) ; also his 
“ Deniocraiic cl politi(iiic oirangcrc” (1917), pt. L cli. I and pt. 11, ch. I. 
Bonn, “The Crisis of European Dcincjcracy” (1925), cli. fi. 

Bkyci-:, “Modern Democracies” (1921), vol. I, ch. 8; vol. II, chs. 45, 73-75, 78. 
Dicky, “Law and Opinion in F.iigland” (1915), Lecture III. 

Fakrkk, “'rhe Monarchy in Politics” (1917), concluding chapter. 

Finkr, “I’he 'riicory and Practice of Modern Government” (1932), vol. 1, ch. 5 
and vol. II, ch. 22. 

Fisher, “The Republican Tradition in F.urojic” (1911), ch. 13. 

Fou.hrr, “The New State” (1918), chs. 16.21. 

GinniNCs, “Democracy and Fanpirc” (1*11)0), chs. 12, 14, 16. 

(7ikaui), “La crise cle la democratic ct les reformes iUH:essaircs du pouvoir 
legislalif” (1925). 

FIai.!., “Popular (Jovernment” (1921), chs. 1, 3. 

H\snAcii, “Die moderne Demokratic” (1912), pp. 579-6)7. 

Holcomhe, “The Foundations of the Mixlern Commonwealth” (1923), ch. 1. 
Kales, “Unpopular Governinent in the United Slates” (1914), chs. 1-2. 
Kf.lskn, “La dumiKralie, sa nature, sa valcur” (1932). 

Lkcky, “DeiiKKracy and Liberty,” vol. T, chs. 1, 4. 

Lowell “Public Opinion and Popular Government” (1913), ch. 10; also 
“Essays on Governinent” (1889), ch. 2. 

Lunovici, “A Defense of Aristocracy” (1915), chs. 1, 6-S. 

Maine, “Popular Government” (LSSfi), Essays MI. 

Malujck, “'Flic Limits of Pure Democracy” (3d ed., 1918), chs. 1, 2, .4 
Marriott, “The Mechanism of the Mixlcrn Stale” (1927), vol. II, chs. 24-26. 
Mencken, “Notes on Dem(x:racy” (1926). 

Mii.l, “Considerations on Representative Government” (1861), chs. 2-4. 
Penman, “The Irresistible Movement of Dcmocr.icy” (1923), ch. 10. 

Sedgwick, “Tlic Democratic Mistake” (1912), chs. 2-3. 

Trf.itschke, “Politics,” vol. IT, chs. 15, 20. 

Wkyl, “The New Dcrnwracy” (1914), ch. 20. 

WiLT.EY, “Some Recent Critics and Exponents of the Theory of Demi^racy” in 
Merriam, Barnes, and others, “Political Theories, Recent Times” (1924), 
ch. 2. 


L Monarchy 

Monarchy : Where Found-—From an examination of the 
structural organization of the various forms and types of government, 
we come now to consider in the light of history and of experience the 
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elements of strength and weakness of each. Of all the known types, 
the monarchial form is the oldest; in the Middle Ages it was universal 
or very nearly so^ and in one form or another it still survives in various 
countries of Europe, Asia, and Africa.^ The type of absolute 
monarchy has at last disappeared from Europe in the face of the 
irresistible march of democracy, but until recently it existed in varying 
degrees in several of the most important states of the continent. The 
late Professor Sidgwick declared that in the middle of the eighteenth 
century absolute monarchy was regarded as “the final form of 
government to which the long process of formation jif orderly country- 
states had led up and by which the task of establishing and maintaining 
a civilized political order had been, on the whole, successfully 
.iccnm}di.shed, after other modes of politic.d construction had failed to 
realize it.”“ 

Mr. H. A. L. Fisher, another well-known English scholar, in a 
.study devoted to the growtii of the republican idea in Europe, 
published in 1911, declared that the cause of republicanism had made 
no substantial progress in litirope since 1870. France, he pointed out, 
was then the only great European .state which had adopted the 
republican form, and he added that her experience had not been .such 
as to invite imitation.*' Republic.s, to be sure, had been .set up in 
various countries of Europe, notably in the year 1848, but they were 
all .short-lived, the monarchies which they di.spl.iced having been 

' The ennditions uf the Middle Aj»rs were distinctly iinfiivoniblL* to 

the >?ro\vtli of rcpiiMicanism, .ind the lielicf was prevail lU not i»iily that muiiarchy 
was a necessity hut also th.it it was dixincly firdained. 'riiere were a few so-called 
republics in the sixteenth century, such as Moreiice, Venice, the United Provinces 
of the Nethcrlanils, and the Swiss OHifcderatioii, Inil they were, with the excep¬ 
tion of Swit/crland, of an aristocratic ty}xr and would hardly he regarded as 
republics to day. In the seventeenth ceiiiury there were sonic apostles of repul)- 
licanisiii like Milton, 1 [.irrington, and Sidney, hut their dreams were never realized 
in their d.iy. '’I'he eij^htcciith century was distinctly an age of enli>;htencd des¬ 
potism, and monarchy was universal. Monarchy was praised hy writers like 
Bossuct, Turgor, Montes(|iiieu, and others as the lie-it of all governments, and 
Bossuet dcfendcti it as divinely ordained. The first moilcrn Ihiropr.iii republic— 
the one which differed fundamentally from all prececiin^ republics in that it 
was distinctly democratic—was that set up hy the rcvolininiiists in Prance in 
1792, hut it xvas short-lived. Sec Fisher, “The Republican tradition in Eunipc,” 
ch. 5. 

-"Development of European Polity,” p. 318. 

3 "The Republican Tradition in Europe,” especially ch. 13. 
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quickly restored. On the whole, he thought the outlook for 
republicanism was not promising and he pointed out that in various 
countries such as Germany and Italy even the Social Democrats, the 
most advanced of political parties, were not anti-monarchical—^at least 
not militantly so—but were content with demanding a more liberal 
suffrage and other democratic reforms which they regarded as more 
fundamental than the abolition of monarchy. 

Progress of Republicanism^Mr. l^'isher attributed the failure 
of the republican movement to several causes. In the first place, the 
position of the monarchies which had seemed so precarious in 1848 
had been ccmsideralily strengthened by the general elevation in the 
intelligence*, character, and ability of the monarchs who reigned in 
Europe at the time he wrote, as compared with that of the monarchs 
who afflicted Europe in the earlier part of the centurySovereigns 
like Queen Victoria and Edward VII in England, Leopold II in 
Belgium, (Christian IX in Denmark, Oscar II in Sweden, William I 
and William II in (iermany, Francis Joseph in Austria-Hungary, and 
Victor Emmanuel II in Italy, commanded a popular respect and 
esteem in their respective countries which hardly existed before 1848, 
when the general level of esteem of monarchs was uniformly low. 
The achievements of the monarchy in Germany and Italy in bringing 
about the national unification of those countries, and the extraordinary 
material progress which had taken place under monarchial rule in 
those and other European states, had also been a contributing factor 
to the general feeling of contentment with the monarchial system. 
Mr. Fisher pointed out that in 1905 the people of Norway, a simple 
democratic people composed mostly of peasants, fishermen, shop¬ 
keepers, and sailors, deliberately chose the monarchial form in 
preference to a republic. There was a republican party in the country 
led by the novelist Bjt^rnson, but they were divided in regard to the 

^ Of the low level to which monarchy had sunk in England in the early part 
of the nineteenth century see Thackeray, “The Four Georges.” Compare also 
Fisher op. cit,, pp. 320 ff. Commenting on the life and character of George IV 
at the time of his death, the l.ondon Times declared that there never was an 
individual whose death was less regretted by his fellow creatures ; no eye ever 
wept for him ; no heart heaved a throb of sorrow for him. ** If George IV ever 
had a friend, a devoted friend, in any rank of life, we protest that the name of 
him or her has not yet reached us.** Quoted by Sidney Low, “Governance of 
England,'* p. 278. 
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particular form which they wished, whether the American or the 
French. The argument that a monarchy would be more acceptable 
than a republic to both Germany and England, and the belief that 
the security and prestige of the coiiniry would be strengthened by 
the dynastic alliances which would result from the establishment of 
a monarchy, prevailed, and the republic was accordingly brushed aside. 

In 1911 the monarchy in Protugal was overthrown and a republic 
was established in its place, but republicanism made no further 
headway in Europe until after the World War, when Germany and 
Austria Ix^came republics and when most of the Jiew stares which 
came into existence, and later also Greece and Spain, adopted the 
republican form. The Russians abolished the monarchy but the 
system which they established in its place is hardly that of a republic 
as the republican h)rm is traditionally understocKl, and it is avowedly 
not a democracy. It may !)e noted however, that Yugoslavia elected 
the monarchial form and Hungary, whose form has not yet been 
definitely determined, remains a monarchy though as yet without a 
king. Several of the older monarchies, such as Helgium and Rumania, 
revised their constitutions and introduced a larger element of 
democracy, but the monarchy in both countries was retained. Italy, 
although her system of government has undergone radical alterations 
in the hands of the Fascist! party, likewise continues a monarchy and 
there appears to be little or no disposition to displace it for the republican 
form. In CJreat Britain, the Scandinavian countries, Bulgaria, and the 
Netherlands, the events of the World War effected no changes in the 
position of the monarchy and there is nothing to indicate that it will be 
displaced for the republican type in the near future. The result is that, 
leaving aside Russia and the petty protected states, the monarchial form 
survives in half of the countries of Europe.*"* Monarchy has never 
gained a foothold in North America (the French experiment in 
Mexico was a failure) ; it has disappeared from South America, where 
it once existed in Brazil. In Asia it exists only in Japan, Siam, Persia, 
and a few petty states; in Africa it survives in Abyssinia and Egypt. 

^ Monarchies ATc: Belgium, Bulgaria, Denmark, Great Britain, Hungary, Italy, 
the Netherlands, Norway, Rumania, Sw'cdcn, and Yugoslavia (11 countries). 

Republics are: Austria, Czechoslovakia, Esthnnia, Finland, France, Greece, 
Germany, Latvia, Lithuania, Poland, Spain, Portugal, and Swit/crland (l3 
countries). 
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Elements of Strengtiu —Bossuet in the eighteenth century 
eulogized the monarchial system of government as one which was not 
only recommended by the experience of history but one which, as 
stated above, was ordained by God. It was, he said, the most ancient, 
the most widely diffused, the best, and the most natural of all forms 
of government. All the world began with it and almost all the world 
had been preserved by it. It was not only natural but it was also the 
mr)st dignified, and calculated to insure identity of interest between 
the ruler and the ruled, and the most conformable to that which 
God Himself had established.'* Until the latter part of the eighteenth 
century it was widely believed to be the nearest approach to 
a perfect form of political organization that could be devised by the 
ingenuity of man. Of its merits the English philosopher and historian 
David Hume wrote near the middle of the eighteenth century : 
“ T’hough all kinds of government be improved on in modern times, 
yet monarchial government seems to have made the greatest advance to 
|)erfection. It may now be affirmed of civilized monarchies, what was 
formerly said of republics alone, that they are a government of laws, 
not of men. They are found suscejitible of order, method, and 
constancy to a surprising degree. Property is there secure ; industry is 
encouraged ; the arts flourish ; and the prince lives among his subjects 
like a father among his children-”^ And, he added, there are more 
“ sources of degeneracy ” to be found in free governments like England 
than in France, which was then, in Hume’s estimation, “the most 
perfect model of pure monarchy,” a judgment which Sir Henry 
Maine pronounced to be quite lacking in the essential elements of 
truth.” 

A little later Turgot defended monarchy as a form of government 
which was peculiarly adapted Uj the promotion of the general 
hap}iiness and welfare of mankind, since a monarch did not and could 


“ L.! (Kilitiquc lin'c dcs propres pnroles dc rEcriliirc S.iintc.** See also 
Fisher, op, tit., p. 3, .ind Dunning, “Political Theories from Luther to Monics- 

? iiicii,” pp. 325 ff. Coinp.irc also the defense of Filmcr in his “ Palriarcha ” 
16S0). The point of view of the apostles of the divinity of monarchy is explained 
in a sympathetic and judicial spirit by Figgis in his “ The Divine Right of Kings/* 
fspeci.'illy ch. 1. 

^“Essays,” no 12, entitled, “Of Civil Liberty.” 

Popular Government,” p. 4. 
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not have any interest in making bad laws or in governing his people 
except for their own good.** 

Our estimate of the value of monarchy cannot, however, be based 
upon the mere opinions of those who, like Turgot, were at the time 
its apologists or servants, or who, like Hume, wrote in an age when it 
was the almost universally accepted form of goveriimeiit and when it 
had few antagonists. It must be examined in the light of both reasf>n 
and experience and on the basis of sound tests as tf) what ccutstitutes 
gcxul government. In passing judgment upon its merits it is also 
necessary to distinguish lx*tween the forms which monarchy may take 
or has taken in the past ; namely, the absolute type in which the 
monarch is the sole source of power and actually governs ; and the 
limited type in which he is merely the titular sovereign, restricieil by 
constitutional limitations and actually governs through the agency of 
ministers who are responsible to the legislature or one chamber of it 
for their acts and policies. Hie first form of monarchy has been 
defended on the ground that it is a form of gfwernment which more 
than any other possesses the elements of strength, simplicity of 
organization, ability to act quickly, iiniiy of counsel, coniiniiity and 
consistency of policy, and a certain prestige in the conduct of foreign 
relations.*** It is also claimed that the laws in an absolute nuniarchy 
are more easily enforced lx cause the monarch has a free hand to select 
skilled officials and he car therefore ln»ld them to a stricter account¬ 
ability than is possible in a tlcnv>cracy, where they arc popularly elected 
for definite terms and cannot be recalled or dismissed before the expira¬ 
tion of their fixed and limited terms. Finally, it is claimed that 
monarchial government is more conducive to social justice as among 
the different classes of society for the reason that the monarch, not 
being dependent upon popular election and being himself alxivc all 
parties or classes, is likely to be impartial and even sympathetic toward 
the masses of his subjects.* * Even Rousseau, himself a radical democrat 

® Quoted by Fisher, op, cit,, p. 64. 

^®“Qf all systems of government,” says PraclierFodere, “monarchy is the 
most simple, its action the most prompt and most energetic, and it lias Ix'cn 
adopted by the greatest number of nations.” “Principcs generaux dc droit dc 
politique,” etc., p. 243. 

^'“Raised above all parties,” said Treitschke (Politics II, fiO), “the king ii 
naturally drawn to the weak and humble of his subjects; as Frederick the Great 
said: ‘to be the friend of the poor has ever been the glory of monarchy 



340 STRENGTH AND WEAKNESS OF GOVERNMENTS 

in his day, admitted that absolute monarchy was not without merits. 

Where such a system prevails,” he said, “ the will of the people and 
the will of the prince, the public force of the state, and the individual 
force of the government all respond to the same motive power ; all the 
springs of the machine are in tlie same hand, all look to the same end. 
*rhere are no opposing movements which destroy each other and no 
sort of constitution can be imagined in which a slight effort produces 
greater action.” Rousseau went on to compare a skillful monarch 
governing his people throughout a vast state and making everything 
move while seeming himself immovable, to an engineer seated tran¬ 
quilly on the shore of a sea and setting in motion without difficulty a 
huge vessel upon the waters.^'- 

In the early stages of civilization monarchy is undoubtedly well 
adapted to the needs of a peciple who have not yet developed a high 
political consciousness and who therefore lack the capacity themselves 
for participating actively in the management of public affairs. Perhaps 
no better form could be devised for disciplining uncivilized peoples, 
leading them out of barbarism, and inculcating in them habits of 
obedience. John Stuart Mill well remarked that ** despotism is a legiti¬ 
mate mode of government for dealing with barbarians, provided the 
end be their improvement and the means be justified by actually effect¬ 
ing that end.” ” Liberty,” he observed, “ as a jirinciple, has no applica¬ 
tion to any state of things anterior to the time when mankind have 
become capable of iK’ing improved by free and equal discussion. Until 
then there is nothing for them hut implicit ol^edience to an Akbar or 
a Charlemagne, if they are so fortunate as to find one.”’*"* The absolute 
monarchies of the medieval and early mcKlern times justified their 
existence through their work of consolidation and nationalization. 
"The seventeenth and eighteenth centuries,” says Bryce, "saw many 
reforms in European countries which no force less than that of a strong 
monarchy could have carried through.”^^ 

monarchy implies the idea of equal justice for all, which is realized in the 
person of the king.—Even today it may be said with truth that in spite of all 
hostile agitsitors the mass of the people (in Germany) have more confidence in 
the Crown than in parliament.” 

^-"Contrat social,” bk. Ill, ch. 6. 

«”On Liberty,” p. 23. 

"Modern Democracies,’* vol. II, p. 536L 
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Defects of Absolute Monarchy. —But must of the claims that 
have been made for absolute monarchy have not stood the test of 
experience. In the last analysis it is a government constituted and 
administered by a single person acconling to his own sense of what is 
best and right for those over whom he reigns, and history abundantly 
confirms the truth of the assertion that such governments have more 
often been administered in the interests of the monarch himself than 
in the interests of his subjects.’’* “ It has long been a common form of 
speech," said John Stuart Mill, " that if a g(K)d despot could be insured, 
despotic monarchy would be the best form of government."’*' But, as 
he went on to remark, it is a most “pernicious misconception of what 
good government is." Assuming for the sake of argument that absolute 
power in the hands of one individual would never be abused, but on 
the contrary would insure an honest and intelligent administration of 
the government ; granting that gtK)d laws woukl be enacted and en¬ 
forced, that equal justice would l:e dealt out lo all, that the public 
revenues would be wisely expended ; in short, that the despotism were 
the wisest and most benevolent conceivable, there are still other con¬ 
siderations which render it far from being the iileal polity. Adminis¬ 
trative efficiency is only one of the tests of a good government. No 
government which does not rest uj>cm the affections of the people, 
which does not stimulate among them an interest in public affairs and 
create an active, intelligent, and alert citizenship, can be called ideal; 


^■''•Compare Sidgwick (“Development of F.uropean Polity,” pp. 412-413), who 
remarks that it is not only a defect of monarchy in the sense in which we are 
here considering it, that the supreme lawmaking power is in the hands of a 
single individual, who may or may not employ it in the interests of the com¬ 
munity, but that the execution of the laws being under the supreme control of 
the same person, there is no sufficient guarantee that he will observe liis own 
laws, if passion or favor urges him to break them. Sec also (icnrgc (^)rnewall 
Lewis, “Government of Dependencies,” p. 20. 

“ Representative Government,” ch. 3. “The tendency of all monarchy,** 
declared Lord Brough.'un, “ is towards despotism and its evils ; and a constitu¬ 
tional monarchy which provides no checks, that is, a pure monarchy, has 
cn<irmous defects, even if it should not degenerate into an Oriental despotism. 
It leaves too great scope to the sovereign's interests or passions, benefits the 
people very little by the alliance he always forms with the nobles, gives facilitica 
to humour his ambition by wars, allows reckless extravagance of every kind, 
encourages habits of costly ostentation and of pride towards inferiors, and bcgct!i 
a spirit of fawning and truckling towards those in authority.” “The Hritish 
Constitution/* “Works/* vol. XI, p. 3. 
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and, certainly, no government from which the participation of the 
people in some form is excluded will ever be able to produce such a 
body of citizens.^^ 

Even if all the claims which have been put forward in defence 
of absolute monarchy were justified, this form of government still 
leaves too much to chance or accident. Where a ruler derives his 
office and power by inheritance, there is no guarantee that a wise, 
capable, and benevolent person will succeed to the office. On the con¬ 
trary, there is always the possibility that an imbecile or a fool rather 
than a sage or a sialesman may succeed to the throne and be charged 
with governing and determining the destinies of millions of people. 
History affords numerous examples of immature, feeble-minded, and 
incompetent rulers succeeding to thrones under the operation of such 
a principle. Erance, for example, was governed for mc:re than five 
hundred years by kings who had not reached the age of twenty-five 
years at the time of their accession to the throne, and for nearly one 
hundred years by kings who had not attained the age of twenty-one.^* 

Compare Goodnow (“Comparative Administrative Law,” vol. II, p. 10), 
who asserts that “die prime end of all governmental systems should be the 
cultivation in the people of a vigorous political vitality, a patriotic loyalty, and 
social solidarity.” 

Sismondi, “F.tudcs siir Ics constitutions des peiipics libres,” quoted by 
Woolscy, “Political Science,” vtil. I, p. 521. Lee, in his life of Queen Victoria 
(p. 53), referring to the situation at the lime of her accession in 1S37, says: 
“Since the century began there had been three kings of England... .of svhom 
the first was long an imbecile, the seeonil bore the reputation of a proHigaie, 
and the tliinl was regarded as little U*tier than a buffoon.” “No race of kings,” 
said IcfTcrson, “ has ever presented above one man of common sense in twenty 
generations.” “There is not a crowned head in Europe whose talents or merits 
would entitle him to be elected a vestryman by the people of any parish in 
America.” In two books entitled “Heredity in Royalty” (lyilb), and “The 
Influence of Monarchs” (1913), Dr. F. A. WckxIs, an American biologist, has 
made a detailed study of a large number <if Eiiro]'.can monarchs from the point 
of view of their intellectual and moral character. He reaches the conclusion 
that dvnastic families have "far excmled the masses in the prodiiction of men 
of genius," that “royalty as a whole has been decidedly superior to the average 
European in capacity,” and “that the royal breed, considered as a unit, is 
superior to any other one family he it that of noble or commoner.” Of 27 
French kings (from Philip I to Louis XIII) 12. are classified as licentious, 
7 doubtful, and 8 as chaste. Of these 8 were cruel and 8 dou!)tful. Of 23 
English kings (from William II to Charles I) 8 are classified as licentious, 
4 doubtful, and 11 ns chaste. Of these 6 wxre cruel and 8 were doubtful. 

Farrcr, in his “The Monarchy in Politics” (1917), concludes his elaborate 
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Wise, capable, industrious, and benevolent kings have by no means 
been lacking, especially in the nineteenth century, but the number who 
have sympathized with and defended the interests of the masses as 
against those of the aristocratic classes has been still smaller. In this 
connection, Liyrd Bryce remarked that “ history, however, if it credits 
some kings with conspicuous services to progress, tells us that since the 
end of the fifteenth century, when the principle of hereditary succession 
h.id beccime well settled, the number of capable sovereigns who honestly 
labored for the good of their subjects has been extremely small.” Spain, 
for example, for three centuries following the abdication of Charles V, 
had no reason, he added, to thank any of her kings, nor had Hungary, 
Boland, or Naples.’® 

study cif the Iinglish monarchy ns follows: “That an hereditary monarchy has 
advantages over an elective one is among the few things that historical experience 
c.iii cfinfidenily claim to have proved. I.ord ncaconsficlcr.s dictum (“Speeches/* 
II, 4'/2) that our ancestors had <lonc wisely in placing the prize of .supreme 
power outside the sphere of human pa.s.sions and ambitions hardly admits of 
serious challenge. Hut hereditary monarchy siilTers from the drawback of placing 
that prize too much within tlic sphere of pure and uncontrollable cbance ; and 
the same system which made a Queen Victoria |H>ssihle is also responsible fnf» 
a ficorge IV. Experience, therefore, though it has proved the superiority of an 
hereditary to an elective monarchy, cannot yet assert the siipcritiriiy of an herc- 
ililary monarchy to a republican form of government’* (p. 33“1). Referring to 
the character of the Hritisli monarchy during the reign of (Jeorge III, Farrcr 
declares that under no republican system would it have been possible for the 
emancipation of the Catholics to have been deferred from 1801 to 182*>—a delay 
which was mainly attri'.nitahlc to monarchs like George II and his sfui. 'fhe 
prolongation of the war of American indcjx’iiclL’nce, the war with republican 
France, and the unfortunate history of Ireland, Farrcr also lays at the door oC 
the Rrirish monarchs (p. .^31). 

“ Modern Democracies,” vol. II, p. 537. Rcnisscaii, whose statement re¬ 
garding the strength of monarchial government has been quoted ahi>vc, strongly 
condemned it for other reasons (op. at., hk. 1, ch. h). It is a kind of govern¬ 
ment, he said, where “ everything, it is true, works for the same end ; hut this 
end is not the public welfare.** One inevitable defect, he said, which will always 
render it inferior to a republican government, is iliat under the latter “ the publia 
voice hardly ever raises to the highest posts any but enlightened <ir capable 
men, who fill them honorably, whereas those who succeed in monarchies arc 
most frequently only petty mischief-makers, petty knaves, and petty intriguers**— 
a statement which, however, is far from l^ing in accr>rd with the facts. The 
fact that in the monarchy under which he was then living Richelieu, .Mnzarin, 
and Colbert were raised to the highest posts is a refutation of the truth of the 
second part of his statement. The history of mo<lem democracy, unfortunately, 
also affords abundant illustrations of the falsity of his statement that in republics 
only “ enlightened and capable men ” are niiscd to the highest posts. 

GAR. P.S. —23 
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Merits of Limited Monarchy* —In the last analysis the incriis 
and demerits of limited monarchy,—if it he one in which the monarch 
is nothing more than the titular sovereign, the actual government 
being carried on merely in his name by ministers who rei)resent ihe 
majority parly in the legislature (or one chamber of it) and who are 
responsible to it for the manner in which they exercise their power,— 
are mainly those which result from having a titular head of the state 
w4i(» is not elected by the peoi>lc or by the legislature but who acquires 
his oflice by right of hereditary succession. It is this latter feature, as 
has been pointed out abrjve, which really distinguishes a monarchy from 
a republic. So far as the stjurce of actual power and the pnKCsses 
of gfivernment are concerned, a rntmarchy may be as much a democracy 
as is a republic. This is true t*)-day of ^Ireat Britain, Helgium, and 
?o!ne other stales which are olficially classified as monarchies. In Great 
Ihitain, especially, the king is little more than the titular or ceremonial 
head of the slate ; lie is a sort of Merovingian roi-fainviint —subserving 
Mi.newhat the same purpose that a cupola or an ornamental facade <loes 
tn a building of which it is a part. He reigns but does not govern ; 
he has, as Bageliot remarked, the right to be consulted, the right to 
encourage, and the rirhi to warn- rights which may, in the hands of 
a strong, vigorous, highly respected inonarLh, be exercised with some 
elfect. Hill after all, whi-n the advice and warning have been given, 
tiv final decision rests with the ministers ; it is for them to determine 
wh.elher the opinion of the king ought to he respected or disregarded. 
To lake a notable example, the influence of Qiicvn Victoria of England 
was not without elTect, especially in fcjreign alTairs, and particularly 
during the later years of her life, but it was the result in large part of 
the respect due to her long experience, her advanced ;ige, and her 
iinbU'mished character. On the whole, her actual influence upon the 
policies of the government was not in proportion to the great industry 
and activity which she displayed.*'* The same thing may he said of 

Trcitsclikc, who glorified monarchy alcove all other forms gov'.Tir.iicnt, 
was hound to admit that “much dqKiids not only upon the real eli.ir.iefer of 
the monarch, hut upon the idea which the ()coplc have of him.*’ He adndtted 
that some countries had been “particiilarlv nfllictcd in their dynasties'*: thus 
Piedmont was the only state in Italy which had had gixid kings, while “unhappy 
Spain ** could boast of only two since Philip II wIkj could even he called good 
men (/W., p. 67). 

-‘‘Compare Lowell, “The Government of England/' vol. I, p. 47. The 
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.>iluT inonarclis in England and elsewhere where the pure type of 
i( S| ()n.sible cahinet government prevails. In earlier limes the reverence 
of ilie masses for a herediiary ruler more or less mystical and ejuasi- 
clivine was a powerful bond of atlachment and loyalty to the state. 
lii^ehc'U in his work on “The English C'onstitulion” published in 
1S72, considered this to be an imporiani element in estimating the 
v.il'ie of the English monarchy, and in old Russia the almost supersti- 
lioiis veneration c.f the masses for the O.ar produced the same result 
in an even larger degree.-’^ Rut with the general increase of jiolitical 
inuHigeiice among the people of (^reai Rriiain and f)ther countries 
ulirre monarchy exists, the masses have lost much of their reverential 
toward the wearer of the crown and consequently the value of 
ihi* nuaiarchy as a lov.iltv-inciilcating iiiMitution has largelv ileclined. 


.i!' lai trlaiiiK'd fiM- nmnarcliv in the comliicl cif foreign .itT-irs are tunsi'lercil 
!\ I? II lij'leiny in hi*. “ Hemucr.ilie ct politique etr.ni;»ere'* pp. IMT., and 

I io"c lii*.ioii is that the faults of repuhlican diplonney h.'ve heen “ntatluT niorc 
liiil'.i.Mt iiMf serious" than those of inon.irchial iliphiuiaey (p. M). 

|i li..i 1 eeii asserleil hy s<i:uc writers that inon.irehies are more warlike and 
I n.ilivtie than renuhlics, and, as is well known, Kant saw in the siihsiituliou 
• ' ri:MilIics for inonaivhies the way to perpetual internaiioiial peace. 1*111111 Root, 
!•’ ail a<l(lress in l‘d^ oil “'I'he F.lTect of Democracy on International Law” 
i Jmer. Snry. nj hit. l^nv, l‘il^, j»p. ilL), maintained that the sirisiiln- 

Ui r. of ilemovT'iey for autocracy throughout the work! would conduce to the 
proMuifion Ilf intcrnatiniial p.eace hy removing one of the chief forces which has 
^..|■|‘ed nations in the past to “hn-ak over and destroy the limilntiuiis of the law'.” 
Pint the Miperioriiy thus clai*oed for rejuililics has heen ilenied. Thus Farrer 
points out ilial it was the inMueiice of C)uieii Vielori i which kept rntdand out of 
war with ChTmany in iSh-l, and he nu>r!ir have added that it may hive heen her 
iiilliunce which kept the peace V-etweeii Kn^;land and the Unile.d States during 
tin- Aii ericaii ('ivil War. It may also he dou'ited whether the .American republics, 
i Npi’cially those of Latin Airerica, have heen less li ilde to war than the monarchies 
of hairopc. I^ird Salishury once spoke of the "thirst for empir*' anil :i re.-diness 
lor aggressive war” as a ehar.icteristie of ilemocracy (“Hssays," II, *D). h'arrcr 
(op. at., p. 33-1.) remarks that "a democracy under moilern eunditions, sensitive 
to every gust of rumor, and to every whifT of passion that is fanned hy the .p.ress, 
is suliject to no rcstr.iint from war like that which may operate in .i pacific 
monareh.” Hartlu'Iemy (op. cit., pp. fT.) considers in detail the quesfum 
whether democracies are more pacific than monarchies and liis conclusions arc 
the same as those of Farrer. 

-'“It fascinates the plain man,” StW Treitschke (“Politics,” IT, p. fiS), “to 
see a single figure at the helm on wluise word all depends, and for such the 
term ‘father of his people’ has genuine meaning—wh^m the monarch is pene¬ 
trated with a sense of lofty duty, it is glorious to behold the purifying influence 
of his exalted office I ” 
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Nevertheless, it must be admitted that in other respects it serves a use¬ 
ful purpcise. Mr. Lcjwell has pointed out that the parliamentary system 
of (ireat iiritain would be inconceivable without a titular figurehead 
occupying a position alx>vc the clash of parties and tumults of politics. 
If, he adds, “ the English crown is no longer the motive power of the 
ship of state, it is the spar on which the sail is bent, and as such it is 
not only a useful but an essential part of the vessel.”-- It is quite true 
that an elective presiilential figurehead might subserve the same pur¬ 
pose, as it does in France. In England, where the monarchy is un¬ 
doubtedly very popular, it is believed that the advantages of a .system 
under which there is an orderly and uninterrupted succession to the 
office outweigh the disadvantages and inctuiveniences inseparable from 
the meih(Kl of popular election. He.sides, the probabilities are that the 
masses will have greater respc*ct for a hereditary chief of stale than for 
one who accpiires his office as a result of party strife. In CJreat Britain 
and the dominions, it is almost universally admitted that the monarchy 
subserves a special purpose in holding together the different parts 
of the far-flung empire. This is conceded even by the leaders of the 
Labor party.-'* 

op, (‘it., Vdl. I, p. 49. Mr. T.o\vcU rcm.irks that .a sm.ill republican group 
in KngKintl ona* criticimi the inonarchy as useless and expensive, bur he adds 
that the peojile h.ive now learned that republics are not economical and that the 
real cost of niaintaining the throne is relatively small. He further observes that 
the objections to the monarchy have almost entirely disappeared and that "there 
is no republican .seiuimciu left Unlay either in parliament or the country ’* (//»/>/., 
p. *>2). Lord Hirkenheail in his address hehire the .\merican !^ar association, 
reuircd to above, asserted that the prestige and innueiice of the English monarchy 
had increased since the accession <jf the present king. No great ilecision of state, 
he said, would he taken by the cabinet without close discussion with him and lh.it 
he h.*id done as much to strengthen the inonarchv as any of his predecessors. 
Strachey in his "Gueen Victoria ’* (pp. M)\, 3(M) asserts diat while the poiirr 
of the (]ro\vn h.is iliminished since 1837 the prcstifir of the sovereign has iin- 
doul'tedly increased. Marriott |)oinrs out that there are still frecpient opportuni¬ 
ties hir the king to exert an influence on }Miliiical events and especially in the 
domain foreign affairs. Sec his “The Mechanism of the Modern Slate,** 
espeiially \ol. II, ch. 24. 

-■*I-or example hy j. H. Thomas, “When Lalwr Rules** (1920), pp. 45-47. 
"Tlu-re c.m he no question among thoughtful ijeoplc,*’ he says, *‘that the 
nuin.irchy plays a largo part in holding the Kriiish Empire together—Labor recog¬ 
nizes the wisdom «»f having an hereditary monarch.** For a good discussion of 
the adxjintages of the hereditary monarchy, see Sidgwick, “Elements of Politics,’* 
pp. 437-442. .A strong advocate of hereditary monarchy was Dr. Palcy. w'ho 
declared that it was universally to lie preferred to an- elective government. 
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Forms of Aristocracy Distinguished. —In cvnlnalin^ the 
strength and weakness of aristocratic government ii is necessary to 
distinguish between the several forms in which it manifests itself or 
iias manifested itself in the past. As ix>inied out in a preceding 
chapter, there have been aristocracies of birth or family ; arisKK'racies 
of wealth ; aristocracies of culture and ediicatic.n ; aristocracies of eliler 
Statesmen ; military and even priestly aristocracies ; natural and ariillcial 
aristf.cracit‘s ; etc. Manifestly they df> not all i-tossess the same virtues 
or the same vices, nor the same elements of strength or of weakness. 
Whatever may he the method or basis of classibcatioii c»r the form 
wliicli aristocracy may lake, the general principle is the same ; namely, 
that aristocratic government is government by a comp.iraiively small 
portion (»f the population. If as a form of government it meant what 
I he eiy me logical derivation of the word implies, it wcnild, as De Parieu 
remarked, iiiidoiihiedly he the best kind of government in the world.-* 
Interpreted in the sense of government by the Aey/, it is the govern¬ 
ment par excellence, the only government in fact which can he defend¬ 
ed on sound and rational principles. Sir James Stephen remarked that 
the wise and good should govern in all countries; hut, as Seeley 
observed, if “good’* is only a euphemislic name, meaning simply a quality 

“Pi)liiic:il tinil Moral Pliilosopliy,” p. 21^. Trcilsclikc ikl’cmlccl infUiarL'Iiy as 
tlisiiiiLiIy superior to democracy. “It is an ancient experiena*,'* he s.iid, “lh.it 
muiKirchy presents more perfectly than any other form of ^fnerniiient .1 i.in;>ilile 
expression of political power and n.ition.d niiily. Hence its inarxeloiis .ippe.il to 
the avera>rc understandiiijir :iiid tn natiirnl riMsnn, of which we (lenn.iiis s.i\v 
such a striking ex.iiii,ple in the e.irly yc.irs of oiir new Empire.'* “ Politics,’* 
vol. If, p. ^9. Again, '"it is clear that a well-ordered monarchy c.in gii.irantee a 
much higher degree of freedom (than democracy) to its subjects’* p. ’z®?). 

" I-' 1 1 r therm ore, it is possible for a monarch from the height o! his evdted si.ition 
to see fnrlhcr than ordinary mortals, wlni survey only a narrow sphere of practic.il 
life, anil whose limiutions arc revealed by their well-nigh incredible prejuiliees.'* 
This is cspcci.illy true, he argued, in respect to foreign aff.iirs. “ A monarch is 
competent to judge of external rel.ilions in a manner far beyond the scope tilher 
of private individu.ds or of republican adniinistratiun *’ (/7W., p. (A ). Among 
other advanMges of monarchy, according to Treitschke, are those resulting from 
the family relations and connections of the heads of inonarchinl states, the grcati"' 
foresight of monarchs, and the force of tradition which is more |M)werful in 
monarchies than in republics. Finally, monarchy is government by men of action 
rather than of the '"brainless power called public oj)inion" {iltid., p. (»(>). 

-*“Principcs dc la science politique,” p. 56. 
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possessed by the wealthy or well-born, then aristocracy is only a euphe- 
misiic name f(jr obligarcliy, which is itself a perverted or “tliseased" 
form of aristocracy.-"’ Formerly aristocracy was one of the most res 
jK-cted, as it was one of the most widely distributed, of all forms ot 
grivernrnent ; hut in recent years the name has cfjme to have an un¬ 
savory if not a disre|)iitahle cfjnnotatkm.-’’ Ancient writers liki* Aristotle, 
as has been said, carefully distinguished between aristocracy, which 
they defined as government by the “ best,” and oligarchy, which thev 
describi'd as government by a wealthy minority in their own int(*resr.“' 
Ihit to-day this distinctir)n has largely disappeared, so that aristocracy 
connotes in the popular mind the same characteristics which the ancient, 
associated with oligarchy. 

Strength of Aristocracy. —One of the ilistiiigni'^hing chara t^ r- 
i.'lics of aristocracy is that it emphasizes ijualily rather than •.|uamiiy. 
character rather than mere mitnbers.’'' It assumes that some are belter 
litted to govern than others, attaches great weight to e.vpeiience and 
training as political virtues, and seeks to reward special taliMU and 
attract it into the puhlic service. It is preiMnineiuly conservative govern¬ 
ment ; it honors authority, especially when it Ins had the sanction 
(if long accjuiescence, and has special reverence f(»r long-established 
custom and tradition. It strikes its rcKits deep in the past and distrusts 
innovation, es|H*cially when it involves the laying of violent jiands 
upon iiisiiiutions which have become venerable with age. Where it is 
associated with monarchy and democracy, it acts as a tempering and 
restraining element. It curbs the passions of democracy and hohls in 
check the absolute tendencies of monarchy.-* In this sense it is, .saiil 
Lord Mrougham, a necessary pari of a governmental system, since 
“ nothing else can protect liberty from an arbitrary sovereign or from 
the more insupportable tyranny of the irresponsible multiiude."''" The 
very soul of it, said Montesc|uieu, is moderation founded on virtue. 

“ Ininxliicticin to Piilitical Science.” np. 3?3, 331. See also Lewi-. “LV 
anil ;\lnisc of Political IVrms," pp. 72-7-^. 

-‘‘I'oinparc Sidf^wick. “Elenienls of Politics,” p. fitK. 

Arislolc, ” Politics," IV, 7 ; IV, 14 ; V, 6. 

-^laimpare Bhintschli, “Poliiik,” p. 282. 

('omparc l)e P.iricii, “Principcs dc l.i science politique,” pp. 

" Works ” vol. XF, p. 20. That aristocracy is not incnmpati'.'Ie with lil)crly 
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It ]i(;s.si*sscs an inhcrtMit vigor, he declared, unknown lo democracy.'''*^ 
Nap*>leon has been quoted as saying that aristocracy was the sole 
siiji|K'rL of monarchy, its lever, its resisting point; that a state without 
it is a vessel without a rutlder, a balloon in the air;’- Naturally jealous 
of iis exclusive privileges and always apprehensive of its own security, 
It has every reason for refraining from an unwise and immoderate use 
of its p^;^^'er. Thus it avoiils rash political experiments and advances 
only by cautious and measured step/*** If the principle of selection 
were always that (jf intrinsic worth, it is diilicult to see what could be 
said again*t aristocratic governmcMit qua government, (kmsidered from 
the iMn.lpoini of tbe quality of the government itself, witluHtt referetice 
to its elleci upon the masses who are excluded from participation in 
political alfairs, government by the most capable few undoubtedly pos^ 
!e^si‘. distiticr elemetits of strength and elliciency which are conspicuous¬ 
ly absent from a system in which the untrained atid utieducated masses 
hold the reins of power. John Stuart Mill retnarked that “the govern- 
inetits which have been remarkable in history for sustained metital 
ability and vigor in the conduct of alTairs have generally been aristo¬ 
cracies/' but he addeil that they had been “ wiiboui exception aristo¬ 
cracies of jiuhlic functionaries—that is, of men who have made public 
busiiit ss an active profession and the principal occupation of their lives."’** 


Miltoii .issfi'li’d ill “ P.iradise I.<ist **: 

“ If imr equal .ill, yet free. 

Fa|ii.iIIv free: fur orders and degrees 
J.ir iiui wiili li! erlv. Inn well emvisi.”- -I'.k. V, 7'Jl 
“I'sprit des luis," hi;. Ill, cli. -I. 

■’*-Huliiighruke in his ilefeiisc of .iri'^UKT.iey siid, “The .Viilliur of N.iitire has 
till .light lit III mingle from lime to time, among tin- ouieiies of men, a few, hiil 
only .1 few', of tho'*c on whom He is graeii»usly ple;»M*d to heslo\^' a l.irger pni- 
puriion of ihe eihereil sjiiril than is gi\en in the tirdin.irv course uf I Iis provi- 
lienee to the sons of men. Tliesc arc those who engross almost the whole re.isoii 
of the speeies, wlio .irc horn to insiniet, lo guide, and tij preserve ; wdio are 
designed to he the tutors .ind the guardians of human kind." “On the Spirit 
of P.iiriolism,'’ p. 2. 

I'he redeeming tpi.-iliiirs of this form of government, remarked Lord 
Rroiigli.irn, are its firmness of purpose, resislanee tn violent change, ilistrust of 
w.irlike policy, and cncoiir.igement of genius. “Works,” vol. XI, p. 3. 

Representative Government,” p. 45. h labored defense of aristcKTacy w'ill 
he found in Lndosiei, “A Defense of AristiKracy” (1‘>I5). This author ticnics 
that his hiMik is merely an argument in defense f>f aristocracy, for, he savs, “to 
all thinking men, w'lio know, it needs no defense—^an argument would he .simply 
pl.ititudinoLis.” Preface, p. viii. 
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Weakness of Aristocracy. —But the weakness of aristocracy 
as a practical systi'm of jjoveriiment lies in the difliculty of finding 
any sound and just principle of st‘lcciion by which the filiesi, politically 
speaking, may he segregated from the unfit, and, when this is done, 
of providing adeipiate security against the temptation of the former 
class to exercise their power in their own interest. It is now generally 
agreed that the nifisi caji.ihle and fit of die |iopiilation cannot he 
sel(!cred by ccinferring the power to govern upon certain families and 
their descendants, for I'lolitical capacity aiul honesty are qualities not 
always transmitteil from father to son. 

Modem Defenders of Aristocracy. —^There were formerly, 
however, some highly respected writers who defendeil iiniler certain 
limit.itions arisKKracies constituted on the hereditary principle. Sir 
Henry Maine, for example, i‘X|ir(‘ssed tlie opinion that the chances of 
getting capable persons into the service of the st.ite are as great under 
the principle of hereditary succession as under a system of popular 
election;'**’' 

“ A man,” said Professor Seeley, “ who is the son of a statesman, 
who has grown up in the house of a statesman, may he presumed to 
have learnt something, if only some familiarity with public cjuestions, 
some knowledge of forms of routine which others are likely to want; 
and there is a fair probability that he may have acquired more, and 
a certain jxissihility that, as the younger Pitt, he may have acquired 
very much ami also inheritetl very much.”’*'' 

Lecky, in a defense of the haiglish aristocracy, c(jmmeniing on a 
saying of Henjamin h'ranklin that there was no more reason for here¬ 
ditary legislators than for hereditary professors of mathematics, and 
that it was absurd to expect that the eldest son of a single family should 
always display exceptional (»r even average capacity, remarked : “But 

•*"*Tliiis lie says (“F«ipiilar Guvcrnmenr,” p. ISS) : “Unilcr all systems of 
goveriiiiicnt, uiuler niniiareliy, arisUicracy, ami democracy alike, it is a mere 
chance whetlicr the individual called to the direction of public affairs will be 
cpialifieil for the undertaking; but the chance of his competence, so far from 
being less under aristocracy than under the other two systems, is distinctly greater. 
If the qualities proper for the conduct of government can be secured in a limited 
class or b(xly of men, there is a strong probability that (hey will he transmitted 
to the corresponding class in the next generation, although no assertion he 
possible as to individuals." 

Introduction to Political Science,” Icct. VI. 
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it is not absurd to expect that more than five hundred families, thrown 
into public life for the most pan at a very early age, animated by all 
its traditions and ambitions, and placed uniler circumstances exceed¬ 
ingly favorable to the development of political talent, should produce 
a large amount of governing faculty. . . . I'he qualities required for 
successful political life arc not, like poetry or the higher forms of 
philosophy, qualities that are of a very rare and exceptional order. 
TTicy are for the most part qualities of judgment, industry, tact, 
knowledge of men and of alTairs, which can be attained to a high 
degree of perfection by men of no very extraordinary intellectual powers. 
.... Few persrms, I think, will dispute the high average capacity 
for government which the circumstances of the hjiglish aristocratic 
life tend to produce."**" Of the value of such an aristocracy to the 
stale Lecky went on to say ; “ It is of no small importance that a 
nation should possess a class of men who have a l.irge stake in the 
prr.sperity of the country, who possess a great position independent of 
politics, who re})resent very evidently the traditiems and the continuity 
of |X)litical life, and who, whatever may be their faults, can at least be 
trusted to administer alTairs with a complete personal integrity and 
honor. In the fields of diplomacy and in those great administrative 
posts which are so numerous in- an extended empire, high rank and the 
manners that commonly accompany it are especially valuable, and their 
weight is not the least powerfully felt in dealing with democracies."’’*** 
Principles of Selection^— But when all is said that can be said 
in favor of birth as the principle of selection, the fact remains, as 
Seeley readily admitted in his defense ol the system, that it works 

“ ncmiicnicy anti I-il’crly,” vul. I, pp. S| i, 317. 

“ DLMntKTacy and hilKTly,’* vol. I, p. -JU. In llu* sainc m-iisi* sn- Pali*y, 
“Political and Mnr.il Pliiltisuphy/* lik. VI, rli. (*. 'rmtsclikc tlrfi'inictl ;lri^l^)cTal:v 
as a fcirin of govcniincnt but he adinittal that it pus'-i; si*il iniuMviit tlcfrci*. wlii. b 
rendered it imich less desirable than monarchy. It is, be said, “ always diflicnit 
to manage because it is fiiiiiidcd upon a conceplinn n( i.Iass disiinciimis wbieli is 
undoubtedly ar ’.ariance with the natural instincts of eipiality in the linmaii 
race”; it is fcnnided tm the idea that tine cl.iss is siiperitir ptiliiieally iti anulluT ; 
“there is son?ethiiig lerrihly inhnm.in and arrtii«.-iiit in a purely arisUHT.itic temper 
of mind" ; unlike mtinarchy, .iristocracies “lutik coldly iipun the develt.pment 
of great and tiriginal perstiiialilirs “ thev will iitii always perniil great military 
glory to be wtnijealous of tlie monarch, they begrudge the cnnvn of viettirv 
to their generals, etc. For these rca.sons aristucracies arc nnendiirablc ; in all 
highly developed nation.s, pure aristocracies have disappeared ; they belong there¬ 
fore entirely to history. “ Poliiics,” vol. II, ch. 19. 
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for the false aristocracy as well as the true, nul that the worst trails 
are transmiiled as well as the best. 

The possession of jiroperiy is an et|ually unsatisfactory test of 
pf)litical capacity, es[)ecially if it be inherileil wealih. And so with all 
other tests which do not rest upon intrinsic merit, '^'et the fact that 
no just or ade(]uate tests can be found ri*a!ly pn>ves nothing against 
aristocracy itself. 'I'he <|ueMioii of wliellier liure ought to be a test by 
which to determine the fitness of men to extici.se a share in the 
government, as Seeley observed, is not answ*. n d by shr)\\ ing that we.’llh 
is not Mich a lest .nid that hinh is not mi-. li a test.’' Thv* trouble is 
not so much with ari.stocracy, as with the 1» k of a just and satisfactory 
selective test. 

Koiis.seau aiul JelTerson, both chamr«oiis of ii-.*iia»iTaiy in their 
respective countries, emphasized the disiin-.lioii 1-. l ^vel•ll \vli:»t they called 
natural aristocracies and arliiicial or “ .'-Innr. ” ;;rist(;tracies. Rous.seaii 
considered elective aristocracies to be the only naliiral ones, and these 
he pronounced the “ Ix’.st of all governmenis," since they insured 
“probity, enlighienmeui, experience, and all the other guarantees that 
the government would he wi.sely administered.'* In a svord, he said, 
the best and most natural ordir is wdiere the wi.'iest govern the multi¬ 
tude, il there is any guarantee that the government will hi* conducted 
for the iH’iiefit of the people aivl not fc»r themselves.*'’ JelTerson agreed 
with Koiis.seau in declaring all ari.siocracies based on wealih or birth to 
be “ not only useless hut also mischievous and dangerous,’’ though he 
WMs a .strong defender of tho.se based on “virtue and talent."*^ Con¬ 
trary to the popular Ivlief, he was a believer in ari'-locraiic government 
W'hen the ari.stocracy was of the latter kind.*" “There is," he .said, “a 
natural aristocracy founded on talent and virtue which seems destined 
to govern all societies and all political forms, and the best government 

oppression wliicli li.is come from tyniniioiis uMinirities in ilie past lias, 
as Seeley remarks, come not from arist*H:racics, hut from cjirrnpi oligarchies. 
Much of the ohiection tli.il has 1-cen ilirecled against aristocracy, therefore, would 
be more defensible if it were directed against oligarchy. If the right lesi could 
Ik' devised hy which oligarchy could lie avoided, we shfuild have oidy pure and 
true aristiHTacics, anil thev would he hailed witli delight hv every one. Op. at., 
p. .^47. 

■***“Conirat social,’* hk. Ill, ch. *». It was pronouncements such .is these 
that led Ciamhcttn to remark that Rousse.iii was at he.irt .111 aristocrat. 

-Works.*’ vol. IX, p. 425. 

■* 2 Compare Merriain, “American Political Theories,’* p. 155. 
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IS that which provides most eJlicieiitly for the purity of the choosing 
of these natural aristocracies and their introduciion into ilie govern¬ 
ment." Artificial aristocracies have always been haled by llie masses 
because they are constituted on the theory that some are born to rule 
and others to be their subjects, or because the rich are regarded as 
mc»re (jiialiiieJ than the pocjr, merely by reason of their wealth. All 
of iliem, whether natural or artificial, are apt to be narrow and exclusive, 
and are inclined to arn)gance and excessive conservatisin which at 
limes retards whftlesome progress.*'* 

VVe are entitled by dediulitnis Irom biMmy, siys Woolsey, lo lay 
di>\vn the principle that aristocracy is c rdinarily caj'Jald** o* no l(»ng 
cdiiiimiaiice, when it is the sole governing or by far the strongest power 


All Governments Partly Aristocratic. —In tin* 
g(»vernmi*iu by a small cl.iss, diiTi renliaiefl from the rest «»l the popula¬ 
tion by distinctions of birth and we.ilth, aristocratic giweriiment has 
virtually disappeared in all civili/ed states, altboitgb tl-.ere still remain 
tracis of it in states which have bereilitary executives, wberi* otie t)t 
the legislative chamlxTs contains hereclirary or appointive eK'inenis, or 
where the sulTrage is narrowly restricted by edii.atiotial, |>ropeity- 
(ivv tiing, or other .similar tests. 

^’ei aristocracy in some form is a jn incip.le vvhii It all Mates have 
admitted and lo some extent followed in practice.*"’ In all ancient 
.states, denifKrracies and aristocracies alike, large classes of persons were 
excluded from participation in public alTairs. The laboring classes 
everywhere have been enfranchised only itt comparaiivi ly recent years. 
In Kngland, at the beginning of the ligiiieenih vetiiury t»ne of the 

Itliintsclili, “All;;nncinL* Ik. VI, iji. I'*. Sic; aKo 

Lonl “'I'lic Pirili.sli l^uisiiniilon/’ “Work'^," vnl. XI, |>. k ft)r .1 iliv 

cussion of llic evils of the aristocratic fo'-in. "'rii. ri* ne\er w.is in arisi(u.r.icy,” 
saiil Lavcicxe, *'iiiorc clevuled to lihcrlv or more liili-fl to govern iliaii ili.it of 
England, ycl il opposed every extension of the Milfrage and otien in ligislaiioii 
it sacrificed the interests of the people ii> its own privileges." I'or a full «lis- 
cii'^sion of aristocracy as a fibrin of government see l)e P.irieii, "Primipes de I.i 
science politique,” cli. .S. 

** "Political Science,” vol. H, p. 1. 

.-XI most all the nations,” oliservcd l)c Tncqnevillc, “which have exercised 
a powerful influence upon the destinies of the world by conceiving, following up, 
and executing vast designs—from Rome to England—have l een governed l>y 
aristocratic institutions.” “Democracy in America,” vol. I, p. 25h. 



354 


STRENGTH AM) WEAKNESS (W CIOVERNMEN'I'S 


frcvsi of siarcs, the lower classes and a large proportion of the middle 
classes were excluded from all share in the government of the country. 
And ihe same was true to a less degree in America for a considerable 
period alter the colonies became independent. Modern democracies 
no Kaiger exclude the laboring classes, yet practically all of them apply 
siaiK’ards of illness, even if tlu-y sometimes apply them indirectly and 
in. a manner uncfinscioiisly. l.f)rd Hryce emphasized that in fact all 
g(. ■ernmeiits are aristocratic in a sense. No observer, he said, could 
fail to be impressed by the fart that the world is governed by an 
esiremely small number of persons. “ In ;ill assemblies and groups 
au'l r.rgani/.ed b.odies of men, from a nation down to the committee 
of a club, (lireciions and decisions rest in the hands of a small ])ercent- 
age, less and less in proportion to the larger size of the body, till in a 
gre.it population it becomes an infinitesimally small proportion of the 
whole number. This is and always has been true of all fc’ ms of 
government, though in different <legrees.” He cites the government of 
India as an exetdient example of a government by “an enlightened, 
hard-working, disinterested, very small official class.” liven in large 
democratic countries like (ireat Britain and France and especially the 
United States the |niblic opinion which influences and determines 
policies is made by a vi*ry small percentage of the total population."*** 

111. Okmocrvi'ic or Popular (kjvkrnmf.nt 

Democratic Government Defined. —Deinocralie or i^opiilar 
government, as was pointed out in a previous chapter, has been 
variously defined as :i form of government in which every one has a 
share, as one in which the majority rules, one in which the mass of 
the adult male jHipulation has a voice, one in which public opinion 
controls, etc. ,/\braliam Lincoln conceived ilemocracy to be the govern 
metu of the people, for the people, and hy the people. In estimating 
the strength and weakness of this form of government we may dis¬ 
regard the shades of difference which characterize the various concep- 

“ Mcxlern ncnuKTacics,” vnl. 11, pp. 542 If. Conip,nrc also M.'ilinck (*‘ Tlic 
Limits of Pure OcmcKracy,” ch. 4), whose principal thesis is that democracy as 
a form of government, strictly spe.iking, diK's not exist anywhere anil never has 
existed ; what is popularly called democracy Ixing in fact an oligarchy, that i¥. 
a government hy a relatively small number of persons. 
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tions and proceed on the general assumption that a democratic govern¬ 
ment is one which is consiiiuted and administered on the principle 
that every adult citizen (the present-day conception would include 
women as well as men) who is not regarded as unfit by reason ot 
his having been convicted of crime, or in si>me couniries because of 
his illiteracy, should Jiave a voice, at least in the choice of those who 
make the laws by which he is governed, and that his voice should 
he etpial in weight to that of every other elector. 

The governments of some states which are regarded as democratic 
ilo not come fully up to this standard ; some, on the other hand, go 
further and are organized on the principle that an illiterate citizen is 
qualified equally with a literate person to exercise a share in the 
government to which he is subject, and that this share cannot be justly 
limited to the choosing merely of legislative re[)reseniaiives. In the 
slates of the American Union, for example, voters h.ive the right to 
iKitninate and choose many executive aiul administrative functionaries 
(in most of the states also the judges of the courts), and in this and 
other countries where the principle of the refereiulum has been intro¬ 
duced, the voters have in addition an extensive power of direct legisla¬ 
tion and determination of public policies. Hut whatever the dilTerences 
of practice, they are largely dilferences of degree. In general, the 
di*mocracies of to-day rest on the principle that every honest, self- 
supporting adult citizen is qualified to participate in the business of 
government, and that on the whole he is as well qualilied as any other 
of his fellow cili/ens.'^ I'hey rest, said JelTerson, on confuleiice in 
the self-governing capacity of the great mass of the people-, and in 
the ability of the average man, or of aver.ige men, to select rulers who 

The rheorv is that if snnic i»f the ..nfrnnehised arc reallv nnhi the Rtau-ral 
avcr.ijjc—the “divine averane,” .is W.ilt Whitman descrihed ii--\vill he hi^a 
enough in otTset the danger. In reference to the ahamloiimeni of class rnle. 
Lord Brvee (op. at.. I, p. HS) o’ wrxwl that -‘it was U-lirvcil that hy sinkins 
a deep shaft intu tlic hiimliler Mral.i i.f socielv the spring might he tapped nf a 
simple honesty anci sense of jnslicr which would renoeak* polilics. The attr.igt 
man, he adds! mav have a liviled hnowlivlge and no initiative, I'tit wint he laeks 
in knowledge he may make up for hy shrewdness of judgment and a sympathetic 
comprehension of the worth of his fePnw men. In .1 .sense, therefore, the people 
m.iy he wiser than the wisest indixidii.il or "miip. Lincoln’s aphorism re^.irdini; 
the' impossibility of fooling; .,]] the people all the time was a homely tribute to 
the common intelligence of the mass. 
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will govern in the interest of society.*** But there always have been 
and are Mill many who deny ihe suiindness of this assumption.^® 
Elements of Strength of Democratic Ciovemment.^ —In evalua¬ 
ting the atlviiniages of democracy as a form of government we may 
disregard the uncritical opinions <if those whose faith in the perfection 
of democracy is an cibsession,—almost a religion,-who worship it 
blindly and deliberately close their eyes to the obvious defects which 
actual e.\p‘ iience has siiown it possess.’’" On tlie other hand, we 

need not consider serif>iisly tiie etjiially uncritical and sweeping 
generalizations of men like Talleyraml, who defined democracy as “an 
aristocracy of bla' kguards of Carlyle, who snceringly referred to 
“ the people as a certain luimher of millions, mostly finds ” ; of H. G, 
Wells, who asserts that then* is no case for the elective democratic 
goviTiiment of modern states that cannot be “knocked to pieces in five 
inimite.‘»”;‘'’ of I^ialovici, who asserts that democracy leads to death and 
aristt.'cracy to life etc. Our iudgmuit shtaild he based on the results 
of actual experience and as evidence of this upon the studies of scholars 
who have examined the history and workings of democracy and who 
have recorded the reMilts of their investigation in scientific treatises. 

The test of the strength c;r weakness of a particular type of 
government lies partly in its efilciency, that is, in the degree to which 

(Jtiinlal !iv Mirri;im, “ A!nmcan Poiitic:il Tliiuiics,” p. Ifi.S. 

Siil.L'X'('* Mfiiuiiis of I'lilitics,” p. fsIO) rejects llie correelnes'i of lliis 
iissiimplioii and mainiains aNo with ohxicuis inilli tli.il the doctrine of the con¬ 
sent «if the >*overiied must I e taken xvii!- eiualifieati«»ns. See also Seeley (o/*. cv/.. 
|). ^2/^, xvho .ivseris th.il all democracies as a matter of fact applx* siandanls of 
fitness and that those of a representatixe type an- essentially aristocratic. “I do 
not knoxv," he says, “in xvhat part of liistory von could fin’d a stale founded on 
the prinei]>fe that one \vi\n is as «ooxl as aiioiher.” 

""*l*or e\ani|»Ie, Ikinenift, “ Hisiorv of the United Stales” (ISS5), vol. I, 
pp. I ff., and ffLMT. “A Miulern Utopia,” p. 2:i3. 

”Dejnoeraey,” says Liulovici {op, at,, p. 2^1), “therefore means death. 
It means inviting life’s adversary to the council hoard. Ft means admitting into 
the deliheralions concerning life, one, <ir rather many, xvho can be right aliout 
life I mix' hy a^ fluke, only hy the merest accident, and who could no more l^c 
cxpecU\l to voice the likes and ilislikes i»f healthy permanent life than a kangaroo 
could he expected to go^ foraging for pheasants.” Qimpare also the equally sex*erc 
criticism of Mencken in his “Notes on Democracy” (1926), who asserts that 
dcmcKT.icy is based rui the postulate that all wisdom rests xvilh the inferior four 
fifths of mnnkinil—with the hewers of wood and the drawers of water :—that 
the masses of the jw^plc arc “sheep,” that they are bamboozled and exploited 
by small minorities, etc. 
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It aa'oinplishes tliu primary ends for which ,v;overnmcnls arc established ; 
and pardy in the educaiional, social, and civic effect which it pnxluccs 
upc :i ihe lM)dy of cilizens over whom its aiilhoriiy is exercised. Judged 
on die basis of ils character as a conirivaiici* for doing the things for 
whi.h governments are established, and doing them in a way which 
acoiitls with the geiUTal will of the people, democratic government, 
it is claimed, is superior to all other types—in fact it is the only type 
under which those who exercise public authority can be subjected to 
di • control of those in whose interest they are cho/sen to govern, and 
the only f>ne in which their responsibility to the governed can be ade- 
<|iM»ely enforced. The theory is that, being freely chosen by their 
fellow citizens, ordinarily for short terms, and accountable to them for 
the manner in which they exercise their trtist, those who are called 
kj govern will be the most representative, the most competent, and the 
m( St worthy of the jutblic conlidetue ; wlu reas in a inotuirchy tir an 
aristocracy those who govern may be appointed on the bases of widely 
diireretit considerations. In shtirt, it is claimed that |>opular electi(»n, 
laijudar control, and pt)|)ii).ir' resjionsihiiity are m(/re likely to insure a 
greater degree of efficiency than any other system of government. 

By no one was the strength of democratic government in its 
representative form sf) ahly set forth as by John Stuart Mill, who 
de-Hied it as that form in which “‘the whole people, or some numerous 
f.ortion of them, exercise the governing power through deputies periodi¬ 
cally elected by themsi-lves.” There is no difficulty in showing, he 
asserted, that the ideally best form (»f government is that in which the 
supreme controlling power in the last resort is vested in ihe entire 
aegregale rS llie community, every citizen not only having a voice in 
the exercise of that uhim ile sovereignty, Ian In ing at K’.tst occasionally 
tailed on to take an actual part in the government, by the personal 
discharge ('f some public fitnctkai, local or gcner.il.’''* TIk* only 
gfivernment, he contintied, which can fully satisfy the exigencies of 
the social state is one in which the whole |^ci»ide pariici|\Ue, and the 
degree of piarlicijulion should everywhere he as great as the general 
degree of improvement (*f the community will allow, and ultimately 
all should be admitted to a share in the ^overeign power of the siate.*'*^ 

Representative GiAcriv^'cnt,** p. 5J. 

“ Representative Govi rnment,” p. 6ft. 
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So far as the welfare of the community is concerned, the superiority 
of popular government, Mill w(‘nt on to say, rests upon two princi]:les 
of as universal truth and applicability as any general proposition which 
can be laid down respecting human affairs. Tlie first is, that the rights 
and interests of the individual can be safeguarded only when he is able 
to “ stand up ” for them himself; the second is, iliat the general 
prosperity attains a higher degree and is more widely diffused in jjro- 
portion to the amount and variety of the presonal energies enlisted 
in promoting it.'*'* 

But the greatest glory of democracy in the opinion of its votaries 
does not flow so much frcmi its own inherent excellence as a form of 
government, as from its influence in elevating the masses of the people, 
developing their faculties, stimulating interest among them in public 
affairs, and strengthening their patriotism by allowing them a share in 
its administration.'*** “No man is free in the political acceptation of 
the word,” said Liiveleye, “ if he does not have some share in the 
government of his country, and he who is governed not by functionaries 
whom he has helped to choose, but by authorities constituted without 
his consent, is a subject, not a citizen.”'*’ I^)rd Bryce pointed out that 
the manh(M)d of the individual is dignified by his political enfranchi.se- 
meiit and that he is usually raised to a higher level by the sense of 
duly which it throws upon him.**” Mill likewise very aptly remarked 
that a man who has no vote in the government to which he is subject, 
and no prospect (»f obtaining one, either will lx.' a malcontent or will 
feel as one whom the general affairs of society do not concern. For a 
government in which the masses have no share they do not feel the 
same readiness to make sacrifices. Democracy strengthens the love of 
country because the citizens feel that the government is their own 
p. *52. 

Jtliintschli, “Allftcmcinc Smatslchre,” bk. VI, ch. 21 ; also his 
“Poliiik," bk. VI, di. 2; also Pradicr-Fodere, “Frincipcs genc'raiix dc droit dc 
poliliqiif,*’ cic., p. 2*10. 

Gouveriiemcnt dans la dc^^mocratic,’* vol. T, p. 273. 

at., vol. I, p. 150. Other writers emphtisizc lliat one of the chief 
values of dcnuxrracy ciinsists in the fact that it rests on the idea of the person.il 
frecflom of the individual, that it is an expression of the sense of rijjlit on which 
the inocjern .stale is founded, and that more than any other form of government 
it contributes t(» the development of the all-round man. Compare in this sense 
Hobhousc, “ Democracy and Reaction ” and his “ Social Evolution and Political 
Theory **; Hobson, “ Imperialism ” ; and Jordan, “ Imperialism.” 
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creation and that magistrates arc their servants rather than their 
masters. The French people, to quote Lavelcye again, never began 
to Icjve France until after the Revolution, when they were admitted 
to a share in its government, since which time they liave adored it.''*® 
PojHilar governments, resting as they do on the consent of the governed 
and upc»n the principle of equality, are also likely to be more immune 
from revolutionary disturbances than those in which the people have 
no right of participation. Thus De Tocqueville remarked that almost 
all revolutions which have changed the face of the world have had for 
their jiurpose the destruction of inequality- 

The same author, in his study of democracy in America, dwelt 
re|K*atedly upon the interest which the American people took in public 
ail.iirs, their high state of ititelligence in regard to political matters, 
and their natural patriotism.”** He pointed out that one of the great 
advatitages of a democracy is that it serves as a sort of training school 
for citizenship. Mill likewise laid gretit stress upon the influence of 
democracy in elevating the character and political intelligence of the 
masses. Tlie “ most imiiortant point of excellence,” he said, “ which 
any form of governtnent can possess is to promote the virtue and intelli¬ 
gence of the peojde themselves, and the first consideration in judging 
of the merits of a particular form of government is how far they lend 
to foster intellectual and rncjral c|ualities in the citizens.””* The govern¬ 
ment which does this best, he coniiiuied, is likely to be tlu* lx*st in all 
other respects. Democratic government, more than any other, he 
thought, produced this result. 

Weaknesses of Democracy-— Dciiiocralic government has 
always had its critics and even to-day when it has become very nearly 
universal, they are by no means lacking. In ancient and medieval 
times its very name connoted the idea af gf>vernment by the irres¬ 
ponsible multitude. Aristotle classified it as a degenerate or perverted 
form of constitutional government. Treitschke mentions that in the 
Rathaiis of Augsburg there are three allegorical paititings, one of which 
represents aristocracy in the guise of a solemn senate, another monarchy 
as a brfxjding desfiot receiving the humble homage of a gorgeous train 
of followers, and the third, democracy, as a drunken CTeon surrounded 

cit., vol. I, p. 274. 

**®Scc especially, vol. I, pp. 94, 97, 259, 203. Op. dt., pp. 27, 29* 

GAR. p.s. —24 
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by a yelling The last-mentioned picture represented, at the 

time it was made, the current conception of the character of democracy. 
Oitics no longer regard it as so debased, but they attack its foundations 
on other grounds. In the first place, they assert that it attaches undue 
importance to c|uantity rather than quality. It makes the decision of 
the majority of the mass, even if a very small majority, the law, when 
the opinion of the minority, by reason of its superior intellectual, moral, 
and economic capacity, may be the wiser. 

It rests upon what is declared to Ik? a false principle, namely that 
every man, whatever his real worth, is the equal of every other man 
so far as his capacity to participate in government is concerned, and 
cf nsec|uently that no man's vote should count for more than that of 
another man, in the choice of i^ublic officials and the determination of 
public policies.”*** It either underestimates the value of special training 
and expert knowledge in the business of government, qualities which 
are considered essential in the field of private business, or makes it 
difficult to gel experts into the public service. Yet, as the late Mr. 
lustice James Fitzjames Stephen once remarked, the work of govern¬ 
ing a great nation, if really done well, re(]uires an unusual amount of 
special knowledge and the steady restrained and calm exertion of a 
great variety of the highest talents which are to be found.”* .Democracy, 
it is contended, means government, in large measure, by the ignorant, 
the untrained, and the unfit. It distrusts s)H‘cialists and is inclined to 
regard government by them as inconsistent with true democracy.®*"* 

“-“Politics/’ vnl. 11, p. 229. 

“•'Compare as to this MallfK'k, “'riie I/imil.s of Pure Dcmocr.icy,” p. 42, and 
]kirtlH'4cniy, “ Lc probleinc ilc la competence clan.s la demficralic/* p. 2*^3. 

“'“Liberty, Fraternity, and Ecpialiiy,” (1S73), p. 24^. 

“•"’As to this criticism, see FaRUct, “Lc cube de rincoinpctcncc“ (1912). 
“Government,” be says, “is an art and it presnpjMwcs knowledge, but ibc people 
arc governed by men who have neither knowledge nor art ancl who are chosen 
lu^raiise they have them not” (p. 3*5). Inc<impetencc, be says, permeates all 
branches of the French government and especially the judiciary. Professor 
Rarthelemy in his stimuLiting ho(»k, “Lc proldemc de la competence dans la 
dem<Kralic” (19|S), als*) points out that the great weakness of democmey is the 
incompetence of those who govern, the prevalence of amatctirisnic in the public 
service, and the general belief that every one is fit to govern. Democratic gov¬ 
ernment, he says, of all governments, li.as need of the most technical skill, vet 
it exacts the least. In practice it insists upon certain formal qualifications for 
apptiinrmcnts to the inferior |M)sts but not for the higher «^ncs. 1'he hijrher the 
office the fewer are the evidences of capacity required. See especially his intro¬ 
ductory chapter. 
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Mr. A. G. Sedgwick in a critical study of the weakness of American 
.democracy, entitled “The Democratic Mistake ” (1912), points out, as 
other writers have done, that one of its chief defects lies in fhe lack of 
adeiiLiate means for securing an enforceable responsibility ; that the pre¬ 
vailing belief that responsibility can be obtained by an attempt to make 
I'uhlic officials responsible to the community through popular election, 
short tenures, and rotation in oflice, has not been justified by the facts ; 
that, on the contrary, the only effective method of securing real res¬ 
ponsibility lies in security of tenure as is the practice in private business. 
'Fhe failure to provide this method, according to him, constitutes the 
great “democratic mistake.”*’’** But democracies look with ilisfavor up¬ 
on infreiiuent elections and long tenures because they are po|Hilarly 
Ixlieved to be undemocratic. Democracies are further criticized be¬ 
cause they distrust natural lenders and are a prolific breeding ground 
for agitatcirs, flatterers, bosses, and demagogues.'*^ Again they are said 
to be wasteful and extravagant; they tend to level society down rather 
than up; and they are indifferent to, if not actually hostile to, the 
advancement of education, science, literature, and art.**** 


’••’’Sve especially pp. SH)lT. nnil IlSff. Compare the somewhat similar views 
of ihc French writer M. Faguet in his “The Dread of Responsil^iliiy *’ (Kng. 
inns*, hy H. J. Putnam, l'M4), where he critici/cs the French democracy for the 
rc.ison that it is founded on the principle of “universal irresponsibility.” The 
French, he says, have a sort of instinctive fear of responsibility, and to avoid it 
i!iey have divided it, subdivided if, and disfH'rscd it so that it has ceased to exist- 
■'M'he sole governing power resides in a confused mass which offers no point 
to which a man can address himself if he has a complaint, a claim, or an indig- 
Jiaiii protest to make.” See especially Chapter 4. M. I'aguct advocates an arisiiv# 
cracy not of wealth or birth hut of capacity, an aristocracy composed «»f that 
part of the nation which has character and ability. 

Compare Treiischkc, “Politics,” vol. 11, p. 290, on the character and h.ilefiil 
influence of demagogues. 

This criticism is made hy Treitschke. Democracy, Treiischke asserts, has 
no taste for education beyond tlic elementary and technic.'il (//»//., IF, 32?), and 
SVC may lfx)k in vain to see art and science encouraged hy modern democracy. No 
democracy has ever pnuluccd a second Fli»rcnce (//vV/., 11, p. 2H5). See also 
Hluntschli, “Allgcmcinc StaaLsIchrc,” hk. VI, cli. 23; also his “Politik,” hk. VI, 
ch. 2. Rlimtschli, however, thinks that democracies are more favorable than 
other forms of government to public education, charity, etc. The subject is <lis- 
cussed by De Tocqucville in his “Democracy in America,” vol. II, hk. 1, chs. 9-12. 
See especially pp. 32, 3*). 40, 42, 51, 52, 80, of the English translation hy Reeves. 
See also Maine, “Popular Government,” ch. 1 ; and Lavclcyc, “Lc goiivcrncmcnB 
idans la democratic,” bk. VI, ch. 7. 
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Maine’s Estimate of Democracy^ —One of the most vigorous if 
not well-founded criticisms of democracy made in the nineteenth 
century was that of the Eni»lish jurist, Sir Henry Maine, in his 
“Popular <ioveriimeni " published in 18S6. Maine, after a review of 
the history of popular [government, concluded that “ it affords little 
Mijjport for the assumpiif>n that it has an indefinitely long future be- 
ff)re it.” Ex|H'rieiice, he asserted, rather tends to show that it is a form 
of government characferized by “great fragility,” and that since its 
appearance in the world “all forms of govcTiiment have Income more 
insecure than they were hefori*.” “Popular governments,” he declared. 
“ have been repeatedly overturned by mfihs anti armies in combination ; 
f>f all governments they seem least likely to cope successfully with the 
greatest of .ill irreconcilahles, the nationalists ; they imply a breaking 
up of political power into mcirsels and the giving to each person an 
infinitesimally small |)ortion ; they rest upon universal suffrage, which 
is the natural basis of tyratiny ; they are unfavorable to intellectual 
[progress and the advance of scientific truth ; they lack stability ; and 
they are governments by the ignorant and unintelligent.” “ Of all the 
forms of government, democracy,” he declared, “ is by far the most 
diflicult.” It is this difficulty that mainly a.ccounts for its “ephemeral 
duration.”'”* 

'Die inherent difficulties of demcKTatic government, he went on 
to s:iy, are so great anil manifold that in large complex modern societies 
it could neither last nor work if it were not aided by certain forces 
which are not exclusively associated with it, hut of which it greatly 
.stiriLilates the energy. '^I'he prejudices of the people an- far stronger 
than tho.se of the privileged classes ; they are far more vulgar and they 
are far more dangeroits because their opinions are apt to rtin counter 
to .scientific conclusions.^'* 

Maine ileiiied that there is any real connection between democracy 
and lilHTty, and a.sseried that in case* there is and the choice has to 
be made between them, it is even better to remain a nation capable of 
di.splaying the virtues of a nation than to be free.*' “ By a wi.se consti¬ 
tution,” said Maine, “democracy may lx- made as calm as the water 

Prailicr-Fculore (“Principcs generaux dc droit dc politique,** etc., p. 2-10), 
who, while pronouncing democratic government to be the **most rational in 
principle,” decl.ired th.u it i.s the “most difficult to apply.” lhid„ p. 67. 

' Ihid., p. 63. Maine c.\pressed the opinion that the government of a bene- 
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in a great artificial reservoir ; but i£ there is a weak point anywhere in 
its structure, the mighty force which it controls will burst through it 
and spread destruction far and near.”‘“ 

Lecky’s Criticism.— Another critic of ileiiiocracv was the 
English historian Lecky, who in two volumes entitleil “Democracy and 
lalhTiy " dwelt upon the dangers of government by the “ poorest, the 
nioM ignorant, tlie most incapable, who are necessarily the most 
iunnerous/'“* The idea of governiner.t Iw • uch a class reverses, he 
(Ie«.lared, all the past experience of m.inkind. “ In I'very lield *»f lur.nan 
i-nlerprise, in all the Lomj'iilatir.ns of hie, l.y tb.e liie\(»rabli* 1 nv of 
nature, superiority lies witli the few and not with the many, and 
success can be obtained liy placing the guiding and controlling power 
mainly in their hands." “ IXanocracy insures neither heiur govein- 
mi'iit nor greater liberty ; indeed, some of the strongest demiKialic 
tendencies are adverse to liberty. On the contrary, strong argiimeiils 
ni.ty be adduced botli from history and from the nattire of things to 
show that democracy may often prove the direct opj^isju* of lilieriy.'* 
'lo place the chief power in the most ignorant classes is to place it in 
the hands of those who naturally care least for political lil)(‘ity and 
who are most likely to follow with an alisidtiie ilevotion some strong 
leader. The up|)er and middle classi-s iiave shown the gnaie^l devo¬ 
tion to liberty and have been its most ardent defenders, while democracy 
has often enough sought to dethrone il."‘ Speaking of the United 
Slates, he declared, as De l'oct]iieville hail ilone before him, that in 
hardly any other country d(»es ilu* best life and energy of the n itioii 
How so hahitually apart from politics, .nul is the best laliMii so rarely 
chosen to the public service.*”' Likewise he adopted the vii‘W of De 
Tocijueville, Laveleye, Hluiii'chli, Maine, and 'IVeitschke that <Iemfv 

\»)K‘nt despot was preferable to that of a demixrracy. “'riur.- is pn ddiihl,'' he 
s.iid, “that the Roman emperor cared more fur the general gnud of il.e \asC 
groups of six:ietics siihject to him than the Roman repuhlic had done." " I*n|)iil.ir 
Go\eminent," p. SiJ. Of. also laivcleye on "The (iiaid Despot," np. cit., hk. V, 
ch. 7. 

l^Op. cit., p. 111. 

"•M’or his views on government !)y the "unthinking and irresponsihle imilii- 
tude,” see vol. I, pp. 18-21, where the evils of universal sufTrage are dwelt upon. 
I-ceky expressed the opinion that it would be a misfortune if the hereditary 
clement in the Rritish House of Lords were excluded (I, p. 381). 

«//7/V/., pp. 212215. 

Ihid., p. 94; Dc Tocqueville, op, cit., vol. I, ch. 13. 
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cracy is unfavorable to the development of the higher forms of intellec¬ 
tual life, such as literature, art, and science ; in short, that democracy 
levels down quite as much as up.'** Speaking of the alleged equality 
upon which the American demcKracy rests, Maine declared that “ there 
has hardly ever bi;en a community in which the weak have been pushed 
M) piteously to the wall ; in which those who have succeeded have so 
unitormly been the strong, and in which, in so short a time, there has 
arisen so great an inequality of private fortune and ilomestic luxury."'" 
Laveleye, in his work entitled “Le Gouvernement dans la democratie,'’ 
likewise argued that democracy drjes not necessarily produce equality 
any more than it produces liberty, and that it is, besides, the enemy 
of both wealth and culture. Inequality of conditions and the struggle 
of classes, he declared, were responsible far the fall of the ancient 
democracies. If the people arc ignorant and inca.jxible, democracy must 
inevitably degenerate into anarchy and despotism, and both equality 
ami liberty will be losi.^^ Tliese criticisms, especially those of Lecky, 
however, have been answered by various writers who have pointed out 
that some at least of the defects which they attributi'd to democracy 
arc not caused by it but rather accompany it, ami that democracy is 
not necessarily government by the ignorant and unfit.''* 

pp. ins, ms. 

“ Pcipiilar Government,” p. 51. Compare also Stephen (“ I.ihcrly, Frater¬ 
nity, and hqiialily,” p. 2.Sn), who remarks that "in a pure democracy the ruliii>» 
men will he the wirepullers and their friends; but they will be no more on an 
ecpialily with the people than soldiers or ministers of state are on an equality 
with the subjects of a monarchy. Under ail circumstances the rank and file arc 
ilireclcd by leaders of one kind or another, who rci the command (if their collec¬ 
tive force,” Lord Eroiij^ham (“Works” vol. .\1, p. 4) olTered the following 
eilimatc of democratic government; "The denuKratic form has some \irtucs 
of a liiRh order. Tlic rulers have no sinister interests ; personal amrfition has 
no scope; purity is promoted, not merely in the conduct of public men, but in 
the manners of the people ; and the resources of the stale are hus'.ianded at all 
times ; while in war they are fully cidicd forth. The defects, however, arc equal 
to tlie excellences. The supreme power is placed wholly in irresponsible hands, 
l)ecau.se the holders of it are secure from all personal risk, and beyond the reach 
('f censure ; and those whom they choose to exercise it share in their irresponsi¬ 
bility. There is no security for steady and consistent jMdicy, either in foreign or 
domestic alTairs ; a risk of entire and violent change attends the administration, 
and even the constitution ; and the peace of the country, as well abroad as at 
home, is in perpetual and imminent danger.” 

^’’Sec especially hk. VI, chs. 5, 6 and 7. 

^"For example, Hascom, “The Alleged Failure of Democracy,” Yale Reriew,. 
Vol. IX (19U0), and (iiddings, “Democracy and Empire,” pp. 200ff. 
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Treitschke’s Indictments—One of the most violent assaults 
inailc upon democracy as a form of government during the nineteenth 
century was that of the Cjerinan historian Heinrich Treitschke, who 
was an almost blind worshiper of monarchy, especially the Prussian 
type, which he pronounced to be an enlightened despotism. His pre¬ 
judice against American democracy in particular was intense. From 
the technical standpoint the aristocracy of southern slaveholders prior 
to the Civil War was, he said, “infinitely superior to the democracy 
of the North,” which he regarded as a corrupt dollar-worshiiung 
plutocracy, or oligarcliy of the rich.”** In fact, he pn>phesieil, the consti- 
iiiiion of the United Stales was already “on a downward path.””* His 
estimate of the linglish, French, and Swiss democracies was hardly less 
severe. France was in fact “a complete plutocracy, an oligarchy of a 
few banking houses who avail themselves silently of democratic forms 
in ordiT to exploit them for their own ends.” As to Switzerland, it 
was “ undeniable that Swiss lilx?rty is positively less than in Prussia.””^ 
Hie whole conception of (U*mf)cracy, resting as it does uiion the principle 
of equality and the rule of the majority, is false, he said ; it lends to 
exploit the rich for the benefit of the poor ; it is fickle, incompetent, 
discourages brilliancy of intellect, fertilizes the soil for demagogues, and 
does little for the promotion of culture and the higher spiritual things 
of life.”" 

In view (jf I'reitschke's violent prejudices and his amazing ignor- 

Politics” vol. Ft, p. 271. :m. 

"-//’/V/.. 275. 

See ifu'tl., especially cli. 2U, for his indictment of democracy. Most (iernian 
writers on politic.d science prior to the WorUl War reg.irded democracy with 
skepticisoi. Hashach in his “Die moderne Demokralie" fP>l2)—the most 
notable coiitribiiiioii to the history and workings of democnicy by a (lerman— 
expressed a distinctly unfavorable opinion of duiiKxrracy. After an examination 
of die forms and history of democratic government in the various countries 
where it has been tried, he concludes ; "The picture of the democratic slate 
portrayed in tlic foregoing pages will convince no one w'ho compares it with 
constitutional monarciiy that it is superior. Montesquieirs judgiiient that by its 
very nature democracy is not a free form of political organization is as true to-day 
as it was 16!) years ago, although it has since that time posed as the defender 
of freedom." Sec also the criticism of democracy hy a group of German scholars 
in a volume entitled “Modern Germany,” published in 1915 as a defense of 
German political institutions and policies. The gist of their indictment is that 
democratic government means class rule, political corruption, and changeability 
of policy. 
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ance of the history and experience of the democracies which he 
criticized, his opinions are entitled to little weight. 

Other Recent Critics. —^Ainong the more recent and more 
nfKxIerate critics of democracy may he meniitmed the English scholar 
W. H. Mallock, who in his “ The Limits of Pure Democracy ” (3d cd., 
WIS) made a searching examination of the premises upon which 
modern demoiracy resis, and pointed out that in so far as it assumes 
ec|uality cjf innueiice among all men, demcicracy does not and never 
has existed ; Professor I'>nest Parker, who asserts tli.it the cost of demo¬ 
cratic government in loss of efficiency is enormous, and when “all is 
said and chine, it me.ins the rule (if the few manipulators who can 
collect sulTrages in their own favor with tlie greatest succe'-s the 
French writer lA‘hon, wlm maintains that popular government is too 
much swayed hy emotionalism and tends to !H*come government by 
crowds Walter li. Weyl, who apparently considers th(‘ American 
demcKTacy tf^ he a corrujn plutcKracy ;'*** and Profevssor (liddings, who 
sees two dangers in democracy : first, an “ unbridled emotionalism ’* 
which finds its graver manifestations in the violence of mobs and 
revolutions, which upholds the “absolutism of the multiltide and 
tramples on all rights of minorities” ; and second, the decay of national 
character.”^ Some writers who are attached to the democratic ideal 
advocate various changes in the system as it actually exists.”^ 

Whatever the merits of these criticisms, another should he now 
added, ■ one which applies with peculiar force to American dem<icracy, 
namely, the evil eiTects of the lavish exjiendiiiirc' of money in elections. 
As is well known, the sums which are exixMuled directly and indirectly 
during every presidential campaign to promote the nomination and 
election of particular candidates amount to many millions of dollars, 
and the investigation by a committee of the Senate in 1026 of expendi¬ 
tures by or on behalf of certain candidates for the upper house of 

“l*()litic:il Thoughi in England from Spcnccr to the Present Day,” p. 172. 

**®Scc among others his liook “Tlic Crowd.** 

**"T)ic New Democracy” (1014), especially ch. 7. 

“ DemcKrtney and h'mpirc,** p. 2?9. 

****For example Follett (”Thc New St.itc,” 1018), Lippman (“Public Opinion,** 
1022), Croly ("Progre.ssive Dcmixrracy,” 1015), How'c (“Revolution and Demo¬ 
cracy**), W.'illas (“The Great Society,” IW), and Bentley (“The Procc.ss of 
Government,*’ 1908). 



DEMOCRATIC OR POPULAR GOVERNMENT 


M<7 


(!(/iij.,Tcss revealed the fact that in some cases the amount expended 
by or for a single candidate in order to obtain a nomination approxi¬ 
mated a half million dollars. F.ven assuming that all such expendi¬ 
tures are entirely honest and legitimate, such a practice is incom|\itil)le 
wirh the s|iiril of true democracy, one of whose tenets is that the 
j iildic otlices should he open ecjually to all who possess the tinaiilica- 
fifHis re(|uired by law. Surely a democracy in which monev plays so 
;reaL a role, where ambitious candidates with large loriunes have an 
H'l-rmous advantage over dieir less favnred I'.m perhaps more deserv¬ 
ing and belter'Ciualified compelinns, is unlike what ihi‘ fminilers Ix*- 
i’cved they were establishing, ;!nd in cuiillici widi the better ideals of 
fijose to-day whose faith in its future still abides. It is probably true - 
•nd it has often beeti a matter of reproach- that it c(»sis more in lime 
and money to give elTecl to the processes of (Uanocracy in the United 
States than in any other country of the w’Drld."** 

Lord Bryce*s Estimate. —-The latest, and by far the mo.sl 
o mprebensive and v.iluable study of the actual workings of democracy, 
is the recent work of the late Lord Hryci* in tw’o volumes, entitled 
“Modern Democracies,” published in Hased both on wide 

tiling and on personal observation, ami being the work of an illus¬ 
trious scholar whose sympathies were, on the whole, (»ii the side of 
linnocracy, his conclusions are entitled to great w'eight. He examined 
ill turn the elements of strength and weakness t.\ demo'iacv in geneial 
.111(1 of the more im|iortaiu existing democratic slates in jxirlieular. 
Mis study is char.icteri/.ed by keen insight, profound analysis, and a 
svm|»;ithelic point of view'. In all the literature of democracy there is 
no analysis and evaluation which is f.'.irer or freer o^ manifest i^rejudice 
nr preconceivc-d. opinions. In a general review ol’ American democracy 
he enumerated the defects which have revealed themselves in the w'ork- 
ings of pijjiular government in tlv Unit d Si-Uv*. Among the more 
imjxiriant of these are : the decline of popular conlidoncc in the slate 
legislatures :ind in a less degree in the na»ional Clongress ; the inferiority 
of the judiciary “in the large majority” of the '■■t.tic*s ; the slow, un¬ 
certain, and often inefleclive administration of criminal justice ; the 
imperfect enforcement of the laws ; the incompeienc, wasteful, and 

Compare as lo this strictures of Hasl)ach, “Die moderne Dcmokratic,” 

p. 597. 
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corrupt government of the cities; the increasing tendency of party 
organizations, controlled as they are by professional politicians, to be¬ 
come selfish and oligarchic ; the “ formidable ” influence of wealth, 
and especially of corporate wealth, upon the legislatures and even upon 
the courts ; and the increasing failure of the public service to attract 
men of brilliant gifts, this too in a country where talent al^^unds.***^ He 
pointed out, however, that certain of these defects are due to causes 
that are not political or which are not inheren.t in democracy as such, 
and which may exist and have exissed in gcjvernments which are jiof 
democratic. Summing up the chief faults observed in all the six demo¬ 
cracies with which his study deals, he siiys they may be described as : 
(a) the influence of money in perverting legislation and administration ; 
(h) the tendency to make politics a trade or profession ; (c) extravag¬ 
ance in administration ; (//) the distortion of the doctrine of ec|iialiiy 
and the failure to appreciate the value of administrative skill; (e) the 
undue power of parly organizations; and (/) the tendency of legisla¬ 
tors and public oflicials to bargain for votes in the passing of laws 
and in tolerating breaches of order. lUit of these faults, th(' first three, 
as he pointed out, are found in all governments, whether democracies 
or otherwise; and while the last three are most often found in demo¬ 
cracies they are not an inseparable feature of democracy. He admitted 
that democracy has opened some new channels “in which the familiar 
propensities to evil can flow, but it has stopped some of the old 
channels, and has n()t increased the volume of the stream.” Two 
dangers, he thought, threaten all democracies. One lies in the self- 
interest of those who get control of the machinery of government and 
turn it to ignoble ends ; the other is the irresjion.sible jxnver wielded 
by those who supply the people with the materials they need for judg¬ 
ing men and measures—the dissemination by demagogues, through the 
press, of untruths, fallacies, and incentives to violence.”' 

The argument that democracy tends to repress individuality and 
originality, and to level society d<»wn to the average, <md that it is itn- 

®®Vol. 11, pp. 154-155. Already in his earlier work “'Hie American Com¬ 
monwealth '* (I, 4S3), Hryce had expressed the opinion that one weakness of 
democracy everywhere is that it undcrestiniates the difficulty of government and 
overestimates the capacity of the common man. 

iNd., pp. 458.4M). \ good summary of I-ord Bryce’s estimate «>f demo¬ 
cracy will he found in an article by Professor Becker entitled “Ltird Bryce on 
Modern Democracies,” Pol. Sci. Qttar., vol. XXXVI, pp. 66311. (1921). 
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favorable to the development of science, education, art, literature, and 
culture generally, Bryce thought was based not upon facts but upon 
conjectures as to what might happen under certain political conditions 
which were assumed for the pur|X)ses of the argument to be ilie only 
coniliiions worth regarding. There is nothing to show, he said, that 
fleniocracy has either fostered intellectual prc)gress as the early liber.ils 
contended that it would, or that it has, on the other hand, discouraged 
or retarded it. The truth is, letters, arts, and science have flourished 
under all forms of government, monarchies, aristocracies, aiul demo¬ 
cracies alike. The movements of iniellecliial anil moral forces are so 
subtle and intricate that any explanation drawn from a few external 
facts is sure to be defective and likely to be misleading.'''“ 

The Future of Democracy. —Whatever may be the weak¬ 
nesses of democracy, and they iitidoiibtedly exist, it seems destined to 
become universal. In fact it has already nearly become such. Since 
the close of the V^orld War we have seen even the r(K‘k-riblx‘d aiitn- 
cnicy of Germany transformed into a republic with all the modern 
democratic institutions such as universal siiiTrage without distinction 
of sex, popular election of the head of the slate, parliamentary minis¬ 
terial responsibility, proportional representation, the referendum, the 
initiative, and the recall. Old im>narcliies such as Belgiiitn, Rumania, 
and Hungary have introduced new demixrraiic institutions. It is 
hardly likely that they will ever again turn away from democracy, for 
the reason, as Laski remarks, that men who have once lasted power 
will not surrender it.**'* Whether, as Sidgwick remarki-d, democracy is 
“a depressingly prevalent political fact,” it is, as he himself admitted, 
“a widely and enthusiastically accepted political ideal."***' Recently 
Russia, Italy, Austria, and (iermany liave ahandoiied it, hut it is doubt¬ 
ful whether their abandonment will be permanent. Sir Henry Maine, 
who ventured the opinion that the history of popular government did 
not warrant the assumption that it had an indefinite future, admitted 
that the example of the United Stales had done much to raise the 

pp. 519-526. 

Grammar of Politics/* p. 17. Stephen (o/». cit., p. 24?), more than half 
a century ago, felt oliligcd to .say that **thc waters arc out and no hiiinaii force 
can turn them back/* "hut/* he added, "I d(j not sec why as we go willi the 
stream, we need sing Hallelujah to the river god.” 

Elements of Politics/* p. 608 . 
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credit of democratic republics and to reveal their possibilities. Lecky, 
who, like Maine, feared and distrusted democracy, also admitted that 
it wa.s ** likely to dominate, at least for a considerable time, in ail 
civilized countries,'* and that the only questions to be met were those 
rclaf*ng to the form which it should take and the means by which its 
cliai.let eristic evils could be best avoided. 

We are free to Lrltici/e democracy as much as we please, but as 
b.irilielemy remarks, it is as vain as to criticiz-e the cfiursc of the seasons 
(»r die laws (jf aiiraction of the stars. Democracy will reply sum ijuiii 
sum:*'’ 

It is not imjjrohal.'le, however, that the forms of democracy as it 
e\i.us in some ccnintries will iindt ri»o important changes. Tliere arc 
th(.'.e who maintain that the rv-medy for the existing ills is not less but 
mere democracy, and that consequently the changes that are likely to 
follow will involve a further extension of the democratic principle. 
(-Jn the other hand, an increasing luimber of wise observers believe 
that democracy has been perverted through an attempt to throw upon 
the peojile tasks for which they are incompetent and that a reaction 
is inevitable. Lord llryce was certainly not over optimistic regarding 
the future (if democracy. In the form which it has almost every¬ 
where t.iken, that of govi*rnment by .i representative assemblv, he 
thought it shows signs of decay ; in nearly every country the confidence 
in such assemblies has perceptibly declined ; in some they have shown 
themselves unecpial to their tasks, and in others too subservient to 
parties.***’ The recent virtual displacement of representative govern¬ 
ment in a number of European countries by dictatorships has been due 
in part to the dissatisfaction with the representative system. Neverthe¬ 
less it is, as Hryce aptly remarked, up to ihc«c who critici 7 .e democracy 
to suggest something belter to take its place. 

Essential Conditions of Successful Democracy.— In the light 
of a varied and wiile experience with clemocracy we are fully justified 
in concluding that there are certain conditions which are. essential to 
the successful working of demcKratic government. Maine, who was a 
severe critic of democracy, admitted that with a “wise constitution” 
the turbulence of democracy might be restrained and made as ‘‘calm 

Lc problemc dc la competence,** p. 251. 

Cl/., vol. II, p. 576. 
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as water in a reservoir.” Lecky, who likewise criticized American 
democracy, admitted that it was not a failure. lJut, he adtled, one duty 
is absolutely essential to the safe working of democracy anywhere, 
namely, “ a written constitution, securing property and contract, placing 
(lilFiculties in the way of organic changes, restricting the power of 
majorities, and preventing outbursts of mere temporary discontent and 
more casual coalitions from overthrowing the nuiin pillars of state.”'*^ 
It is hardly necessary to say that perhaps the most fundamental of 
all conditions to the successful working ot democratic government is 
that the people who work it shall possess a relativcdy high degree of 
political intelligence, an abiding interest in public ailairs, a keen sisisc 
t f public responsibility, and a readiness li> accept and abide by the 
ilecisions of the majority. 'I'he majc.riiy in turn must b.e willing to 
recognize that strong minorities have rights which are entitled to 
respect and camifil be disregarded without violating f»m* of the funda¬ 
mental principles of popular government. The distressing indiiTerence 
of the electors in many countries is undoubtedly a danger to democracy. 
It was a wise saying of M(jntes(]i!ieu that the tyranny (d a jnince would 
hardly bring a state to ruin <|uickei* than would indilTennce to the 
r mmon welfare in a republic. Liveleye and Mill vrry properly 
maintained that democracies should |mjvide at the expense i>f the state 
the facilities for elementary edtication and that it should even be made 
obligatoryHappily many of them are lo-iiay fiillilling this duly in 
a high degree. 

Lord Hryce justly concluded that popular government will flourish 
and decline in proportion to the moral and intellectual progress of 
mankind. It assumes, he said, not mtTely intelligiaice derived from 
IBooks—mere ability to read and write—but an intelligence “elevated 
by honor, purified by sympatiiy, and stimulated by a sense of duty 
to the community.” In short, the fiiiure of democracy is a part of 
two larger branches of inquiry : the fiiiun* of religion .and the |>rospects 
of human progress.”'* Professfjr Jlariheleiny, who has written a j)en(> 

Op. cit. vol. I, p. 112. 

**** Lavclcyc, op. cit., p. 3 jS ; Mill. op. cit., p. As to the kind of insinic- 
tion most necessary in a clnnncracy see flie views nf Gidelinks, op. tit., lik. XIV. 

cit., vol. I, p. 71, vol. il, p. fit*. Mill also einphasi/cd the necessitv of 
interest, .sympathy, and tJic sense of public responsibility as essential conditions, 
op. cit., ch. 4. 
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(rating study of the subject, concludes that the essential condition of 
success is that democracy shall Ik: ‘‘directed by the wisest, the most 
intelligent and the best, in a word, although it excites prejudice, by 
the elite of the population.'”” 

Varying Aptitudes of People for Democratic Government.— 

The results of experience undoubtedly prove that the success of demo¬ 
cratic government must vary with the aptitude of peoples who operate 
it, because, as Mill observed, governments are human instruments and 
must be worked by men. Ortainly there are not lacking countries 
in which it has been introduced where the results have been disappoint¬ 
ing. Thus in most of the Liitin American republics the form at least 
of democracy exists, but in some of them the actual working of the 
system has not been characterized by a high degree of success, due to 
the general lack among the people of certain of the essential qualities 
and aptitudes referred to above, such as are found in a more enns- 
picu()us degree among Anglo-Saxon peoples.'”' There dictatorships 
and revolutions are still common in the place of orderly stable govern¬ 
ment. <iarci.i Calderon, an eminent Peruvian scholar and publicist, 
confesses that tiemocracy has failed in a large |xirt of I-«atin America. 

^****“I.c prolilornc ile la competence,” p. 36. Norman Angell in a brilliant 
essay in bis recent book “Tbe Public .Miiul” (P^27), cb. 1, bas jjiven a keen 
analysis ami peiieiraliiij* criticism «)f ilcmocracy. Discussing ibc qiiesrion wbeiber 
democracy is possible .it all, be concludes that if it means broadly '"government 
by majority ” it c.in never be more ibaii a sham, considering the deep prejudices, 
national animosities, religions fanaticisms, and wide-spread emotions which <Ietcr- 
mine the o|iiniiins of the m.isses. Nevertheless it can, be says, be made a success 
by frankly recogni/ing its we.'iknesscs and by emleavmiring to steer clear of them 
by recogiii'/ing freely llic Iruih that “the voice of the pctiplc is usually the voice 
of Satan,” that the natural tendencies of ])opular judgment arc extremely nn- 
reliable anil faulty, that we can by proper social disciplines and ediie.itionai pri>i 
cesses--ilungs wbicli arc not “natural” at all but highly “artificial”—correct 
and guide the natural tendencies, if we will only recogni/c the necessity of so 
doing. To go on saying that the voice of the people is the voice of God with 
the implication that the people arc “naturally” right, is to be as giiiliv as the 
navigator who should say “there are no reefs in the iKcan that I iiectl bother 
about.” From that moment the reefs liecome a deadly danger to the ship. The 
navigator who says “why of course there arc reefs : 1 have them marked on my 
chart and 1 know how to avoid them ” has robbed tho.se traps of nearly all their 
danger. Mr. Angell frankly admits that there is no alternative to democracy; 
aut(x:r.icy, aristocracy, dictatorship, all have the same faults as democracy. 

Compare as to this Bryce, op, du, vol. I, ch. 17, and Hall, “Popular 
Government,” ch. 2. 
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A hiintlred years,” he says, “ have passed and siill the same uneasiness 
disturbs these states, which fate seems to liave condemned to anarchy/’ 
“llicre is little political training, or indeed ekmeniary ediitalion of 
any kind, in Latin America. The illiterate populace, except in some of 
f ill* large cities, take no share in public life, but instead (in Mexico this 
is true t»f two thirds of the people) obey submissively the instructions 
of .1 few leaders. A middle class develops very slowly. The agrarian 
rule of feudal times is still in force on the Argentine rstnnntis, Brazilian 
fir:‘'n(Urs, and the haciendas of other countries. Primitive industry and 
tr.jde become a foreign monopoly. Everywhere there is a lack of 
ecjuilihrium between sricial organization and the pretensions of political 
drniiments—on the one hand oligarchy, on the other a theoretically 
nbsoliite demf)cracy and e(]ualiiy."^'*- For similar reasons some have 
expressed douht as to the suitability <if demtKTacy to the Asiatic races, 
jr least ill the present state of tlu‘ir development. In those countries 
where it has jiroved most successful it has been a natural growth ; if 
^.iiddeiily introduced into countries which have for centurii‘s been 
clesf)oticaIly governetl, it would necessarily b*' an artificial creation and 
'v»)uld lake root slowly and with difliculiy.'*’*'* 

Ill China, Persia, and Turkey attempts have recently been made 
to introduce certain democratic institutions, notably the system of 
responsible jiarliameniary government, but il has involved the plaining 
of foreign institutirms in snil which had not been prepared for iIkmti 
by ediication in political mattcTs and training in the habits of s(‘lf- 
government. Whether the results will iustify the high expectations of 
thr>se who are responsible f(jr the experiment remains to be seen.^^* 
Tritely the forms of democratic government have been introduced in 
mo't of the states of eastern and s«iuihe:istiTn Europe, there too in soil 

loa “ riiciatorsilip and Dcmcicr.icv in laitin Amfrica,” Fnrciiin vol. IT! 

fApr. p. 474. Compare IJryci;, o/». cvV., vol. 11, ili. 71. 

Taird Rryrc expressed the opininii lliat die prospects fur popiil.ir goverii- 
'I'eiif in Persia and Mexico were dark and llini a monarcliy was pniti.rlv more 
nmimMc for China than a repuhlic Ijecaiisc of the traditional haliil of o' eiiicncc 
to a sacred autocrat and of the veneration p.dd to him. "Yon cannot hiiild upon 
shi-''iing sands nor effect bv a single sudden stroke what in other countries it has 
t.dfn centuries of strugsle and training to accomplish.” To devolve upon -i: 
peonlc who are not filled for the undertaking, the lasl- of governing themselves, 
is like delivering up an oc'*:in steamer to he navigated !)V cabin bovs tlimiigli the 
fogs and icebergs of the Atlantic, or setting a child to drive a motor car. iNd., 

^1. II, pp. 502, 511, 516. 
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which had not been well prepared and among peoples who certainly 
lack some of the qualities and habitudes which are essential to the 
successful working of true democratic government. For a time, at any 
rate, it may be confidently expected that the operattion of this form oi 
government will be* attended with difficulty and perhaps breakdownv, 
which may, however, only be temporary. 

Excessive Burdens of Democracy. —What sonic writers reg.trd 
as a defect, if not a danger, of modern democracies, is their tendency 
to go to extremes and to devolve upon the electorate tasks which hy 
reason of their character and multiplicity the people are not competent 
to discharge satisfactorily through direct action. Thus Presideiu 
Lowell has remarked that the trouble with modern democracies is that 
they attempt to do too much. This criticism, it is believed, is entirely 
]ustified, especially in j.o far as it applies to democracy in the Unii-d 
States. 

T"hose who maki* this charge claim that the introduction of tlie 
referendum, the initiative, and other ultra-democratic devices wliiJi 
throw upon the electorate the burden of decisions and responsibilities 
which can be better discbaiged by their representatives, is in fact a 
perversion of true democracy and its displacemi*nt by a false an ! 
spurious type.’^’*' The amount of triith in this somewhat severe judg- 
ment would seem to <Iepend upon the extent to which a perfectly 
sound democratic primiple is applied in practice; whether thee 
devices arc used properly or are overworked. Where, as has actually 
happened in s(»me American states, the electorate is called upon to 
pass judgment upon nearly fifty legislative proposals at a single elcctien, 
many partisans of a moderate use of the referendum feel that this is 
pu.*:hiiig democracy in unreasfniahle limits. 

A criticism of American democracy which finds an increasing 
niimher of sympathizers, is the practice of choosing by ])(>pular vote 
administrative, ministerial and even technical functionaries—and some 
would add judges of the courts- anil these generally for short terms. 
This means not only inonlinatcly lengthy and confusing ballots, l.'Ui 
a multiplicity of recurring elections, which imposes upon the citizen a 

Compare Niclinls Murray Butler, “True and False Democracy“ (1907), 
ch, 1, and “ Why Should Wc Change Our Form of Government r ” (1912), ch. 1. 
See also Taft, “Popular Government” (1913), chs. 2-4, and Root, “Experiments 
in Government” (1913). 
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burden the like of which is unknown in the most democratic countries 
of Europe/"® This feature of democratic government in fact distin¬ 
guishes the American type from that of all other countries, even that 
of Switzerland, which is commonly regarded as the classic land of 
democracy. In the most democratic slates of Europe—Great Britain, 
Er.ince, and Switzerland—only members of legislative bodies and local 
(klilxrative councils are popularly elected—^almost never an adminis¬ 
trative functionary or judicial magistrate. In principle it is the same 
in Canada, where such officers as judges, prosecuting attorneys, sherilTs, 
and clerks arc appointed rather than elected. The original asstimj^tion 
that popular election is an essential condition of responsihiliiy has 
hardly justified itself.’"* On the contrary it has tended to transfer the 
actual selection of the incumbents of such offices to political bosses and 
party machines, and according to some writers has resulted tioi in 
jiojnilar government but in what has been described as a system of 
“ unpopular ” government.^"^ True democracy undoubtedly requires 
the election by the people of their legislative representatives and such 
executive officers as are charged with the determination of i|uestions of 
policy, but it can hardly be said that it requires popular election of 
any others.’"" 

The agitation since the World War for popular control tif foreign 
nilairs represents the latest and one of the most extreme demands for 
the extension of democracy into a new field. If the extension is made, 
the task of democracy will he still more increased and its operation 
subject to a severer strain. However competent the people may be to 
pass intelligent judgments uiwin the character of candidates for public 

Re.ird, "The Ballot's Iiiinlcn,” Voliticid Scivtur (Jiutrtcrly, vol. XXIV. 

’^"Scc Sedgwick, "The Democratic Mistake,” ch. ?, aiul Brvte, o/». tit., vol. 

II, pp. I3.\ 161. 

Kales, “Unpopular rjovernment in the United Staler," and Willoughby 
and Rogers, “Introduction to the Problem of (lovernmenl,” p. 136. 

(^impare Fonl. “Too Much Flection” in his “Representali\e (lovernment,” 
cli. 9. This author goes to the length of asserting ili.jt “it is an essential con- 
fliiion of represen la live government that elections shall he wliollv cnnlined to 
ilie choice of representatives; that every deviation from that principle is an 
i:npairment of representative government, and that if llic practice of filling 
administrative posts hy popular election becomes at all general, representative 
government perishes even if the form of it remains” fji. 233). Sec also the 
oliservalions of Professor B. Hall (“ Popular (iovernmeiU,” cli. 3), tni the 
limitations of democracy in so far as it invoives the determination by ilic pe<»ple 
of public policies involving technical and scientific knowledge and skill. 

CAR. p.s.— 25 
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ofTicc and upcjii questions of domestic policy, the number who arc 
capable of judging questions of foreign policy, even in the most highly 
civilized countries, is relatively small. In the United States especially, 
the lack (if popular interest in foreign affairs and consequently the 
ignorance of the mass in regard to questions of an international 
character, have been the subject of frequent comment.’*'* Under these 
circumstances, democratic control of foreign policy, if it is to include 
popular v(jtes on treaties and the settlement of issues of foreign policy 
in political campaigns, may lead to disastrous results. As Elihu Root 
has well remarked, if democratic control of foreign policies is ever 
practicable, the pe(jple must fit themselves for the task by interest and 
education or they will make a w(jrse job of it than the diplomats, against 
whose alleged faults and incompetency the movement for popular 
contn.'l is directed.*'” 

Since the World War, however, there has heen a notable increase 
popular interest in international affairs, and the luiiuher of persons who are fairl; 
well informed upon (]iiestions of foreign affairs has greatly increased, thoiigii :aill 
a sin.ill proportion of the whole electorate. 

(Compare also Harihelemy (“l.e prohleme de la coinpeteme d.ins l.J 
deiiiorraiie,” pp. 26-27), who empliasi/es the iinlitness of the masses of the petjple 
for the direct control of foreign affairs, es{H'cially if it involves control through 
referendary voles on treaties or issues of foreign policy. '1‘his is clue in part to 
the general lack of inhirmatioii regarding c|ucstiiins of foreign policy and in 
part to the lack of popular interest in such matters. Me points out that not 
even the authors of the I'rench constitution of 17'M, wliich iiitrochiccd the most 
extreme system of democracy ever known, went to the length of providing for 
popular ratification of treaties, and that no one could he found to-day who wouM 
contend that all laws and policies—the budget for example—should he suhmitte l 
to a referendary VJite. 

Hut Swit/erl.ind has taken .1 step in the direction of democratic control of 
foreign affairs. Hy a recent amendment to the Swiss c«)nsiiiiuion I'ro’.isiim is 
tn.'ide for a popular referendum, u|nm demand of citi/ens or S cantons, 

upon treaties concluded for an indeterminate period or hir a period of more 
than IS years. In pursuance of this provision a treaty of .\ug. 7, l‘)21, between 
France and Switzerland was submitted to the voters and rejected. The cpiestion 
of Switzerland's becoming a member of the League of Nations, also, was deter- 
mined by a popular vote. 
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IV. UNIT.^RY .\\D Centralized Go\t-rnment 

Unitary and Centralized Government Explained.—^A.s stated 
in a previous chapter, unitary government is that form in which the 
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supreme governing authority of a state is concentrated in a single 
organ or set of organs, established at and operating from a common 
center. For this reason it is sometimes described as centralized govern- 
mejit, although the two things are not necess:irily identical. In a sense, 
all non-federal systems of government belong to this class, but even 
federal governments are centralized in so far as the central government 
is charged with legislating for the whole country and with the adminis¬ 
tration of the particular matters committed to its care. 

I'he feature which distinguishes unitary government from federal 
government is that in the former the ultimate authority and control 
over all affairs of government and administration rests with the central 
government, whereas in the latter this authority and control arc divided 
between the central government and a number of local governments. 
l‘he i*ssence <jf unitary government, therefore, is the absence of local 
self-government, except such as the central government itself may 
concede—which, once conceded, it may restrict or withdraw at will. 

Deconcentration and Decentralization.^ —As staled above*, 
unitary government is not necessarily at the same time centralized 
government, although it is always such in large part. In France, for 
example, where the system of government is unitary in the sense that 
all final g(jverning authority centers in and radiates from the central 
government at Paris, the effect has been attenuated by a process of 
deconcentration and to some extent also by a prcKess of decentraliza¬ 
tion. '^riiroiigh the process of deconcentration the active administration 
of many affairs has been shifted from the central government at Paris 
to its re|)resentatives and agents in the departments, arrondissemenis, 
and communes (the jtrefects, sub-prefects, mayors, commissioners of 
police, etc.). The effect has thus been to relieve the congestion at 
Paris and t() facilitate the work of administration throughout the local 
areas. But all such officials and agents (except the mayors) arc 
appointed by the central government at Paris and are (including even 
the mayors when acting as agents of the central government) con¬ 
trolled and directed from Paris. To this extent the government of 
France is centralized. Through the process of decentralization a 
limited degree of local self-government has been granted. Thus, by 
act of parliament, (x)pularly elected councils have been established in 
the departments, arrondissements, and communes, and each communal 
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aiuncil chooses a mayor.** The powers of the local authorities, how¬ 
ever, are much restricted and they are subject to a large degree of 
central administrative control (Ja tutelle aaministrativc). Such local 
autonomy as has been granted may at any time be further restricted 
or totally withdrawn by the parliament which granted it. It thus 
lKil>pons that the government of France, so far as the uliiinaie source 
nf legislative and administrative authority is concerned, is completely 
i^ciuralized and so far as the actual administration is concerned it is 
l.irgely so. With varying differences of degree, the governments of 
other fiuropean countries, exce})t the few that an* federal in form, are 
4if the same type.“ 

Elements of Strengths —Naturally a form of government 
M) widely distributed must, at least in the opinions of tlie jieople who 
have deliberately established it, and who arc content to live under it, 
possess elements of strength which are superior to those' of the federal 
fortn. These elements are mainly such as result from uniformity of 
law, policy, and administration throughout the whf»le country, and 
from the strength, internal and external, which naturally inheres in a 
unified system of government. Where the authority to legislate and 
administer is divided and distributed between a central government 
and various local governments, the latter of which are constitutionally 
supreme within their own spheres and subject to little or no central 
control, there arc necessarily a certain weakening of national power, 
diversity of law and policy in different parts of the country, sometimes 
inefficient enforcement of law (varying with U)cal standards), and 
perhaps also wasteful and extravagant local government. In the fields 
of foreign policy and national defensi' the strength of centralized gov¬ 
ernment is especially manifest. Unitary government also poss(*sses the 
merit of being more simple in organization and, it is claimed, less 
expensive than federal government, because of the lack of du|dicalion 
of central and local authr)rities and services.''* 

' Until 1882 mayors were appointed hy the? central g»ivcrnnicnt :ii Paris. 

-In CJreat Uril.iin, where a system of cenlrali/cd ;i;overn:rent exists, ih** efhrt 
h.is been increasin>rly alteniiateil hy the prcKCsscs of deconceiilraliiui and deccnirali- 
/.Jtion. There has been much n>;itntion in recent years in f.ivnr of a further 
extension of the process through what the Enclisli call “devolution,” that is, 
the creation of subordinate Icytislatures for England, Scotland, and Wales. On 
the whole subject, sec Chiao, “Devolution in Great Britain” (PJ26). 

'^This latter statement, however, is not true of some federal systems such as 
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Elements of Weakness : the French System as an Illustra¬ 
tion.— The obvious objection to such a system is that it ineaiu-, 
the absence ot’ the right of local self-government and leaves to 
distant authorities tiie determination of policies and the regulation of 
alTairs which may in fact lx; of no concern to any except the people ot 
the particular localities alTecled. The elTeci of such a system is cons¬ 
picuously revealed in France, where the national parliament at Paris 
legislates upon purely lc 3 cal aifairs and where the central administrative 
authorities exercise a wide power of control and tutelage over the local 
councils and administrative authorities. In consequence of the burden 
thus placed upon the national parli.iment and upon the central adminis¬ 
trative authorities, the local authorities are frequently compelled to 
wait for long periods of time before obtaining the necessary authority 
to act, during which period local interests sutler from neglect. The 
parliament, in additiciii to being overburdened with the task of legis¬ 
lation, local and national, often lacks the necessary knowledge of local 
conditions and needs upon which it is called to legislate. It is the 
same with the central administrative authorities. The result is, local 
atTairs are, or may be, regulaieil by authorities who know least about 
them, while the local authorities, who are better qualified by reason of 
their familiarity anil interest, are powerless to act, or at least to act 
without authority from Paris or tfie departmental prefectures. Many 
French writers, even, have criticized the centralized regime under 
which they live as monarchial (for the most part it goes back to 
Napoleon), inconsistent with the principles upon which the republic 
was founiled, no longer necessary (as it may have been for a time 
after the Revolution), and destructive of local liberties. From time to 
time ministries have declared themselves in favor of a thorough-going 
modification of the existing system and the substitution of a system of 
larger local self-government, but as yet little in this direction has been 
accomplished and the French continue to live under a regime which 
in its fundamental principles is that which Najuileon imposed upon 
them in the year 1800 .’* 

those of Gcrm.'iny and .\ii.siria, where the execution of national l.iws and the 
performance of national services devolve largely utH>n the local go\ erninents, so 
that there is only a limited duplication of governmental machinery. 

‘*3-16 of the dci>iities elected to parliament in 1910 had made reform of 
the administr.'itiA e sysum a part of their professions of faith." The late Paul 
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Of unitary government, wherever found, it may be said in criti¬ 
cism that it tends to repress local initiative, discourages rather than 
stimulates interest in public aiTairs, impairs the vitality of the local 
governments,, and facilitates the development of a centralized bureau¬ 
cracy. Well enough adapted u> a small country having a homogenous 
population and especially a population among whom the habits and 
capacity for local self-government are not highly develojKxl, it is 
iinsLiiied to a country of vast extent, where there is a wide variety of 
ifjcal conditions and a diversity of standards and conceptions. And 
annHig a people who are animated by an attachment for l(H:al self- 
government anil a love of local liberty, it is intolerable and impossible 
( f long duration. 


V. Federal Government 

Characteristic Features. —^The system of federal goverti- 
ment represents the antithesis of the system described above. Its 
characteristic feature consists in the fact that the power of legislation, 
government, and administratiem of the slate, instead of being concen¬ 
trated in a single set of central organs at the capital or in their local 
representatives and agents, is divided and distributed between the 
central authorities on the one hand and the authorities of the com¬ 
ponent units of the federal unii»n on the other. As slated in a previous 
chapter, the division and distribution are made by the constitution or 
by the organic legislative act by which the federation was formed, so 
that the autonomy conceded to, or reserved by, the component states 
is guaranteed and cannot therefore be restricted or withdrawn at the 
will of the central government. CJenerally, within the sphere thus 


Dc'scliniicl in scxcrdl luniks nmintainctl ilint in consequence of the existiin; 
ceiitr.ili/ed system France is not .i deiniKmcy hut a bureaucracy. See his 
" L'org.ini/ation ile la democratic,” p. 121, and his “la di't-cnlralisalion,* p. II. 
To the same elTect see M.irihelcmy in the reports of the Premier eonures frit, 
ties sciences atfininistratiecs (1910), vol. I, see. I, and his article on “I-c niouvc- 
ment de decentralization “ in the Rev. du droit ptth. vt de la science politique, 
vol. XXVI, p. 131 ff.; Avcncl, “La decentralisation”; Autesserre, “La central¬ 
isation ailministrativc,” and various Ixxiks by M. Chardon (Councillor of State), 
notably his “Lcs travaiix publics” (2d cd., 1904). 

In an article entitled “Administrative Reform in France” {Anicr. Pol Sci. 
Revictv, vol. XII, 1919, pp. 17ff.), I have discussed the French system and cited 
an extensive literature relating to the subject. 
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left lo the individual states, they arc supreme and are subject to little 
or no control by the central government/* Within this sphere they are 
free to legislate, govern, and administer in accordance with their own 
conceptions of their local needs and interests. The federal system, 
therefore, represents a combination of centralized and local govern¬ 
ment : it is centralized as regards all such matters of legislation and 
administration as have been committed to the care of the nation:J 
authorities; it is local as regards all other matters. 

Elements of Strength.— -IJkc all other systems, federal 
government has its elements of strength and weakness. Its strong 
points are, in the main, those which are regarded as the defects of 
unitary government. In the first place, more than any other form of 
political organization, it a/Tords the means by which petty states may 
unite themselves into a^more |K>werfiil commonwealth and thereby 
obtain the manifest advantages, internal and external, which flow from 
union, without at the same time wholly siirremlering their .separate 
existences and sacrificing their right to govern themselves in respect 
to matters which concern them alone. It thus combines the advan¬ 
tages of national unity with those of local autonomy and the right of 
self-government. In return for this advantage the people arc recon¬ 
ciled to the loss of power which they sustain through the delegation 
to the central government of the authority lo regulate certain affairs 
of general interest to all the .stati*s cf)mposing the union. It furnishes 
the means of maintaining an equilibrium Ixaween the centrifugal and 
centripetal forces in a state of widely difTi*rent tendencies. It is the 
only political sy.stem which makes it possible to have uniformity of 
legislation, policy, and admini.straiion thnnighour the entire country, 
in re.spect to tho.se matters concerning which uniformity is desirable, 
and at the .same lime makes possible diversity where diversity is 
desirable by rea.son of the varying conditions and .standards which 
prevail in different parts of the country. Under such a sy.stem experi¬ 
ments in government and legislation may be tried out which would 
not Ik* possible in a state having the unitary system. It is therefore 
particularly adapted to stales of va.st area and diversity of conditions 
and even to .small states whose populaiitms are .separated bv geogra¬ 
phical, racial, or other barriers, and who can be reconciled to live under 

^ The federal systems of Germany, Austria, and to some extent Switzerland 
constitute exceptions to this statement. 
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a common regime only when they are permiuecl a certain degree of 
autonomy. By permitting to the inhabitants of each component state 
a large measure of self-government their interest in public affairs is 
stimulated ; they are belter qualified for determining their own policies 
and regulating their own local affairs than uninformed, overburdened, 
distantly removed bureaucrats are ; and in consequence of the division 
of competence, the central aiiihorities—legislative and administrative— 
.ire relieved of the burdens and congestion which oppress them where 
the unitary system prevails. Lord Bryce alst) |>ointed out that under 
the federal system there is less danger from the rise of a despotic 
centralized government, usurping tlu* rights of the people.'* 

'The advantages of federal government have been freqiM-iitly 
emphasized by political writers from Montesquieu to the present d.iy.^ 
John b'iske declared it to be the only kind of government which, 
according to modern icU*as, is permanently applicable to a whole con¬ 
tinent.^ Sidgwick, an Lnglish writer, predicted that we shoidd see an 
extension of it even in western Europe, where the example of America 
woidd he followed.” The Cierman writer Brie, who made an elaborate 
study of federal government, declared that it represents the highest 
realization of the stale idea,^” while Wesierkamp dwells upon its 
excellences and points out that it has spread until it embraces a portion 
of the globe eipial to three limes the territorial area of Europe.^^ 

Weakness erf Federal Govemm«td —^^fhe federal system of 
government, however, like other forms, has its defects. Some of these 
are inherent in the very nature of the system, while others are peculiar 
to the particular forms which have been adopted by different .states. 
In recent years there has been an increasing dispositirin amotig writers 
to dwell upon its defects and to emphasize less its elements of strength, 

**'As to Urvcc’s views on the merits of federal goMTiimenl, see his “American 
Oim’vonwe.Tltli,” ehs. 2‘K 

"“It is scry proluhle,” s.iid Montesi|iiieii, “that mankind would Iiasc been 
at len^xlh obliged to live continuously under the government of a single j)crson 
had they not contrived a kind of constitution that lias all the advantages of a 
republican toj;ether with the external forces of .1 mrmarchical fjoveriiment; I 
mean .1 confederate repii!?lic." “Esprit des Inis,” bk. IX, cli. 1. 

** “ American Political Ideas,” p. *)2. 

** “ Development of European Polity,” p. 439. 

'®“Thcorie der Staatenverbindungen,” p. 135. 

“ Staatenbund und Kundcsstaat,” p. 6. 
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for the reason that with the growing complexity of modern society its 
defects have more and more revealed themselves in a striking degree. 
As one writer has recently said : “ Federal government has very 
decided limitations, serious faults of structure, unheeded perhaps at the 
time of its inception, but likely to break down under the altering 
strain of a new environment. Politically and on its external side it 
has j)roved itself strong, but economically and in its internal aspect it 
is proving itself weak.”'- 

First of all, in the conduct of foreign affairs federal government 
possesses an inherent weakness not h)und in unitary government. 
The experience of the United States in particular has shown that the 
individual members of the federal union, by virtue of their reserved 
powers over the rights of person and property, may embarrass the 
national gcjvernmeiit in enforcing its treaty obligations in respect to 
aliens resiiling in the United States.*'* 

In the domain of internal affairs federal government has also 
shown itself to be weak for the reason that it means a division of 
power between ccMirdinate authorities in legislation and administration, 
and division of power usually means weakness, whatever may be the 
other advantages which it secures. It means, or may mean, diversity 
of legislation in respect to matters concerning which the general 
interests of the country require uniformity of legislation. Thus in the 
United Stales we find instead of a single body of uniform law upon 
such mailers as crime, marriage, divorce, insurance, negotiable instru¬ 
ments, bankitig, and other matters, a great variety «)f legislation, some¬ 
times conilicting, whereas it is admitted that uniformity, at least in 
respect to some of these matters, would be a distinct advantage. In 
fact, during recent years continuous efforts have been made, and con¬ 
siderable success has already been achieved, toward obtaining unifor¬ 
mity of legislation upon some of them. This has been brought about 
through the efforts of the National Commission on Uniform State 
Laws, which has prepared drafts of statutes (?n various subjects and 
secured their adoption by the concurrent action of the various state 

Leacock, “ Taiuitations of Federal Government,’* Proceedings of the 
American Political Science Association, vol. V. p. 3*>. 

^'*Sce among other instances the controversy between the United States and 
Japan growing out of certain antijapanesc legislation in California. Amcr, PoL 
Sc». Rev,, vol. I, p. 393 and Amer. Jour, of Int, Law, vol. I, p. 273. 
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legislatures.^ The necessity, however, of obtaining the concurrence 
of forty-eight state legislatures to any proposed law naturally makes 
ihe task a slow and difficult one and the results achieved have been 
only partial. This defect, however, is not inherent in the federal 
system. It is <lue rather to the way in which the legislative power in 
the United States has been distributed between the Union and the 
component states. In fact, in practically all the other countries in 
which the iederal system of government has been established, c.g., 
Switzerland, Canada, Hra/il, Australia, (rermany and Austria the 
national legislature, as pointed out in a previous cliajMer, lias been 
given power to legislate upon such matters as crime, criminal proce¬ 
dure, marriage, divorce, banking, insurance, bills of exchange, promis¬ 
sory notes, and in (Germany and Austria upon a variety of other 
subjects. 1 he results is in all such countries there is uniformity of 
law upon these matters.*"' The situation, resulting from what has 
ctune to be recognized as an outgrown distribution of powers, in the 
United States, has Ix'en the subject of much recent discussion and the 
alleviation oi the difficulty has been sought in some degree not only 
through the process of concurrent state legislation referred to above, 
but by an extension of the power of the national government, largely 
through the process of constitutional interpretation.*** Kven in the 
British dominions, where the federal system was more recently estab¬ 
lished, there has been “a continuous and persistent tendency*’ to 
extend the powers of the central government and to curtail those t)f 

*^Scc Terry, “Uniform Suk* Laws in the United Stales” (Pi20). 

^•’*As t(i this sec Nfuiim, “'Hie Cunstitutiem of ('.inada,” eh. I, p. 2v7 ; lames, 
“The Cdiistiiiitiiiii.il System of Itrazil,” pp. 21 fT.; Mrooks, “ (Joveriinieiil and 
Politics (jf Switzerland,” p. 'd ; Brunei, “The New (>erinan Oinsiiintioii,” pp. <>1 
If.; Foley, ” I’lie I’ederal System <if the United States and ihe Uriiisli Empire,” 
p. 330; and Goodiiow, “ Principles of Constiuilit>nal Goxernmeni,” p. (u. 

^‘*This tendency is appro\ed !.y RfM*t. “llcwv to Preser\e the Local Sclf- 
(lovcrnment of the Stales” (“Addresses on Government and ('iii/enship"), Ford, 
“The [iitliicnec of St.iie Politics in Expanding; Federal Power,” l*rocs. Anicr, Pol, 
Set. Assoc., vol. II, p. S3, and by Ooly, “'I'he Promise of American Life,” cli. 14. 

But it is deplored hy Pierce, “Federal Usurpation” and West, 

“Federal Power” (1919). 

The elTcct of the 14th aincndincnt has been to increase materially the control 
of the national government over the states. See Moore, "Increased CfJiitroI «»f 
Stale Actisities by the Federal Courts,” Procs. Antvr. Pol. Set. Assoc., vol. V, 
pp. 64 fF.; and Scott, same subject, iNtl., vol. 11, pp. ?4f»fT. Further federal con¬ 
trol of the states has been broiigiit about through the exercise by the national 
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the provinces ur states. This tendency is considered by some writers 
as evidence that a form of federal government in which the powers 
either of the central government or the state governments are speci¬ 
fically enumerated is defective, because any enumeration which may 
Ixf made at one time will ultimately cease to be in harmony with 
changed conditions and have to be altered either by formal amend¬ 
ment or interpretation to c()nform them to those conditions.^'^ 

Among other weaknesses of the federal system may be mentioned 
its com|dexiiy, the danger of conflicts of jurisdiciion between the 
national and stale authorities, the duplication of governmental machi¬ 
nery and services which it invrJves and the consequent increased 
expense of operating it, and the difficulties which are encountered in 
the administration of justice due to the network of state boundaries.'** 

government of a Jiithcrto Litcnr police power (see Ciisiiinan's nrticlcs in the 
Minn. luitn Rtr., !9P>-2()) and through ilic increasing practice of granting sub¬ 
sidies to the stales, subject to specified conditions (see Douglas, “ A System .of 
Federal Grants in Aid,” RoL Set, Ouur,, fiinc and Dec., 1920). 

Compare CiiMulnow, “Principles of Constitutional Government,” p. 78. 
to this latter aspect, sec Willoughby aiul Rogers, “Introduction to the 
Problem of G<»vernment,” jip. ‘181-4S2. Oimmenting on the fcder.d system, Dc 
Toccjucvillc said, “ It is one of the co:iibinations nifisl f.ivoiirable to the prosperity 
and freeilom of man. 1 envy the lot of those nations which have been enabled 
to adofit it.” However, he expressed doubt whether .such a government could 
maintain a long or unequal contest with a nation of similar strength in which the 
government is centrali/ed. “Democracy in America,” vol. I, p. 1S3. l-'or further 
discussion of the weakness «)f federal government, sec De 'rocqueville, ch. 8, 
estH-xially pp., HI, l*)l), 173, 17b, 181, 18?; also Dicey, “Law of the Constitu¬ 
tion” (second ed.), p. ISS ; fioiitiny, “E'tiides de droit eonstitiitionncl,” pp. 156- 
15 k ; 1.eFur iind Posener, “ Pundesstaat iind Stantenbund,” sec. 78, and Sidgwick, 
“ I'.lemeiils of Politics,” ch. 2b. A eompari.son of the federal system of the 
United States with that of ('aruuKi is made by Professor Smith of McGill 
University in a work entitled “Federalism in North America” (1923). A similar 
comparison is made between that of tlie United Sl.iU*s .itid those of Canada and 
Australia by A. P. I'oley in “The Feder.il System of the United Slates and 
Pritish Empire" (PH?). .Xccording to Inith authors the preponderance of 
advanuiges is with the latter, Ivcause of the li;ss diversitv of legislation in the 
Hrirish federation.s. Sec! also ^f: 1 rr^ott, op. eit., vol. I, chs. *>-10. Pryce sums 
up the “ faults ” of federal government as follows: 

1. Wi’akriess in the conduct of foreign affairs. 

2. Weakness in home government, that is to say, deficient authority over 

the com|x)ncnt states and the individual citi/ens. 

3. I.i.*ibility to dissolution by the sece.s.sion or rebellion of states. 

4. Liability to division into groufis and factions by the formation of separate 

combinations of the component states. “ The American common¬ 
wealth,” ch. 29. 
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VI. Cabinet Governaient 

Elements of Strength : (1) Collaboration between the Execu¬ 
tive and the Legislative Departments. —in the first place, 
it is claimed for the cabinet system that it is the only system which 
(except, of course, the discarded autocracy) insures harmonious 
coiiperation between the executive and legislative branches of the 
government. As pointed out in a previous chapter, the feature which 
distinguishes it from the presidential system is the conjunction of the 
executive and legislative organs. The cabinet—the real executive 
body—is in effect a committee of the legislature. Its members arc 
usually at the same time members of the legislature ; in the rare cases 
in which they are not, they are permitted to occupy seals in the legis- 
lattire, or one chamber thereof, for the purpose of being heard and of 
being interpellated in regard to their official acts and policies. They 
may themselves introduce and advocate the adoption of the legislative 
measures which they wish to have enacted into law and liie granting 
of the appropriations of money which in their opinion are necessary to 
carry on the government. When the measures which they propose 
have been enacted into law the cabinet is charged with seeing that 
they are executed ; when the services which they propose to establish 
are provided for by law, they see that these services are duly organized 
and put into o|K'ration : and when ilie sums of money which they 
ask for are granted, they are charged with seeing that they are pro¬ 
perly expended and applied to the purposes for which they were 
a|ipropriared. From first to last there is full and harinr)iiious collabora¬ 
tion between the law-making and money-granting authorities, on the 
one hand, and the law-enforcing and money-spending auihoriiies, on 
the other. This results normally from the fact that tin* cabinet is 
made up of representatives of the majority jnirty in tlie legislature or 
the chamber to whiih it is responsible. Consequently, there is ikj 
working at a iss purposes and rarely and deadlocks between the 
executive and legislative organs such as may happen, and fre(|uenily 
do happen, in countries where the presidential system is in existence. 
Manifestly this unity of purpose, this intimate and direct connection 
between the two great political departments of government, whose 
harmonious cooperation is so essential, is one of the outstanding merits 
of the cabinet system. No other system is so well adapted to securing 
prompt, expeditious and efficient governmental action. 
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(2) Responsibility w—In the second place the cabinet system 
is the only system under which the responsibility of those who execute 
the laws, administer the government, and spend the public revenues 
is efiectively ))rovided for. This responsibility is immediately to the 
legislature, or lo the chamber which rests upon a popular basis, and 
indirectly and more remotely to the electorate. At any moment when 
the policies or acts of the cabinet cease to meet the approval of the 
chosen representatives of the people it may be turned out of office and 
a new cjiie having the confidence of the legislature installed in its 
place. Hut ill case the cabinet believes that its own policies, rather 
than those af the legislature, represent the tipinions of the electorate, 
it may have the legislature dissolved and may appeal directly to the 
electcjrale and have it decide the issue. Thus the right of dissolutuai 
furnishes the cabinet with an arm of defense and at the same time 
insurc's that the will of the electorate shall prevail. 

The (jbvioiis merit of such a system is that those who actually 
govern the country are always subject to the control of those who arc 
governed—a control which may lie exercised in the first instance by their 
chosen rejiresentatives, and in the second instance, when there is a 
conflict of o|iini<in between tliem and the cabinet, by the people them¬ 
selves through the form of a parliamentary election. Under such a 
system a prolonged continuance, by those who govern, of policies and 
conduct which do not meet the approval of the people or of their repre¬ 
sentatives is im|iossible. It is not necessary to endure them until the 
expiration of a term of years, as is necessary when the presidential 
system prevails : as stated above, the government may be turned out of 
r)ffice at any time and the will i>f the jx’ople or that of their elected 
representatives given immediate effect. Such a system is often and very 
properly described as “responsible government” and because it is .such 
ill a more marked degree than the presidential system, it has commended 
itself to the peoples of the vast majority of the countries of the world.^® 

^^Lord Bryce, discussing the merits of the cabinet system, remarked that it 
“concentrates the plenitude of power in one bcxly, the legislature, giving to its 
majority that absolute control of the executive which enables the latter, when 
.supported bv the legislature, to carry out the wishes of the majority with the 
maximum of vigor and promptness. The essence of the scheme is that the execu¬ 
tive and the majority in the legislature work together, each influencing the other. 
Being in ainstant contact with mcml)ers of the opposition party as well ns in still 
closer contact with those of their own, they have opportunities of feeling the pulse 
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(3) Flexibility third merit claimed lor the cabinet system 
—(UK* which Bagehot emphasized'”—is its flexibility and elasticity, which 
may he elements of strength in times of national emergency and crises. 
UiulcT such a system, as Bagehot pointed out, the ju'ople can, upon 
sudden emergencies, “choose a ruler for the occasion,” one \\hn may 
U* especially (jualified for guiding the nation through a dangerous crisis.'' 
“Under a presidential system,” he said, “you can do nothing of the kind. 
The y\merican government callsMtself a grivernmeiit of the supreme 
people ; but at a quick crisis, the time when a sovereign power is most 
neciled, you cannot find the supreme people. You have got a ('ongress 
electeil for one fixed in riod, going out perhaps by fixed installments, 
which tamiol be accelerated or retarded ; you have a President chosen 
for a fixed period, and irremovable during that period: all the arratige- 
meiits are for stated times. There is no elastic element ; everything is 
rigid, specified, stated, (^'ome what may, you can ipiicken nothing and 
can retard nothing. You h.ive bespoken your government in ailvance, 
and whether it suits you or ikh, whether it works well or works dl, 
whether it is what you want or not, by law you must keep it.” 

of ilie assembly and throngli it tlie pulse nf public opiniun. "riie sysleai is tbere- 
l'(irc (ulciilated to sec lire swiftness in decision and vigor in action .ind enables 
ilic cabinet to press tlirougb such legislation as it thinks is needed and to conduct 
hiilli domestic administration and foreign policy with the konlidence that its 
majority will support it ag.iinst the attacks of the ojposition. 'I\i the-e merits 
there is to be added the concentration «»f respmsibilily. For any faults committed 
the legislature can blame the cabinet and the jieople can blame both the cabinet 
and the majority.” “Modern Dennicracies,” vol. II, p. -IJj-I. (aenpare also 
Marriott, op. at., vol. II, pp. f.4fT. ^*“l’he Fnglish Coiistitiiiion,” ch. 2, sec. 9. 

As was done in England during the ('rimean War and again during the 
World War. IDiccy, in his article cited a!)ovc (Nineteenth (lentury, Ian., lOl'^), 
emphasizes the value of flexihilily as one <»f the chief merits of the eahinet system. 
He also mentions as one of the important merits of the eahinet system, as com¬ 
pared with the prcsidenli.il system, the fact that in the former, the memlurs I'f 
the cabinet and therefore those \vhi> govern the coiiiilry arc the acknowledgcil 
parliamentary leaders, w'hcrcas the members of the cabinet under the |)rcsidcntial 
system arc not and cannot be such. They may he, and in the United States they 
often are, men who are without legislative experience and who in no sense can 
be regarded as leaders. Professor T-aski (“Grammar and Pfilitics,” p. 'XK)) also 
emphasizes this merit of the cabinet system. The average American cabinet, he 
says, “ rarclv represents anything at all,” whereas the average member of an 
English Ctiivinct has been tried and tested over a long periled in the puldic view'.’* 
He has the “ feel ” of his task long before he comes to that task. He has spent 
his earlier career in contact with the operations he is ncjw to direct. 
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Defects of the Cabinet System^Soine objections have been 
urged against the cabinet system. First, it violates a principle of govern¬ 
ment much cherished by certain |K>litical thinkers in that it means a 
virtual union of legislative and executive functions which, it is said, 
should be kept separate and intrusted to distinct organs, each independ¬ 
ent, or nearly so, of the other."- It should be said, however, that this 
is largely a theory, the practical value of which has hardly Ixren demons¬ 
trated by the results of actual exi)erience. On the contrary, it is believed 
that the history of the actual working of cabinet government has estab¬ 
lished the value of the intimate connection between, and close coopera¬ 
tion of, the executive and legislative departments, which is one of the 
outstanding fealurirs of the cabinet system. In the second place, it has 
been urged against the cabinet system that it is too largely a system of 
party government—that especially in countries where there are only 
two important political parties, it places the whole control of public 
policies in the hands of the party which has the majority in the legist 
lature or iti the |iarticular chamber to which the cabinet is responsible.^ 
It is not easy to see, however, why this is nf>t equally true of the presi¬ 
dential system. In fact, in the continental European countries generally, 
where the cabinet system is found and where usually no single party 
has a majority in the legislature, the cabinet is controlled not by a single 
party but by a bhx: of parties. 

In the third place, the cabinet system of Great Britain, especially, 
has recently been criticized as “ a dictatorship of one man or of a .small 

--Sir tlic criiicisiu cif Sid);\vick (op. at., p. 44*1), who while ndniitting that 
tlic Ciil>inrt system has ihc merit of insuring harmony between the two chief 
ori;aiis of governincnt, maintains that it nevertheless has ''sericuis drawbacks." 
Ministers, he .says, arc likely tu be distracted from their executive duties by their 
legislative tasks, while parliament is “tempted away from legislative pniblems 
by interesting questions of current administration, in which, especially in foreign 
affairs, it is liable to interfere to an excessive extent." 

-■*l-.ord Bryce, referring to the “serious defects” of the parli.imentary system, 
remarks that it“ intensifies the spirit of parly and keeps it always on the boil. 
Even if there arc no important issues of policy l)efnre the nation there are always 
the ofliccs to be fought for. One parly holds them, the other desires them, and 
the conflict is unending—it is like the incessant battle dcscrilKd us going on in 
the hlood vessels between the red corpuscles and the invading micrd^cs. In the 
legislature it involves an immense waste of time and force. Though in theory 
the duty of the opposition is to oppose only the bad measures and to expose only 
the misdoings of the administration, in practice it opposes most of their measures 
and criticizes most of their acts. A system which makes the life of an 
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group of men exercised through a subservient party majority of more 
or less tied members.” The House of Commons has, it is said, pracii. 
ally ceased to exercise its power of legislation, having virtually abdicated 
iis functions in favour of the cabinet, which contents itself with the 
negative role of a vetoing and controlling body. “In short, the real 
government of Great Britain is nowadays carried on, not in the House 
of (Commons at all, nor even in the cabinet, but in private conferences 
Uiween ministers, with their principal officials and the representatives 
of the persons especially affected by any proposed legislation or by an 
action on the part of the administration.”^*' This is in part true. The 
House (if Common is an assembly so large and unwieldy that effective 
discussion has become in large measure impossible ; the power of legisla- 
lit.ii h.is tended to shift from the House to the ministry and the former 

nilminislr.itidii depend upon the fate (if the iiieasiircs inlrtiduccs, disposes every 
cahinci to think too much of what supjHirl it cun win hy proposals frunieil to 
c.itch the fancy o£ the moment, and to tliink tixi little of what the real needs of 
the nation are, and may compel the reiiremeni, when a hill is defeated, of men 
who can ill be spared from their administrative posts." O/f. at., v»)l. II, pp. 4f>(^468. 
The late Professor Dicey, in his article on ‘‘(]al4net versus Presidential (lovcrii- 
:”enr," in the Nineteenth Century ()aii., 1919), mentioned two defects tif the 
caliinet system : first, it is government by a collegial or plural execiiiivc and for 
this reason is especially weak in time of war or grave national crises ; second, it 
is gosernmeni of an extremely partisan character, that is, govenuneni of men 
who ha\e risen to leadership, who are maintained in power by partisanship, and 
wlwise policies are etiiored hy parlisanship. But it in.iy he asked, is this latter 
indictment any less apphcable to the presidential system ? Professor Laski, who 
hesifiws high praise upon the ca''inet system, nevertheless admits that we cannot 
I’c hliiul to its demerits. It certainly gixes to the executive, he says, an oppor¬ 
tunity for txranny, and under it the Icgisl.itiire may he redueeil, as it was during, 
the premiership of Lloyd George, merely to an organ for the registration o£ 
deeisi<ins which it is powerless either to criiici/e or to alter. Op. eit., p. 347. 'Phis 
criticism does not .seem convincing. If the cahinet becomes a tyrant and the 
legislature a rubber stamp it L because the latter pcr.niis it. It may also be 
oliserved that under the presidential system of the United States, Congress, at 
least it was so alleged, was reduced to the same role during the presidency of 
Mr. Wilson. 

-■* Sec Sidney and Beatrice WVbh, "A Constitution for a Social Common¬ 
wealth of (7rcal Britain ** (1920), p. 67. Sec also the criticism of L. D. H. Cole 
(“L.ihour in the Commonwealth," 1919, pp. 101-104); Sidebotham ("Political 
Profiles," 1921, pp. 245-251) ; Bellcx: ("The House of Cotiiiiions and Monarchy,’* 
1920, pp. Off.), and Dodds ("Is TJIx;ra1i.sin Dead.’** 1920, pp. 71 fT.), the 
burden of which is that the House of Commons is in a state of decadence and 
that it is domin.ited hy the ministers. See also the criticism hy Laski of the 
prc.scnt status of the cabinet .system in England, in his pamphlet “ The Oisis and 
the Constitution** (1932). 

CAR. P.S.— 26 
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has como to he mainly a “ ventilating chamberIn these circumstances 
the House, as Hagehot remarked, chooses its leaders and then follows 
th(!m. It is as if the House were to say to the ministers, “ There are 
too many of us to legislate ; we have therefore chosen you to guide and 
direct us because we recognize you as our leaders and because we have 
confidence in you; we leave it to you to formulate the legislative measures 
which in your judgment should he passed, and to determine the sums 
of money which you consider necessary to carry on the established 
public services and the taxes required to produce these sums. If we 
think the measures which you propose are wise, we will give our assein, 
and so with the grants of money which you demand and the taxes 
which you |)ro|)ose. We shall, however, watch over and control you 
and hold you accountalde for your contiuct and policies, and we warn 
you that wlieiiever they cease to meet our approval we will turn you 
out and confer <Jiir authority on a new set of ministers.*' To this 
extent the House, as stated above, has abdicated its initiative and 
leadership in favor of a small seli‘ct liody of its members in whom it 
has full confidence. 

It is a fair question to raise, however, whether the Americ.in 
system, under which the House divides itself into a multiplicity of 
committees, each of which is a miniature legislature and in the nairow 
rooms of which all real legislation takes jdace, is any belter soluticjii 
than that of (]reat Britain, where the House relies upon a single com¬ 
mittee composed of its parliamentary leaders. Under modern condi¬ 
tions with large and unwieldy legislative assemblies the actual work 
of legislation must necessarily be devolved upon smaller groups. The 
British .system is based on the view that the better solution is to devolve 
this authority on a .single committee composed of the leaders of the 
majority party in parliament; on the other hand, the Americans prefer 

^®As to this compare Low, “Governance of EnKlaiul," p. 75, anil Lowell, 
“The Government of England,'* vol. I, p. 32f>. “l‘o say that at present the 
cabinet legislates with the advice and consent of P.irliair.cnt,“ remarks .\fr. i.owell, 
“would hardly be an exaggeration." Rut he also observes that “if the parlia¬ 
mentary system has made the cabinet of the day autocratic, it is an autocracy 
exerted with the utmost publicity, under a constant lire of criticism." See .iLo 
the remarks of I.ord Cecil to the effect that parliament no longer legislate*', that 
function having in fact passed to the cabinet. Quoted by Marriott in his “ Second 
Chambers,*' p. 58. 
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to divide it among a large number of committees upon which both 
parties are unequally represented.-® 

Defects of the Cabinet System Peculiar to Certain Countries. 

—Naturally there arc certain defects of cabinet government which 
.ire not necessarily inherent in the system itself but are due to special 
■joiiditions in the different countries where the system is in operation: 
such as the peculiar political psychology and traditions of the peojde, 
the existence of a multiplicity of political parties, and the meihods 
nf parliamentary procedure which are followed. Thus in France the 
unreadiness of the chambers to follow their chosen parliamenl.iry 
letiders as the British House of Commf)ns d(K'.s, the abuse of the practice 
(if iiirerpellation to harass the ministers, the disposition to throw them 
out on relatively unimportant—sometimes trivial—issues rather than 
u|ion fundamental questions of general policy, have made the smooth 
working of the cabinet system impossible.-" In consequence of the 
existence of the multiple party system on the continent of liuropc 
■Generally, the success of the cabinet system has been markedly less 
than in Great llritain.-® There cabinets are necessarily constituted 
on the coalition princiide; they are consequently weak, and lieiiig 
responsible to a bloc of parties, they are usually short-lived.-® Ihe 
rcfailt i.s, as pointed out in a previous chapter, cabinets rise and fall 
with distre.ssing rajiidity, and the conduct of the government is charac- 

-^Bdtli Lord Mryce .iiicl Wodtlrow Wilstm dwelt upon the defects the 
\:ncric.iii system (if cdinmiltcc legislation. Mr. Wilson pointed out ili.si iltc 
House cniilii not he led by sixty-odd cominitiecs and argued that there should 
lx; a smaller Ixnly analogous to the British cabinet to examine, sift out, ami ihuosc 
from among the enormous mass of hills which are annually poured iiiio the 
congressional Impper, those for which there w'as a real need, and for sic ring 
them through Congress. Sec his “Congressional (lovcrnmcnt,'* ch. 2. 

-^M. Fauguct, in his “Dread of Responsibility'’ (p. ISI), says the I'rencli 
ministers arc merely “ clerks of parliament.” 

”'*It has recently been stated in the press dispatches that there arc tweniy-onc 
political parties in Poland. According to the usual classifications there are at 
least a do/cn in France and as many in Germany. 

^Compare the discussion by Bonn in his “The Crisis of European Demo¬ 
cracy” (1925), ch. f>. Mr. Bonn dwells upon the existence of the multiplf’ parlv 
system on the Continent and the efTccl it has on the working of caliinct 'toxerii- 
ment, which, he says, is carried on to-day by blocs. In consequence, it has fre¬ 
quently resulted in paralysis, has created much diss.ui'.r.iclion, and has intensified 
the popular demand for dictatorships. 
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tcrizcd by instability and lack of continuity of policy.^** It was this 
situaticjn in Italy which under Mussolini’s leadership has brought about 
the most interesting of all innovations u|x>n the cabinet system, 
namely, provision that the political party which elects a bare majority 
of the chamber shall for the purpose of voting be reckoned as having 
two thirds of the members.**^ 

VII. Presidential Government 

Characteristics of the Presidential System^ —As ])oiiitcd out 
in a previ(iiis chapter, the distinguishing characteristic of the presiden¬ 
tial system is the almost complete separation of the executive and 
legislative departments and the independence of each as against the 
other, especially in respect to their |^)licies and powers and the duration 
of their tentire. The chief executive is chosen for a special term 
fixed l y the constitution ; his powers are determined in large measure 
by the constitution ; the members of his cabinet are a[)pointed by him : 
they are subject to his direction and control; they hold oflice at his 
ple.iMire ; they are not and cannot be at the same time members oi 
the legislature nor even (except, i\g„ in Argentina) occupy seats therein 
for the purpose of being heard or interpellated ; and they are not (nor 
is the president) responsible to the legislature for their ollicial acts or 
policies. However much their ads (»r policies may he disapprovetl hy 
the legislature or the electorate they cannot be turned out (if oliice by 
voles of censure, condemnation, or want of contideiice. They may 
misgovern the country or govern it inellicienily, hut the president has 
a constitutional right to his ollice umil the legal expiration of his 

’■"'riiis ik-fcct (»f llu: cabinet system is especially marked in France. Never- 
tlicle'>s, one must ! e on one's guard against judging the results by the number 
of cal'inei ch.ingcs. .\s to this sec my article on “('abind (lovcrnment in France/' 
Amcr. St/ I\,/'/t/r. \ol. VIII (1**14), espcci.dly pp. Sliolwell. ‘*Th(: 

Politic.il ('.ip.icity of tlie French," PoL Sit. O/n/r., miI. X.\IV\ pp. HO; and 
S hapiro. “The Drift in I'rcnch Politics," A/mr. Pnl. Sa. Knictr. Nov. 1013, 
p. 

■•* It is doul)ifu1 whether under the present regime the c.ibinet system jcally 
exists in Italy. Mussolini in a rcccm interview (AV«' Yoii( Thtes. July 24, 1926, 
p. s) virtually admitted that he had got rid of it. Ho criticised the vices of 
Italian parliameni.irism as “ the worst of the brcMKi." He said, " The Italian 
parliamentary system consisted of talking lengthily and doing nothing; proclaim¬ 
ing fine phrases and satisfying personal ambition, bureaucracy ensnared all move¬ 
ment, and the executive power was practically non-existent.” 
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term, and the members of his cabinet have a right to theirs so long as 
the president sees fit to retain them. Only if their conduct becomes 
criniiiwl may they be turned out by the legislature, and then only 
hy I he cumbersome procedure of impeachment. If the views of the 
IigisLiture in respect to public policies are dilTerent from those of the 
jiroident and the cabinet, he cannot dissolve the legislature and appeal 
to the electorate to decide the issue. He must gel along witli a hesiile 
legislature the best he can until the expiration of their constitiiiir)nal 
inandaies, and they too must endure executive policies which they 
disapprove until tlie expiration i^f his term. It may happen, and has 
ill fact often happened, that the president belongs to one political party 
while the legislature is controlled by another, in which casi* there may 
I c a deadlock between tlie two great departments and therefore a sMte 
of paralysis such as can hardly exist under the cabinet systi*m. 

Defects of the Presidential System. —'I'o l{ur()peans sucli a 
system appears autocratic, irres[)()nsible, and dangerous.’*- It is autocratic 
liccaiisethe president is independent of control by the chosen representa¬ 
tives of the jieople; he may govern very largely as he pleases for the 
duration of his term, and so long as his conduct is not criminal he 
cannot be turned out of t)Hice, even if every member of congress and 
every voter in the land should desire his removal. It is irresponsible 
because he cannot he held accountable to the legislature for his acts* 
It may censure him, refuse to pass the measures he recommends, 
ilecline to give him the authority for which he asks, lor example in 
times of emergency, override his vetoes, and the like, but it cannot 
deprive him of his constitutional powiTs or withdraw the maiuiaie 
which the electorate gave him at the lime of his election. It is true 
iliat theoretically he is responsible to the elector.ite ff»r the mane.er in 
which he exercises this mandate, hut in the absence of provision lor a 
popular recall there is no way hy which it can he enforced. Manifestly 
the refusal to reelect the president after several years of misgovernment 
is no effective enforcement of res|xinsil>ilily.**'‘ It may hapjien that he 

•‘“Sec r.smciii in his “Droit ccmstitutimincl “ (^lli cd., I'.tW), -IffA 

•**Thc Lite Henry I. iMird justly remurkccl that the true disiinetioii '.'ctwiin 
despotism and constitutional >;ovcTnment is not so miieh that the for'oer is iin< 
limited while the latter is, as in the existence of means hy which the ^espoll^ii>i]ity 
for the exercise of power tnay he effectively enforced. It is not necessarily 
dangerous, therefore, to confer iiiiliniited power upon an officer or agent if 



396 STRENGTH AND WEAKNESS OF GOVERNMENTS 

is iu>i a canclidaii* for reflection or may not, in consequence of law 
or custom, be eligible to reflection. In that case the electorate has no 
c/|5|)oriunity to express an opinion on the president’s conduct or policies, 
much less to turn him out of office. 

Other defects of the presidential system are: the lack of direct 
initiative on the part of the president and the members of his cabinet 
in respect to legislation, the loss of energy and efficiency resulting from 
deadlocks between the executive and legislative departments and from 
the lack of harnirjiiious collaboration between them, and (if we con¬ 
sider the multiple committee system to be a fiaiure of presidential 
government) the admittedly unsatisfactory methods Vif legislaticjn 
through the ageticy of a large number of committees, often with c»ver- 
lapping jurisdicii«)n, each independent «)f the others, none of them 
being res|ionsible for the legislation whicit they recommend and all o( 
them deliberating uiwler conditions such that they are little allected by 
the force <»f public o|)inion.*** 

adequate means are provided by which he can be held accountable for the 
maimer in whicli lie exercises it. “Representative Government,” p. 

As to this compare Hryce, “The American Commonwciilth,” vol. I, chs. 
14-!^ and 20-21; also his “Modern Democracies,” vol. II, p. -ItD; Wilson. 
“ CAiiijiressioiial Governmenr," chs. 2, 5; alst> his “(’onsliiiiiional (loxernmenl." 
cli. 4; (h)dkin, “Unforeseen Tendencies in Democracypp. 9fi.|4S ; Ford. 
“Rise and Growth of American Politics,” chs. IS-22 ; and Slimson in the 
huU’pt'tuUnt, P>H, p. laiwell (“tlovcrnment of En>;lanil,” vol. II, p. 

remarks that “in countries where power is divided arnon^; a numher of Iwulies. 
iir hidden away in committees, responsibility is intaiiKihle. K\ery one can throw 
it olT his shoulders and it may become the snhjecl of a j;a!iie of liide-and-scek." 

Loril liryce discusseil the strength and weakness of the prcsidiailial system 
with his acciislnined fairness and giKul iiidgmeiir. Like the cabinet '.•sleiii it 
was, he thought, built for safety rather than for speeil. The multiple coiniiiitit.- 
system wliieli is one of its features, he thought, means much delay, confusion, 
and working at cross pnrjxises'. I’he “separation of powers” has turned out 
ill practice to he “the forcible disjuiirtioii of things naturally connected. The 
presidential system leaves more to chance than iliu*s the parliamentary system. 
Ne\ertheless, for adn'inistrative purfioses it is a gain that the ministers are not 
uliligcil to give amstant attendance upon the legislature, and when a minister 
starts a promising policy he can count on carrying it llirougli without the danger 
of being up.sct hv a sudden change of government. Nforeover, legisl.itiires are 
less dominated by party .spirit under the presidential system than under the cabinet 
svstem. There is also a greater sense of stability, partly because a shifting of 
the politic,il balance can take place onlv at election times fixed by law' and 
partly because the legislature by withholding appropriations of money may check 
tlic executive in any protect thought to be risky. Lord Hryce was hound to 
admit, however, that the presidential system is defective in tiic matter of 
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Happily, however, the chief dangers of the presidential system, 
ihiiin ly those which are always possible in consequence of the conslitu- 
licin.illy autocratic character (if the presidential oflice and the unenforce¬ 
able responsibility of the incumbent, have never revealed themselves 
in practice in tlie United States. There have been few serious com- 
jiLiims on this score and the number of AmiTicans who would displace 
the presiefential system for the parliamentary type is probably not large. 
Willi the concepti('ns which prevail in the United States relative to the 
(.ilice and role of the chief magistrate, they wotild Ik* unwilling to 
(*\c!unge him for a titular figurehead such as the intrcxluction of the 
cabinet system would require.**'* 

Why the Cabinet System was Not Introduced in the United 
States. —The ([uestion has been discussed as to why the cabinet 
system was not introduced into the United States along with other 
English legal and p(jlitical institutions when the colonies .se[)arated 
from the mother country and became independent. In one form or 
another that sysiem was then, as now, by far the most common type of 
government througliout the world and it would have been very natural 
for the Americans to have adopted it, at least with such modifications 
as their political notions and conditions seemed to require. Hut they 
did not; on the contrary, they invented a new system greatly unlike that 
of the mother country. The late President Wilson expressed the opinion 
that they did not introduce it because it was in more or less disrepute 
in America and because it possessed many features which did not invite 
republican imitation. To most Americans, he said, the baiglish constitu¬ 
tion was that of (leorge III and Lord North rather than that of the 
Whigs, while the ministry was l(M>kefl upon as a coterie of royal 
favorites who were controlled by the crown rather than by the House 

executive rcspiinsibility. When tlic executive :iiul the IcKi^hilurc :irc at ndds-, 
each can shift the rcspiinsihilily to the slMiuldrrs of the nlhcr and the enunirv 
must lolcrntc the deadlock uuli! what may in* a dist.iiu diction brings relief. 
Op. at., vol. 11, pp. 46S-47I. 

Pn/’aMy the following opinion i>f the late Professor I Iriiry I. Ford is 
ih.it of juost y\inericans : “ It must be reckoned a fortunate eircumslanec for 

the Americ.in people that p.irli.imcntary inslirutions of the English type an* 
precliidci! by the constitution of the United Stales, which like the cnnsiilutioii 
of Switzerland incapacitates the members of the assembly from holding executive 
oflice at the same time. The Swiss type and not tlie English type is the onlv 
form in which representative government can be actually established in the 
United States.*’ “Representative Government,” p. 198. 
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of Commf)n.s;*'* Thv^*y found it hard to believe that the legislative and 
executive branches could be brought into such close relations as the 
cabinet system involved without the legislature being dominated by 
the executive. To avoid the danger of executive domination, therefore, 
it was thought necessary to keep the two departments separate, and to 
this end tliey established a system of checks and balances such as the 
cabinet system <lid not permit. 

Lord Hryce expbnned the failure of the Americans to adojn the 
caliinei system, by their ignorance of its real character. They did not 
know it, he said, because it was s»^ill immature, because Englishmen 
themselves did not undersiand it, and because the recognized autburilieh 
did not mention ir.'"“ 

Early Parliamentary Methods in the United States.— It may 

be observed, however, that in the beginning a procedure bearing some 
resemblance to [larliamentary methods was actually followed by Con¬ 
gress. (Cabinet members frequently appeared in the House of Re¬ 
presentatives for the purpose of giving information and for consulta¬ 
tion.'*** Hamilton, the first Secretary of the Treasury, especially assumed 
the role of a crown minister, and his example was followed by other 
cabinet members. At the time, all branches of the government were 
housed in the same building, so that communication iK’tween the 
executive and legislative departments was greatly facilitated; they w'ere 
in fact in almost as close touch as if the cabinet ministers had Ix'en 
memlvrs (if (kuigress.'*** For some years these close relations were 
maintained and the cabinet ministers exerted an important influence 
in the shaping of legislation."*^ When finally continuatice of this rela¬ 
tionship was definitely terminated and the memlxTs of the cabinet 
were excluded from appearing in Congress, some members of ('ongress 
expressed regret at the change.^' 

“ ('iiiigrcssii>n.!l CIoMTiiirirni," pp. 

:*7"TIk* American (^)nim»»n\vcalili" (eil. 1010), vol. 1, p. 

insunecs, see the Annals nf the First I'oiiKres'i, pp. ^1, f »S4, ^>80. 

•“*('(inipare Ford, “Rise and (irowth of American Politics," pp. S!, 2‘*6. 

C^itnparc McConachie, “Congressional (^imiiiittee*.,” pp. 221 tT., and Follclt, 
“The SiK-akcr,” pp. 3P>, .^27fT. 

*•' Thus Fisher Ames lamented lh.it the ch.in.Qc reduced the mem’vjrs of the 
c.ihinct t(» the position of “chief clerks.” “Instead of hein>; the minislrv,” he said, 
and “imparting a kind of momentum to the operation of the laws, they are pre¬ 
vented from communication with the House hy reports. In other countries they 
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Proposak to Allow Cabinet Members to Occupy Seats in 
Congress-—As time passed and the disadvantag^es resulting from 
ihc disjunction of the executive and legislative departments and the 
ol)vious advantages of a closer relationship in the jirocesses of legisla¬ 
tion Ixrcame more and more manifest, proposals were made on several 
oOMsions to revert to the earlier practice and indeed to permit cabinet 
ministers to occupy seats in either house of Congress lor the purpose of 
answering questions, giving information, and advocating the enactment 
i:l measures recommended by the President. Such a proposal was 
made by a select committee of the House in the 3Sih C'.ongre.ss and 
by a similar committee of the Senate in the dMh Congress (l'''Sl). 
Judge Story in his work on “The Constitution dwelt upon the 
advantages of such a procedure, and more recently President Taft in a 
special meassage to Congress (lOlS)**"* urged its adoption. President 
Wilson was also known to he in favor of the proposal. By bringing 
ihe executive and legislalive departments face to face ff*r the purprise 
of consultation and collaboration, instead of keeping them at :irm s 
length and working at cross-purposes, the timi* of Ca)ngress, it was 
cirgued, would he economized, a channel would lx‘ afforded by which 
Osngross could keep itself better informed of what the executive depart¬ 
ment was doing, harmony of action between the two depariments 
would be promoted, and the executive would be relieved from much 
unnecessary criticism based on misunderstanding and lack of accurate 
information. “I'he ignorance,” said President Taft, “that Congress 
at times has of what is actually going on in the executive deparlmenl, 

may spc.ik :is well .is act; \\c alhiw them to df> neither ; we forhiil ilie'n even llic 
use of a speaking tniinpct: or, more properly, as the constitntion h.is ordained that 
they shall he diimh, even forbid them to explain ihemsehes hv signs." 

•‘-See. .sr>9. 

ConfftYssionol Record, Tan. H, l*d3, p. P. It m.iv he remarked in this 
ermneetion that the eonstitiirion of the Southern ('onri d-.r.u v .iinhori/ed the con¬ 
gress to grant to enhinet ministers the orivilc'^r of fKiiip^ing •‘C.ifs in either lioiisc 
.111(1 of Taking part in the diseinMon of measures f>er».lining fo their deparlipents. 
It mav also Ik* ohserved that the present constitution of .Irgentina f.\rt. 93) 
permits ministers to attend the sessions of • (ingress .md to t.ske part in the dehafcs 
hilt without the right to vote. It also allows them tlv preference over memhers 
of the cha’nlicr when thev desire to speak. 'I'he ^••lnslitlltion of llra'/.il, however, 
fArt. 'll), expressly forbids them from .appearing in either rh.imher. In Switzer¬ 
land, where the c.ihinet system does not exist, memhers of the federal council 
have the right to attend the sessions of iKJth cliamlicrs-, to spe.ik, and to make 
motions, though not to vote (Art. 101). 
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and the fact that hours of debate and pages of the Congressional Record 
might be avf>ided by the answer to a single question by a competent 
cabinet ollicer on llie floor of cither house, is frequently brought sharply 
to the attention of comi)etent oliservers."'* As it is, the only means 
by whicli CJongress may obtain official information regarding the policies 
of the President is through the slow and circumlocutory jirocess of a 
formal resolution addressed to the President and his reply thereto 
th(! only way by which the President may get liis proposals for legis¬ 
lation actually introduced as bills lK*fore (aiiigress is through the action 
of kindly disposed members ; atul the only way by which he can secure 
a hi'ariiig before the committees is through his cabinet ministers, when 
they are invited to appear. The admission of cabinet members to 
Qingress would enable the President to exert in an open and olficial 
manner that influence up*>n Congress which the country mtire and 
more exju’cts of him and which his responsibility to the country implies. 
As it is, liis olficial power is exhausted when he has delivered his for¬ 
mal message to Omgress, sitice neither he nor his cabinet m(*mlx'rs 
may follow uji openly his recommendations by oral explananons, 
argtimetit or persuasion.'*^* 


VIII. The Hest Form of (ioverxment 

Tests by which Government may be Judged. —Such arc* the 
elements of strength aiul weakness of the principal systems of govern¬ 
ment that arc in ojKTation to-day or which have existed in the past. 
After this review we tnay naturally ask which of them is the best and 
which, if any, is likely to be the mtJst generally accejtted form of the 
future. Hoth questions are dilficult to answer. It was a wise observa- 

Slv bis .irlk'lc on "The Presidency" in the Intlvpcndcnt, 1913, p. 1197: 
also his lMM>k "Our Chief Magistrate and His Powers,” p. 31. But Mr. D. F. 
Houston, a recent member of the cabinet, h:is expressed a contrary opinion 
{World's Feb., 1926, p. 3f.O). He prefers "the jiresent practice of leaving 

cabinet meinlKTS to appe.ir before coinmittccs—unlcss \vc are willing to go the 
whole distuiice and adopt the parliatnentary system,” which he advcxratcs, on the 
ground that it would be “ more in harmony with our claims that we arc a demo¬ 
cratic people capable of governing ourselves.” 

‘•■'•For such an instance see the Congressional Record of Ian. 29, 1S62 (vol. 
XLVI, pt. I, p. 549. 

‘^^Tlic whole subject of this section is discussed in more detail in my article 
“Executive Participation in Legislation” in the Proceedings of the Anier. Pol. 
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tioa of Rousseau, when he said, “When you ask what is absi>lutely the 
best government you have asked an indeierminahle aiul an unanswer¬ 
able quest ion."The answer to the first question depends largely 
upon one's conception of what is tiu* test of a gooil government and 
what are the fundamental purposes for which governments have been 
established. Naturally opinions differ as to the criteria Iw which the 
excellence of a particular form of government may be jiiilged. Some 
writers have attempted to lay down certain general principles con¬ 
cerning the best system for all peoples and conditions of htim.in society, 
but manifestly there are no priori standards by which any particular 
type of government may be given the preference over other types. 
'File excellence of each must be judged by the degrie to which it 
achieves the results for which it was establishi‘d ami which it was ex¬ 
pected to accomplish. Conce[itions as to the ends which governments 
are designed to promote have varitxl among «li(Tereiu [uiiples. With 
some, considerations of efficiency, economy, vigor, and prom[)tness (jf 
action have been regarded as the primary tests. Among the (Jermans, 
for example, this lest has received the chief consideration. i\mong the 
Americans, on the other hand, there has been .i disposition to judge the 
value of government by the degree to which it awakens and stimulates 
the interest of the citizens in public affairs, inculcates halfiis of loyalty 
and patriotism in the jieople, and promotes the civic virtues generally;^ 
in short, the best government is not necessarily that which is the mosCf 
elficient, but that which servi's in the higlu*st degree the jmrpose of a 
sch(K)l of citizenship for the jicditical education and training of the 
citizens. Tliis appears to have Ixvn the view of }f)hn Stuart Mill, who 
said “the first element of a good government ” is the “|Tomolif>n of 
the virtue and intelligence of the people.” (lovernmeiii. In- said, is not 
only “ a set of organized arrangements for puhlic business ” but it is 

Sci. Assot'., |)p. I/.MT. Scl* ;iIm) Ilinsiblc, "TIu* ('jhincl :iiul (^ingress,” 

ibid., 191)5, pp. Snow, ‘*A Defense of Goiigression.jl CJovernmcnt,*’ J/wer. 

UisL Papers, IS'X); Urulforil, “(’ongress and the Galnnei,” Anna/s Amcr. Acad, 
of Pol. and Soc. Sd., vols. Ill and IV (1S92, lN9.q, ami Smiw, tlid., v<»l. Ill ; and 
Black, “The Relation of the I'Nivuiive Power to Legist a I ion,” ch. 4. A very 
strong argnmeiil in favor of the admission of cnhinel inen'hcrs to seats in (>>n- 
gress with the right to participate in the debates (fiiuvniiiig matters relative to 
their dcpartnienrs was made hy Nicholas Murray Butler in his .idilress, “A Pro¬ 
gram of Constructive Progress,” before the Commercial ('liil^ ol St. Louis, July 
16, 1918. 

“ The Social Contract,” hk. I, ch. 9. 
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also ^rcat influence acting on the human, mindand its value must 
be judged by its action upon both men and things. The first question 
to be considered, he added, is “ how far does the government tend to 
fostiT the moral and intellectual qualities of the citizens ? ” Tlie 
govc-rnment which does this best, he mainiained, is likely to be the best 
in other respects, 'llie main criterion of a good government, in other 
words, is the degree l<» which it tends to increase “ the sum of gm^d 
qualities" in the governed, collectively and individually, rather than 
the ellicieiicy of the g(jvemmeni itself as an administrative body.*''* 

Other writers have adojUed the view of the poet : 

Fur furins nf government let fools contest, 

'I'luit uliicli is best adininistcn'd is best.*' 

Accordiiig ic» this view the mere form of a government is of 
M*condary consideration; the test of its exciHence is rather the success 
with which it is operated. Hut as Hamilton remarked, this doctrine is 
a "poliii''al heresy" because a had form of government can hardly be 
well ailministered, while a gcKul one may l:e badly administered.'*® 

Adaptability of Government to Peoples and Conditions^! t is 

harilly necessary to oliserve that no single li»rm of government is suitable 
for all peoples or all conditiems and stages of human society. In 
ileii'rmining what is tin* best government for any particular society wc 
must lake into consideration the stage of development which the society 
lias attained, ilie intelligence and political capacity of the people, their 
liiMory and traditions, their race characteristics, and a variety of other 
elements. “I’o aiiempt," said Joliii Stuart Mill, “to say what kind of 
goviTiiment is suited for evi-ry known state of society would be u> 
cc mpose a treatise «>n political science at large." 

Holh Mill and Hryw very properly emphasi/.eil a truth often over- 
i*:( ked, that after all governments are established and operated by men ; 
they do not grow aiul perfcjrm their functions like trees ; in every stage 

“ Rcpresciii.niw Cluwninient,*’ cli. 2. 

''M i.iinilioii hiiiiM'lf lluuigbl “tl;e Icsi uf :i gooil gu\ vmiiu-nt ” w.is its 
“ .iptitiidi’ ami Iciulcncy lu pi'iuliicc .1 gjwnl adininistratii*!!.*’ 7Vfr hnlcrtt/ist, 
Ni'. N\ Runssc. n iaiil iluwn ili;’ t'ullimiiig curiuiis test of die bea gcivvrninent: 
‘‘.ill udur things being eipial, the guvcrnnieiu under which, withuiit externil 
aid'!, withuiit n.uiir.ili/.aii<ins, ami witluuu culunics, the cili'/cn« increase and 
mnlliplv PUi'.t, is iiif.dlib1v the K’st. Thai under which a people di«ninishes and 
cks.ivs is ilu* wursi.” ••Social Conlraci,” hk. II, ch. 9. In .short, the test of the 
excellence of a government is the degree of the birth rate of llie population, the 
absiirditv of which is obvious. 
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of their existence they arc what they are made by voluntary human 
agency ; consequently their success depends mainly upon the capacity 
and interest of those who establish and operate them. 

Monarchy is a necessary system for certain peoples aristocracy isv 
hetter adapted to certain others ; while democracy is still better suited! 
to other societies. As has Ix’cn pointed out, the cabinet system works 
more smoothly and with greater success in Crreat Britain than it does 
in the I^atin countries, and it is pnibably a greater success in Great 
Britain than it would be in the United States if it were introduced here. 
Universal suffrage may be well suited to certain stages of society, 
while in others it would lead to a breakdown of government, h'ederal 
government is excellently adajUed to certain stages of political develop¬ 
ment, and to certain countries, especially those of vast extent and 
where there is great diversity of conditions, while unitary government 
IS better suited to others. C'onfederate government and even theo¬ 
cracies, as appears from a preceding cha|^ter, have their places in the 
development (jf the stale. No single form of government is adapted 
to all societies any more than a suit of clothes coulil be made to lit all 
men. The system best suited to Sparta was not the best for Athens : 
what is best for a large ctnpire is not necessarily the best for a state of 
small area. What was the best for Hngland in the lime of the Tudors 
IS not the best for hngland to-day. If mere security of life and pro¬ 
perty are the main objects to be attained, then a very dilTerenl kitul of 
government will siiflice from that which is necessary when the j^roino- 
(ion of the social well-being of the pec.ple is considered a necessary 
object. “If,’’ said Lieber, “the object is to reform and reorganize the 
debased and m*rveless population of a large country in a tropical climate 
as that of Egypt, the government must essentially dilTer from that of 

■’’'tThiis r.fn'il I’rvL't' ;in(l Provident (j’cmkI now think moiiarcljv is Ih-Ult suited 
than democracy to ('hina in her prtH-nt state of political dcwlopincnl. lohii 
Stuart Mill, hiin.sclf an ardrni believer in democracy, admitted that absolute 
monarchy was the only form of p/i\eminent siiiietl to l\ickward and undisciplined 
races. I.ord Bryce was apparently of the opinion that real democracy is not 
workable in some of the Laiin American republics, Persia, and Russia, and he 
expressed the belief that some of tlie democratic experimenis that have been 
attempted in cert.iin countries of southrastern F.iirope had betier have been left 
untried. ‘‘Nfodern Democracies,” \oI. II, pp. '5ll2At)7 Oimparc also ihc opinion 
of Burgess (‘* Reconciliation of flovernmcnl with Liheriv," ?‘>7), that the 
peoples of various T«ilin-American republics are tjuilc unfit for self-government. 
Rousseau, referring to the adapta'oility of laws and governments to particular 
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an industrial people who, like die Dutch, must batde with the sea.”^* 
Government is like a house which must be adapted in construction to 
the peculiar purposes and needs of those who dwell in it, and it must 
be altered from time to time as those needs change and multiply. 

The Govemment of the Future^ —Manifestly it would be 
hazardous to indulge in speculation as to what is likely to be the most 
generally accepted government of the future. It is probably safe to say 
that no single system is likely to become universal, considering the wide 
diversity of local conditions and conceptions which prevail throughout 
the world and which are likely to continue to prevail until the end of 
time. Nevertheless, there arc marked tendencies everywhere toward 
certain forms and away from others, which indicate that the whole 
world is moving along certain definite lines in its search for the best 
system of government. Thus the drift is undoubtedly away from 
monarchial, autocratic, absolute, and hereditary forms. Most of the 
monarchies that survive to-day are really such only in name, being in 
fact republics. 'IVaces of aristocracy, autocracy, and hereditary govern¬ 
ment still survive here and there, but they seem destined to disappear 
totally at no distant date. It seems very probable that all states will 
ultimately become constitutional, representative, democratic republics,— 
perhaps long before the end of the present century. It seems likely, 
however, that while representative government will become universal, 
the bases and forms of representation will undergo important changes. 
There is at present wide-spread dissatisfaction with the existing system 
of representation in many countries, and experiments are being made 
with new systems. The late Professor Henry J. Ford, who in his last 
years devoted himself to the study of the subject, concluded that “there 
is much to suggest that representative government is a decaying form 
of st.ite,*' yet he ihcjught it is largely due to a confusion of the genuine 
article with what is really a spurious form. What seems likely to take 
place in the civilized world, he thought, is not a rejection of reprcsenia- 


pcfiplcs, said: " A thousand nations that have flourished on the earth could 
never have h.id good laws ; anil even those that might have done so could have 
succeeded for only a very short pcriiKl of their whole duration. I'he majority 
of nations are trjct.ih1c only in their youth ; they hecoaie incorrigihlc as they 
grow old.*' .Again: ** One nation is governable from its origin, another is not 
so at the end of ten centuries." "The Social Contract," bk. 1, ch. 8. 

Political Ethicss,*’ vol. 1, p. 31.?. 



THE BEST FORM OF GOVERNMENT 


405 


rive government but a “ weeding out of its spurious forms.”®® This is 
what Mussolini claims to have done for Italy. 

Outlook for Demoicracyd —^The most marked of all modern 
political tendencies has been the rapid drift toward democracy, and 
this form of government is now in varying degrees very nearly 
universal. It has in fact been carried to such lengths that even in 
lountries where the soil is most fertile for its introduction and the 
cc.nditions most favorable for its growth there is believed to be danger 
•J a breakdown. Lord Bryce, an ardent and sympathetic defender of 
democracy, did not hesitate to express in his last work the view that 
ii»/ prospects for its future in certain countries where it has lately been 
introduced are not altogether encouraging. Although it was frequently 
.(‘sertccl that one of the objects of the late war was tf> make the world 
safe for democracy, democracy as a method of government has become 
more suspect and discredited among nations than ever before in miKleni 
limes, and large sections of public opinion in democratic countries are 
rcKlay clamoring for dictatorships. But here again it is said that the 
trouble is not with democracy itself but with its perversion and the 
.iitempt to substitute spurious and false h)rtns for the true and genuine 
article Already there are signs of reaction in many countries, and in 
s’ome of them recently it has virtually broken down.®’* What seems 
likely to happen is not either the abandonment of demtKracy or the 
increasing multiplication of democratic expedients, which in their 
totality will create a burden which the electorate cannot bear, but a 
return to a more moderate representative type. 

Outlook for Federal Government. —Whether the govcM-niiients 
of the fiiiiire are likely to Ik* inc»re generally fedenil or centrali/cd in 
character is a question which is more diHiculr to answer. It must be 

■‘-“Representative Cjiivcriiinent*’ (1924), j>p. ^03 ReftTrin>; in wliji lie 
called “the spurious fnrms” of representative Roverninent, lie said: "No oiliiT 
sort of government the world has ever known h.is given power aiul oppnriunity to 
so many worthless characters or has prodiicctl a class rule of quite so dangerous .i 
type.” /Nil., p. 305. Compare also F. A. Jiidson, “The Future of Represenialise 
Government,” Jmcr. Pol. Set. Rev., vol. II. 

■’•■'* See, the recent aildress of Mussolini lo the Fascist! of Italy (Nnv Ynrk 
Times, Mav 2^), 192^)), in which he declared that ile'^^'ocracv in Iialv w.is <le.nl. 
M. Clcmenceau in his new l)(M)k, “Li civilisation” (Pi2fi). likewiv expre‘--ed 
doubt whether democratic government is likely to continue. See also the oh'*erva- 
tions of Norman Angell in his “The Public Mind,” pp. Iff. 
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admitted that the federal system with so many obvious merits has not 
spread throughout the world to the extent which its votaries predicted, 
and in the relatively few countries where it has been introduced in 
recent times it has assumed important modifications which distinguish 
it fundamentally from tlie American type which was the first imporiani 
example. In its modified form it is in reality a combination of federal¬ 
ized administration and centralized legislation and this would seem to 
be the form which it is likely to take wherever it is introduced in the 
future. 

Outlook for Cabinet Governments —Finally, as between the 
presidential and cabinet systems, the outlook a|ipears to be distinctly in 
favor of the latter. Aside form certain Latin-American states the 
examph* of the United States has not been imitated by other countries 
and it dcjes not seem probable that it will be in the future. Even in 
the United Slates the temleiicy seems to be in the direction of the estal)- 
lishment of closer connection between the executive and legislative 
organs; on the other hand, in the more recently established cabinet 
systems there is evidence of a disposition to give the head of the Mate 
more real power and a l.irger independence of legislative control. 
Perhaps the system of the future may be a resultant of the two ten¬ 
dencies.’’ 

The Value of Good Government. —In a sense the travail of 
the ages has been i(j finil a system <»f government which will best serve 
the comiTKin needs of those for whose benefit governments are estab¬ 
lished. The systems adopted have varied widely in dilTerent ages and 
among dilTereiir peoples and there is still no universal consensus or 
practice as to which system is the best. On one point, however, there 
is agreement, namely that upon the existence of a g(H)d government, 
more than anything else, the happiness and prosperity of peoples 
depend. As Mr. Elihu Rnoi’’*’' has well said: “ "fhe fairest and most 

••• (!inip.irc Burgess, “Political Science and Constitutional Law,'* vol. II, 
p. liiirgcss thinks the generally accepted ftirni of the future will he a republic 
with a sysle'Ti of centralized legislation and federalized administration ; that the 
executive will he inde(HMidcnt in tenure, and with a real veto power on the acts 
of the Icgisl.uurc ; hut that he will lie bound to keep his cabinet ministers in 
p.)Iilical .uv»ird with the majority in the lower house of the legislature. 

“ 'Phe Citizen’s Part in Government,” p. 6. Compare also lohn Stuart 
Mill {op. cit.. ch. 2), who observed that “every kind and degree of evil of which 
mankind are susceptible, may be inflicted on them by their government; and 
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fertile parts of the earth have I^en for centuries wilderness and desert 
because of bad government; not only lands capable of supporting 
multitudes in comfort and prosperity, but lands that have actually done 
so in the past, are to-day filled with wretchedness and squalor, with 
ignorance and vice, because of bad government; while under good 
government industry and comfort flourish on the most sterile soil and 
under the most rigorous climate.” 

none of the which social existence is capable of, can l)c any further reali/ecl 
tlinn as the constitution of the government is compatible with, and allows scope 
for, its attaininent—the influence of government on the well-bdng of society can 
be considered or estimated in reference to nothing less than the whole of the 
interests of humanity.'* 


GAK. P.S.— 27 
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I. Theories Relative to the Functions of Government : 

The Anarchist View 

Anarchist Doctrines^— The theories that have prevailed and 
Niill prevail regarding the necessity and the function of the state range 
.ill the'way from those which deny the necessity or utility of the state 
.iiul which indeed regard it as an inic]uity, to those which laud it as 
"the mightiest creation of the human mind, the noblest expression of 
human purpose"' and as the essential institution by which all social, 
industrial, artistic, literary, and scientific progress has been achieved." 

At one extreme are the anarchists, who while dilTering among 
ihemselves in respect to certain details, are in agreement in their 
m'stility toward what they call the “ coercive " state, ami in their desire 
;n see it abolished, (^ne group of them--the revolutionary anarchists 
would go to the length of employing violence to get rid of it ; 
a>nsequently they advocate assassination of government olTicials, the 
destruction, by bombs or otherwise, of government buildings, and the 
lilvc. The other group—the philosophical anarchists, consisting mainly 
of intellectuals, would limit their activities to argument and propaganda, 
in the effort to convince mankitid of the uselessness of the state and 
the superiority of the regime of anarchy. They claim to be opposed 
not to all government as such, but only to that which is founded upon 
the principle of coercion or compulsion ; in short, it is to government 
to which they have not freely given their consent that they object. 
To the argument tliat mcKlern democratic government rests in fact 
upon the consent of the governed they reply that this is merely a 
heory and not a fact. At least, they say, it means only the consent of 
he majority, and even that ctmsent is rarely given freely and expressly. 
In any case, they say, a great minority is subjected to coercioti and com- 
nilsion to which they have never assented and to which they never 
■vould assent if the opportunity were afforded to record their opinion 

^Giddings* apotheosis, “The Responsible State,” p. 48. 

2Ward, “Pure Sociology,” p. 555. 
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by a vole. Huxley defines anarchy as a state of society “ in which the 
rule of each individual by himself is the only government the legitimacy 
of which is recognized—one in which he is not coerced into coiiperation 
for the defense of his neighbor.*** According to Kropotkin, the mcist 
intellectual exponent of the doctrines of anarchy, the essential feature o[ 
the anarchistic regime is that there will be no compulsion, no law, and 
no government exercising force.^ The anarchist is op(X)sed to every 
existing system of gr»vernment not only because it exercises compulsion 
upon the individual without his consent and is therefore an enemy to 
liberty and genuine self-government, but also because all governments 
without exception have proved themselves inefficient ; they are arbitrary 
and tyrannical and therefore hateful ; they are conducted in the interests 
of the privileged classes; the alleged ei|uality of treatment which 
they profess to mete out to all has no real existence. The individual 
says the anarchist, has as much moral right to coercir society as it has 
to coerce him.*'* Some anarchists, like Tolstoi, condemn the state also 
because it fosters and wages war. By means of propaganda it poisons 
the minds of its citizens against the fx^oples of other nations ; it 
commits acts of spoliation, aggression, and robbery ; it is therefore the 
arch criminal and destroyer of the human race.® 

Substitutes for Governments —Anarchists are not entirely 
agreed among themselves as to the natiiri* f>f the regime which they 
would estaldish in the place of the stale, but those who have hazardeil 
constructive proposals suggest that a system of voluntary associations 
and arrangements in which each individual would be free to join or 
not as he chooH’s, and from which he might freely withdraw at will, 
would be an .ulequate and desirable substitute for the “coercive” statc.^ 
These associations would perform the few necessary functions of 
grwernment: the preservation of internal order, the enforcement of 

® **Collected I*'ssays,” vol I, p. 393. Compare aho R Russell, “Proposed 
Ronds to Frealom,” p. 3? ; Jethro Brown, “The Underlying Principles of Nfodern 
Legislation” p. 7, and Zenker, “Anarchism,” p. 3. Anarchv means “the removal 
of all restrictions upon conduct intrinsicallv ethical and leeilimaie liu which 
ignorant legislation has interdicted as cri rinal” Art. “ Anarchism ” in Bliss, 
“ F.ncvclc'pcdia of SiKinl Reform,” p. 55. 

See his “ Fields, Factories, and Wor’-shops ” and his “ Conquest of Bread 

* Tucker, “Instead of a Book,” p. 13\ 

*Sec hh hooks “What to Do” and “The Kingdom of God Is with You.” 

^ Such was the su'^stitiitc proposed hy Beniamin Tucker (" Instead of a Book,” 
pp. 32, 326) and by Kropotkin (“Law and Authority,” pp. 18ff.). 
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:oniMCts, maintenance of the national defense, etc. They would <»lTer 
their services to those who needed their protection and under the 
inrtuence of competition those which were the most efficient or chargi*d 
the least would get the greater part of the business. From the anar- 
chisiic point of view, the superiority of such a system over that of 
the existing regime would consist in the absence of the elements of 
turce and compulsion ; it would he. a systiMii based entirely upon the 
iriv consent of each individual and would therefore be a regime of 
uMiijilete liberty and of self-government. 

Answer to the Anarchistic Argument.— (l is unnecessary to 
.mjlyze in detail the arguments put forward by the anarchists in 
support of their contentions. It is sufficient to say that their whole 
v.i>e is defective; first, because it rests upon unfoiiiuled assumptions 
ri-i^arding the character of what they call “coercive” government, and, 
second, because the substitutes which they prop.ose to take its place 
would prove wholly ina(Ie(]iiate to meet the situation which exists in 
tin* complex societies of to-day. I'heir criticism c»f the state is not 
without some justification, but it is grossly exaggeraieil and any elfec- 
!i\e conceivable subsiiiute would not he free from the same objection. 

They are wrong in assuming, as they seem to d*i, that all govern¬ 
mental activity is founded on and begotten of aggression, and that it 
necessarily involves the use of force or restraint. A large part of the 
.iclivity of every modern government is in the form of aid and assistance 
.111(1 involves no compulskni upon any individual. Moreover, their 
■i'‘'“Umption that force and restraint can be eliminated from the world 
IS not justified by the results of experience or our knowledge of human 
n.itiirc. If history teaches anything it is that if all limitations upon 
individual freedom were removed and each individual allowed to 
(Iciermipc for himself the limits of his own liberty, conilicting deter- 
niinaiions would result, those who have the physical power woidd 
nifarce their decisions against the weak, and we should have not a 
n^gime of liberty for all, but the tyranny of the strong and the snlv- 
i‘*ciion of the weak.'* Unlimited liberty, as Ritchie aptly remarked, 
lias never been claimed by any sane or reasonable person.'* Tlie law 
fi{ human life from the cradle to the grave is the law of limitation.**** 

^Compare Hurgess, op. cit., vol. I, p. 88, and T.acv, “Lilxrrty and Law,” p. ItX). 

Studies in Political and Social Ethics,*’ p. l.^r>. 

Compare McKinnon, “History of Modem Liberty,” vol. I, p. vii. 
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Even if human nature were different, so that physical restraint would 
be unnecessary to insure right conduct by normal men, society would 
still be exposed to danger from the acts of the insane, the moral 
degenerate, and those who commit crime in the excitement of 
momentary passionJ’ As Bertrand Russell, himself a sympathetic criiit 
of anarchism, remarks : “ If, as anarchists desire, there were no use of 
force by </overnment, the majority could still band themselves togetlier 
and use force against the minority. The only difference would be that 
their army or their police force would be ad hoc, instead of beiuj* 
permanent or professional." His own conclusion is that “the anarchist 
ideal of a community in which no acts are forbidden by law is not. 
at any rate for the present, compatible with the stability of such a world 
as the anarchists desire.”*''‘‘ 'Hie state in some fi>rm, whatever may lx 
said in criticism of its mistakes, its inefficiency, its abuse of power, is 
and always will be an absolute necessity among civilized men. As 
Seeley justly remarked, whatever in human history is great or admirabk- 
has been found in governed communities, that is, it has been the result 
of the imposition of restrictions upon liberty.'■ If the state were 
abolished, after a brief j?eriod of anarchy the patriarchial stage or somi 
other “ natural" grouping of a more rudimentary form would he 
established ; that is, society would begin over again from its lowest 
elements and only by the ultimate reestablishment of the state cotilil 
it escape from savagery and barbarism.'*^ Nevertheless, as some sympa¬ 
thetic critics of the doctrine of anarchy have pointed out, while anarch¬ 
ists are wrong in most of their assumptions and while the substitutes 
which they propose to t ike place of the state would prove ineffective, 
certain of their indictments against gtwernment, as we know it in its 
actual working, are largely justified. In all states there are stjcial, econo¬ 
mic, and political evils, due in large measure to had, inefficient, in¬ 
different, or corrupt government, which have tended to discredit the 
state in the minds of many persons and to create contempt for the 
atithr>rity of government. One well-known writer, referring to the evils 
of which anarchists complain, remarks; “Anarchism confronts our sense 

Comt»are Onii^lns, “ .Anarchism,” in Merrium and others, “ Political Tlicorics- 
Rcccnt Times,” p. 215. “Proposed Roads to Freedom,” pp. 121, IW. 

^-“Introduction to Political Science,” p. 127. 

Compare Ri»eMe, op, cit., p. 57 ; Amos, ” Science of Law," p. 7S, and fevoiis. 
^'The State in Relation to Lat>or,” p. 13. 
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of citizenship with a challenge which we should do well to take serious¬ 
ly, and the believer in political institutions should seek to make them 
more worthy of popular allegiance.”^* 

11. The Individualistic or Laisscz Faire Theory 

The Theory Explained.— The individualist, unlike the anar¬ 
chist, considers the state a necessity, though he is nearly in agreement 
with the anarchist in regarding it as essentially an evil, and hence believes 
iis sphere of activity should be* restricted to the narrowest possible 
limits, consistent with the maintenance of peace, order, and security. 
The individualistic .doctrine regards all restraint tjita restraint as an 
evil, and every extension of the power of the state as involving a 
corresjionding diminution of the domain of individual liberty. It holds 
that the state is a necessity simply because of the inherent egoism of 
m.in, which leads him to disregard the rights of his fellow men for 
his own selfish ptirposes. A well-known Frenchman, Jules Simon, 
expressed the individualistic idea in extreme form when he said the stale 
ought to strive to make itself usidess and prepare for its own demise.* ' 
The same idea was expressed by the historian Freeman, in language 
which has a decided anarchistic ring, when he remarked that “the ideal 
form of government is no government* at all ; the existence of govern¬ 
ment in any shape is a sign of man’s imperfection.***’ The state exists, 
argue the individualists, merely because crime exists, and its principal 
function, therefore, is to protect and restrain, not to foster and promote.*" 
When the state owns and operates railroa.ds for transporting freight 
and passengers; when it carries parcels for private individuals; sends 
telegrams; subsidizes theaters and gives concerts for public entertain¬ 
ment ; maintains libraries, museums, an galleries, hospitals, zoological 
gardens, parks, playgrounds, bath and wash houses; erects dwellings 

Brown, "'riie Underlying Principles of Mcxlern Legislation," p. (ajin- 
pare also Joatl, " Modern Political Tlicwy," pp. 102-103. 

^''Quoted by Lavcleyc in his “Lc gouvcrncmcnt dans la democratic," vol. I, 
p. 24. Essays, p. 353. 

" Iinaginez en vffvt twe poUuqtic parfuitv,*' says Janet, " an gotwernrmrnf 
par fait, des lots parfaits, vous supposez par Ithmrnic dvs homnies parfaits. 
dors la poUtitsqe nc serdt plus autre chose qtte le gorerncment lihre de chaqtte 
homme par soi-nteme; en d*autres termes, vile cesserdt d^ctre. Et cependant, 
cest la sh fin et son idM. Uobjet du goupemement cst de preparer insensible 
ment less hommes a cet Ptat parfait de sociStS oh les Ids et le gouvemement lui- 
mime deviendrdent inutiles** **Historic de la science politique,” vol. I, p.c. 
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for the poor; provides schools, colleges, and institutions of research; 
and sends out scientific expeditions,—it not only does what is not 
necessary for the protection of the individual, which is the only justi¬ 
fication for the existence of government, but it encroaches upon the 
domain of private enterprise and thereby interferes with the liberty 
of the individual. Most individualists therefore condemn public 
education; sanitary, vaccination, and quarantine laws; laws regulating 
the conduct of trade and industry; pure food laws; and indeed all 
legislation the effect of which is to impose restrictions upon industry 
or business or to interfere with the social or moral habits of individuals. 
In short, they say, the sole duty of the state in regard to industry and 
morality is to leave them alone.^* The moLlern state attempts to do 
entirely too many things, say the individualists. pas trap gottvcrncry 
** laisscz fairc, laisscz passer/* express their conception of its legitimate 
duty. It should be nothing more than a police organization to enforce 
contracts, protect property, keep the peace, punish crime, and defend 
srx:ieiy against foreign aggression ; and when this is done, its functions 
are exhausted.^® 

Origin of the Doctrine of Individualism./ —Individualism as a 
political doctrine had its origin in the latter part of the eighteenth 
century as a reaction against the evils of over-government in Europe. 
It was one of the leading tenets of the physiocratic school of economists 
that the stale ought not to interfere with the economic activities of 
the people by prescribing conditions under which industry should be 
carried on, but should confine its functions to the simple protection of 
the laws of nature under which production would best regulate itself 

***Hnnisthorpe, “Individualism,” p. .^8; Michd, “L’idre dc Tetat, p. 630. 
“It cnnncit he icx) carefully rcmcmlicrcd,” declares Hriicc Smitli (“ Lihertv and 
Lihcr.ili'sm,” p. 25'*), an ardent individualist, “that almost every clause of an act 
of parliament, if it has force and effect at all, takes away lihertv from somebody 
because it must of necessity speak of something which shall or shall not l)c done 
where before it was optional.” 

Hiixlev in his essay on " Administrative Nihilism,” refcrrinc to the attitude 
of the individualists, said: “Accordinpf to their views, not a shillin!* of public 
money must he bestowed iqxin a public park or pleasure ground ; not a sixpence 
upon the relief of starvation, or the care of disease. Those who hold these views 
support them by two lines of argument. They enforce them ileductivcly by 
arf^uing from an assumed axiom, that the state has no rieht to do .invthinj; hul 
protect its suhiccts from aggression. The state is simply a policeman, and its 
duty is neither more nor less than to pre\’ent robbery and murder and enforce 
contracts.” 
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if li*fi aloner*** They accordingly attacked the prevailing notions rc- 
ganling the omnipotence of the state and demanded freedom of trade 
and industry. This doctrine received a powerful stimulus from the 
publication of Adam Smith’s “Wealth of Nations” (1776), which was 
Iari*ely a plea for a policy of non-interference by the state in economic 
nutters. Smith denounced the laws then in force restricting the free 
interchange of the products of lalx^r and inteifering w'iih the free 
employment of labor, as mischievous and destructive of their own 
(Mirpose. Later the dcKtrine of natural liberty in economic matters was 
defended by various other Kiiglish economists, nruably Cairnes, Ricardo, 
.ind Malthiis; by the French writers Hastiat, l)e Tocqiieville, Diiimoyer, 
I/'Dii Say, and Taine; and by the Clerman philosophers Kant, Fichte, 
Wilhelm Humboldt, and the Baron hV’.tvos. Still more recently the 
individualistic doctrine found earnest advocates in f^iboulaye, Michel, 
and Leroy-Beaiilieii iti France, and in Ilerl^rt Spencer, John Stuart 
Mill, liarl Wemyss, the J>iike of Argyle, Bruce Smith, Wordsworth 
D«)nisthorpe, and others in lingland.^' 

One of the earliest arguments in favor of the “governmental mini¬ 
mum ” was written by a Prussian, Wilhelm Humboldt, in 17)1, but 
for political reasons it was not published until 1S52, after the author’s 
death. It was entitled “Ideen zii einem Versiich, die Orenzen der 
Wirksamkeit eines Staates zii bestimmen.”‘“ fltimboldt laid down the 
proposition that the state should "abstain from all solicitude for the 
positive welfare of the citizens and ought not to proceed a step farther 
than is necessary for their mutual security and protection against 
foreign enemies.” For these purposes only should it impose restric¬ 
tions upon individual liberty.^'* “The grand point to h<‘ kept in view 

Compare Sidguick. “Poliiical 1'coiiomy/* p. YO. 

The hiisicz hirrr dieorii's were vig«»n3«islv exploited :ind popiihiri/ed in 
[‘'ngland ly the “ f iherlv ;md Pro|Hrly Defense League,” .in organi/ation formed 
fur the purpose of “resisting i jver !■ gislaiion and for iiMiiit:iiiiin{T iiulividiialisin 
.IS cippos''(l to socialism.” Ir printed and tlistrilnited fitousanik of pamphlets, 
leaflets, and some l ooks, d<'aling with the growing leiuleiuy to sii'istitiite goverii- 
'nent regulation in the place tt( individual managefuent and enterprise in all 
branches of indiistrv, and .ittempiiiig to show the parab/irig efTecl of this kind 
of legist ition upon the natinn.d development. It scrutiiii'/ed all projects of legisla- 
finn and ciuleavmireil to prevent the inactment of laws contrary to tlic principles 
for which the league stood. 

-“This ess.iv has hern translated into English uniler the title ‘Sphere and 
Duties of the Sfat'',” by lostph Coulthard (I.ondon, I''54). 

23 Sec especially ch. 3. 
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by the state,” he said, “is the devekipment of the powers of all its single 
citizens in their perfect individuality; it must, therefore, pursue no other 
object than that which they cannot procure for themselves, viz. security; 
and this is the only true and infallible means to connect, by a strong 
and enduring bond, things which at first sight appear to be contradictory 
'■'the aim of the state as a whole and the collective aims of all its 
individual citizens.””^ 

John Stuart Mill’s Dofenset^ —In England the individualislic 
theory of governmeni found a powerful defender in John Stuart Mill. 
In his famous essay on “Liberty” (1859) he made the following classic.il 
statement of the individualistic dcKirine: 

“The sole end for which mankind are warranted individually or 
collectively in interfering with the liberty of action of any of their 
number is self-protection. The only purpose for which power can be 
rightfully exercised over any memlxT of a civilized community, against 
his will, is to prevent harm to others. His own good, either physici^l 
rir moral, is not sufficient warrant. . . . The only part of the conduct of 
anyone for which he is amenable to senriety, is that which concerns 
others. In die part which merely concerns himself, his independence is, 
of right, absolute. Over himself, over his own body and mind, the 
individual is sovereign.”*** 

There is a class of actions, he said, which affect only the doer ot 
them (“self-regar(|iiig” acts) and another class (“stx'ial” acts) which 
alTect Imth the author and the community at large. For the former 
class of acts, the individual is unaccountable to society and cannot be 
rightfully punisheil for tliem further than by the disapprobation ot 
public opinion.-*’* If the individual l:e in “the full m.ituriiy of his 
powers,” six'iely h.'is no right to say that he shall not do with his life 
what he chooses to do. Any other view, he added, ascribes to mankind 
a vested interest in each other’s moral, intellectual, and even physical 
perfection, the extent of which must be determined by each claimant 
according to his own standard.”" 

p. I.S4. It is inu-rcstiii); to note in view of Hiimlioldi's idc:is concern¬ 
ing state aid to cdiic.iiion that in later life he was minister of public instruction 
in Prussia and as such was the founder of the University of Uerlin, an institution 
supported and inaintaincil hy the state. 

-®Pct>plc’s Edition, p. 6. pp. 46, 5^. 

p. 53. 
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Herbert Spencer’s DefensCi^Thc most elaborate if not the 
most convincing defense of the laisscz fairc doctrine of government 
was made by Herbert Spencer in a scries of essays published near the 
middle of the nineteenth century, under the collective title “Social 
Statics” and “Man versus the State,””* which at the time did much to 
ppularixe the doctrine but which today finds few readers and still 
fewer supporters. Spencer started out with the assertion that the 
existence of the state is the result of man’s inherent perversity and 
egoism and that in reality it is an aggressor rather than a protector. 
“ Be it or be it not true,” he said, “ that man is shapen in iniquity and 
conceived in sin, it is unqitestionahly true that government is begotten 
of aggression and by aggression.” Being instituted merely for the 
purpose of curbing his wicked prt>pensitieN and prelecting him from the 
violence and fraud of his fellows, it billows that in a morally perfect 
condition of society, government can have no mison trrnr. “ Have 
we not shown,” he asked “that government is essentially immoral? 

. . . Does it not exist because crime exists, and must government not 
cease when crime ceases, for very lack of objects on which to perform 
Its functions?” He went on to say that “it is a mistake to consider 
that government must last forever.... It is not essential, but incidental. 
As amongst Bushmen we find a state antecedv'nt to governmiait, so 
may there lx* one in which it shall have lx*C(nne extinct.” The doctrine 
that the slate is justified in doing whatever seems to those in authority 
lobe “expedient,”or whatever tends to produce the “greati-st happiness,” 
or which will subserve the “general gcnnl ”, Spencer denounced as 
governmental despotism, since there is no standard or lest for deter¬ 
mining what is expedient or what is for the general good except the 
opinions of the governors themselves. In the first edition of his “Social 
Statics ” (186t)) he even spoke of the right of the individital to “ ignore ” 
the state, “drop connection” with it, relinquish its protection, throw off 
its burdens, and adopt a condition cif voluntary outlawry."*' 

He tlwelt upon what he called the militani type of society, with 
its excessive regimentation and its army-like organization; he compared 
this with the industrial type, contrasted the condition of the individual 
under the regime of status with his condition under a regime of contract, 
as he called it, and emphasized the advantages of voluntary over com- 

^TIic edition here used is that of 1903 (publisher! Uy Appleton). 19. 
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pulsory coc»jK*rati(Ji\ and of negative over positive regulation. The 
experience of the past, he affirmed, proves that the acquisition of happi¬ 
ness does not cf>mc through slate action, but through being left alone. 
Cutting away men’s opportunities on one side in order to add to them 
on another is nearly always accompanied by loss, through the friction 
of administrative mechanism. I'he sphere of government should be 
“negatively regulative,'* that is, its functions should be to redress evils, 
not to try to make men happier by helping them to do what they can do 
as well or better themselves. “To administer justice, to mount guard 
over men’s rights,” are the only proper funclirMis of the stale ; and 
when it dws more, it defeats its own ends. The duty of the slate is 
to formulate in law pretestablished rights, not to create them, and to 
enforce them instead of intruding nn them like an aggressor. Tlie 
individual has hut one right, the right of equal fret^dom with cverylwdy 
else, and the slate hut one duty, the duty of protecting that right 
against violence and fraud. 

Spencer’s Condemnation of State Interference.^ —Spencer inv- 
eiglied against all legislation for the regulation of commerce and trade ; 
against sanitary k'gislation, such as quarantine, vaccination, and regis¬ 
tration laws; against public education; against pour relief by the state; 
and even against state-managed post offices and currency issued by the 
stale. Every attempt to mitigate the suilering of the poor through state 
aid, he declared, “eventuates in the exacerbation of it.” Tlie sums 
devoted to the support of paupers should go to support laborers in new 
reprcKliictive works.’*^ In regard to education by the stale, he observed 
that “taking away a man’s property to educate his own or other people’s 
children is not needful for the maintenance of his rights and hence is 
wrong.”***^ Stale intervention is legitimate only for the protection of 
vie dated rights, and the rights of children are not violated by neglect 
of their education. The idea that it is the duly of the slate to undertake 
to protect the health of the jH'opIe Spencer combated with equal ardor, 
though he admitted that the state might suppress nuisances.’*'- All taxa¬ 
tion for sanit.iry superintendence must, he said, be condemned. He 
went to the length even of rnaintaining that it is a “violation of the 

Social Statics" (ccl. of PX)3), p. 1*52. 

“Social Statics" (cd. of 1903), p. 

3-Wc/.. p. 300. 
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fiioral law ” for the state to “ interpose between quacks and those who 
patronize them,” or to prevent unlicensed persons from prescribing 
for the sick, since it is the inalienable right of the individual to “buy 
medicine and advice from who»nsi>ever he pleases,** and the unlicensed 
practitioner should have the same right to sell to whomsoever he will. 
Regarding the right of the state to monopolize the issue of money, he 
maintained that it cannot justly forbid the issue of or enforce the 
acceptance of certain notes or coin in return for other things, since that 
would be an infringement of the natural right of exchange and a viola¬ 
tion of the law of equal freedom.'***’* Finally, Spencer condemned 
the construction of public works by the state except such as might be 
necessary for the national defense and rejected its right to a monopoly 
of the postal service, since “it is clear that the restriction thus put 
upon the liberty of trade by forbidding private letter-carrying establish¬ 
ments is a breach of state duty.”’** 

The Sins of Legislators. —Much of Spencer’s case* against the 
state was based upon the errors and blunders of particular governments 
in the past. The statute books, he lamented, were a record of “ unhappy 
guesses.” ” Nearly every p.irliamentary proceeding is a tacit confession 
of impotence, for the great majority of legislative measures introduced 
are designed to amend and improve existing laws.” In an essay entitled 
“The Sins of Legislators,” Spencer reviewed much of the unwise 
legislation of the past, dwelt upon the evils which resulted from it, and 
concluded that because most of this legislation w.is in lime rcix’aled or 
modified it ought never to have Iktii enacleil. Hi* prf)lesled against 
what he called the worship (jf the legislature and asserted that as tlie 
great political superstition of the past was the divine right of kings, 
that of the present is the divine right of parliaments. And the divine 
right of parliaments means cmly the divine right <if the majority, f«)r 
the minority has no right to he respected.’’*'’* Some men aclually s('i‘m 
to think, he said, that individuals can be made moral by an act of the 
legislature and that that which is economically unsound can be made 
sound and wise by the fiat of the stale. 

Some of Spencer’s followers, such as Donisthorpe and Auberon 

« fhid., pp. 271-226. 

M/V/., p. 231. 

“ W., p. 381. 
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Herbert, went to even greater lengths in their opposition to state 
regulation. They not only opposed education by the state ; poor relief; 
inspection of factories, mines, and workshops; the regulation of 
injurious trades ; compulsory vaccination laws; quarantine and health 
regulations; the requirement of official oaths; Sunday legislation; 
laws regulating public amusements; restrictions upon the sale of liquor, 
etc.,—but they even denied to the stale the right to regulate the marriage 
relation or restrict in any manner individual liberty in social matters 
except in so far as it is absolutely necessary to protect each man from 
the positive aggressions of his fellows.***^ 

Defense of the Laissez fairs Theory : (1) Argument Based 
on Justice. —In defense of the individualistic conception of the 
sphere of state activity it is argued, in the iirsi place, that considerations 
of justice require that the individual shall be let alone by the state in 
order that he may realize fully and completely the ends of his existence. 
This particular line of argument had the powerful support of such 
sch(;Iars as Kant, Fichte, Humlndclt, and John Stuart Mill. According 
t«> their views it is necessary to the harmonious development of all the 
|'.owers of the individual that he should be interfered with as little as 
p.ossible by the stale, because every restriction upon his freedom of 
action tends to destroy his sense of initiative and self-reliance, weaken 

There is le.isnii i<i believe iliai in his later life Spencer’s views underwent 
eniisiderable niiKlificatioii. |ohn Fiske relates ("Life and Letters," II, 2IS) that 
when Speneer visited the United States in 1882, he expressed regret at the exces¬ 
sive c'oiiipetitiiin in the industrial wurld and was williiiji; to admit the desirability 
nf stale re>;ulati(in. See also his " Essays,” vol. HI, pp. 471 iT., and Mcrriam, 
"American Political Ideas," p, .^24. One of the few present day followers of 
Spencer is Sir Roland K. Wilson, who in a work entitled "The IVovince of the 
State" (PHI), vigorously defends the individualistic conception of government. 
He condemns the performance by the stale of various public services such as the 
<ipcratiun of the post oflice, public education, provision for piildic worship, aid 
to science and art, the inaintennnce nf hospitals, and other activities in which 
all slates actiiallv engage. He conceives the stale to he merely a “justice-enforcing 
association" ; the only legitimate state, he says, is the “ libertarian ” slate, and 
the only reason for m.iintaining it is "the certainty of continual strife and 
generally triumphaiu injustice if every man were a judge in his own case." As 
to state education, he .says, "of all the I'Hilicics the most indefensible is that of 
forcing everylxuly to pay for, and forcing all children into, schools in which 
all debatable topics arc tabooed ” (p. 108). Stale provision for elementary educa¬ 
tion is “bad for morals and liberty, and state provision for secondary education 
is several degrees worse” (p. 103). 
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his responsibility as a free agent, impair his energies, and blunt his 

character. 

“ The true end of man, or that which is prescribed by the immuc- 
jble dictates of reason,” observed Humboldt, “ is the highest and most 
harmonious development of his powers to a complete and consistent 
wliiile.” Over-government, he went on to say, not only diminishes 
fnrdom, but “superinduces national uniformity and a constrained and 
iinnaiural manner of action ” by its tendency to reduce society to a 
(lead level.’**^ The same line of argumen^ -Avas pursued by Mill, who 
.isserted that an excess of government, specially of the meddling and 
iiK|uisitorial sort, “starves the development of some portion of the 
hedily or mental faculties, when it deprives one from doing what one 
IS inclined to do or from acting according to one’s iudgment of what 
IS desirable.”*^ Free competition develops in the individual the highest 
nnssibilities, sharpens and strengthens his powers of inilialive, and in¬ 
creases his sense of self-reliance; while over-government not only 
hampers enterprise and interferes with the natural development of 
trade, hut strikes at the development of character, tends to crush out 
'iidividuality and originality by interfering with the natural struggle 
i'ltween individuals, and leads to a general lowering of the scnrial 
level.'*® The highest civili/ation, s.iy the hisscz fuirr advocates, has 
heen developed under individualism, a system which has prcKlucc'd jnore 
material and educati<»nal progress than could eviT have lieen produced 
under paternalism. Spencer dwelt upon the fact that in an over 
ijoverned slate “ everybody is liki* everybody else."’ Government 
management and control of indtistrv, he complained, is “essentially 
<les|x>tic”: it “unavoidably cramps” by diminishing lilvrty of action, 
“angers,” leads to discontent, “galls by its inefficiency and restrictions,” 
<ifTends by professing to help those whf>m it will not allow to help 

■*" ‘‘ Iclecn,” chs. 1 ami 2. 

“ Pciliiic.'l Uciinimy” (cil. of ISM), \ol. II, p. : cf. also Kant in liis 
“Principles of Politics” (ir.insl.ition l»v H'siir, n. ^ft). “ ln<li\iclii:ilisin,” s.ivs 

Michel, in his “L’iclee dc lV»i:ii” (p. ?7^). “siaiuls fnr ihe em.incipalion of the 
mnn, the co'.nplete dcvclcipment of all his |Mi\vers, ami the full cnjoyineni of 
•ill his richts .IS .an imli^■idl 1 al.’* Again, he sa's, “ Imliviihi.'lism is alone capalilc 
furnishing a ration.il hiiindation for the p^iil(isj»]>hy <if right as well as political 
lilicrtv and the .sovereignty of the people.” INd., p. 6’n. 

Compare Briicc Smith, " Liberty and Liberalism ” p. 320 ; and Argylc, 
“Reign of Law,” p. 340. 
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themselves, and vexes by the swarm of dictatorial officials who are for¬ 
ever stepping in between men and their pursuits.^® The “evils of 
officialism” and of “socialistic meddlings,” he declared, prevent the 
healthy and natural development of a people, while freedom develops 
and strengthens individual character and conduces to human progress. 

“ A people among whom there is no habit of spontaneous action fur 
a collective interest,” said Mill, “who look habitually to their govern¬ 
ment to command and prompt them in matters of joint concern—who 
expect to have everything done for them except what can be made an 
affair of mere habit and routine—have their faculties only half deve¬ 
loped ; their education is defective in one of its most imoortant 
branches” 

(2) The Biological Argumentd —^11ie laissez faire principle, sai 
its advocates, rests also upon sound considerations of a scientific 
character. It is in harmony with the principle of evolution, since it is 
the only system that will lead to the survival of the fittest in the 
economic struggle. It assumes that self-interest is a universal principle 
in human nature, that each individual is a letter judge of what his 
own interests are than any government can possibly be, and that if 
left alone he will follow them. It holds that each individual should 
be allowed to stand alone or fall according to his worth, unaided by 
the props and supports of the state; should be left to work out his 
own de.siiny wiihoui the guidance and tutelage of government. l>y 
leaving each individual to do unaided that for which he is best fitted, 
the strong and fit classes survive, the unfit elements are eliminated, 
and thus the good of society is promoted. 

(3) The Economic Argvment. —.'\gaiii, and thi.s is the most 
important argument of the iaissez faire thef>rists, the policy of non¬ 
interference re.sts upon sound economic principles. Hettef economic 
results, it is asserted, are obtained f<»r .society hy leaving the conduct of 
industry as far as jiossihle to private enterprise. Adam Smith, in his 
“Wealth of Nations,” pointed out that the system of natural libeny 
tends toward the largest prixluciion of wealth. The self-interest of 
the consumer will lead to the demand fur the things that are most 
useful to society, while the self-interest of the producer will lead to 
their production at the least cost. In the economic struggle the indivi- 


Social Statics” p. 135. 
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dual is animalccl mainly by motives of self-interest. If, therefore, iie 
is allowed to use his capital as he pleases, to dispose of his labor lo 
tlu- best advantage, to exchange the products of his toil freely, and to 
have prices fixed by the natural laws of supply and demand, better 
results, not only to himself, but to the whole of society, will be secured. 
UnresiriLted competition stimulates economic prcxluction, tends to keep 
wages and prices at a normal level, to prevent usurious rates of interest, 
to secure efficient service and the production of Ixater products than 
can be obtained by state regulation or state management. 

(4) Argument of Experience.^The ex])crience of the past, 
say the laisscs fairc advocates, abundantly establishes the wisdom of 
the non-interference principle. History is full of examples of attempts 
to fix by fiat of the state the prices of food and clothing and of many 
other commodities ; of laws regulating the wages of labor, prohibiting 
the wearing of certain kinds of apparel, and requiring the wearing of 
certain other kinds, forbidding the exporiation of divers commodities, 
forbidding certain kinds of machinery in manufacturing processes, 
restricting the manufacture of certain articles to apprentices, prescribing 
the lociition of factories; laws aiding and encouraging certain industries 
by means of bounties and subsidies, and discouraging certain others by 
prohibitive taxes ; laws prohibiting combinations among laboring men, 
fixing the hours of lalK)r, restricting certain trades exclusively to 
members of guilds; and even laws prescribing the cut oi one’s dress, 
the number of meals which one should eat, the sizes of butt(»nholes, 
the length of shoes, the making of pins, and the kiiiil of material in 
which the dead should Ik* buried. Most of such legislation was mis¬ 
chievous and destructive (jf the ends which it was intended to secure, 
and the results which were sought for could have been more effectively 
obtained by allowing every man to sell his labor and goods whenever 
and wherever he wished."*^ Speaking of those? who were resiwnsiblc 
for this sort of legislation, Muckle observed that “ they wetiL blundering 
along in the old track, believing that no commerce could flourish 
without their interference, hampering that commerce by repeated and 
harassing regulations, and taking for grantcil that it was the duty of 
every government to benefit the trade of its own people by injuring 

Cf. Smith, “ Liberty and Liberalism,*' p. 247. For a review cif such legis¬ 
lation sec Hume, “History o£ England," vol. II, cli. 16, and Smith, op. cit., cli. 6. 

gar. P.S. —28 
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the iniclc of oihcrs.'”'-' Tlu* extern to which the governing classes inur- 
fered with the freedom of industry and the mischief which that iniei- 
ference pnxluced were so remarkable, he concluded, as to make thought¬ 
ful men wonder how civilization could have advanced in the face of 
such repeated obstacles. 

(5) Argument of State Incompetency^ —F^iiially. the laissc:: jairc 
theorists argue that it is a false assumption which attributes omniscience 
and infallibility to the slate and which regards it as belter fitted lu 
judge of the needs of the individual, and to provide for them, tluin 
he is himself, lliere is, they assert, a common belief that governments 
are cai)ahle of doing anything and everything, and of doing it more 
efricienlly than it can be done by private enterprise, when, in reality, 
experience and reason showed the contrary tf> be the fact. Tlic stale 
lias no greater powers of invention or of initiative than the individuals 
who compose it and who must operate it; it is not a creative organ, 
but an “ organ which acts only by means of a complicated apparatus, 
composed of numerous wheels and systems of wheels subordinated one 
to another it is an organ of criticism, of generalization, and of a)r>rdi- 
nation, from which it follows that the stale cannot be the first agent, 
the jirimary cause <if progress in human society, but only an aiixiliarv 
or agent of propagation.*'* Every additional function, observed Mill, 
means a new burden imposed on a body already overcharged with 
duties; the result is that most things are ill done, and much is not 
done at all because the government is not able to do it without delays. 
The great majority of things .ire worse ilone, he declared when done 
by government than when <lone by individuals who are most 'nterested, 
tor the people understand their own business better and care for it 
Ix'tter than any government can ; all the faculties which a government 
enjoys of access to information, all the means which it possesses of 
remunerating and therefore of commanding the best available talent 
in the market, are not an equal for the one great disadvantage of an 
inferior interest .'*^ 

“History of Civili7.ition," vol. T, p. 313. 

lArroy-Rcaiilicu, “The Modern SMte.” bk. 1, ch. 5. 

“ Politic.'il Economy,” vol. 11, p. 5r>5. While the st.itc jHJssesses certain 
natural char.ictcristics which give it .i decided advantage ns an industrial manager, 
it has, says Rac, in his work on “Omtemporarv Socialism” (p. ^09), “one great 
natural defect^ its want of a personal stake in the produce of the business it con- 
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Criticism of the Laissez Faire Doctrine : Assumption that the 
State is an Evil- —^The individualistic thcc^ry of stale liiiiclions 
ii;is been criticized upon various grounds. First of all, the assumption 
ili.it ilu* slate is a necessary evil, that all restraint as such is wrong, 
ii.is ni^i been borne out by the experience of mankind under the regime 
(f MJte organization. History, in fact, .shows unmistakably that the 
j)ri)gress of civilization in the past has been promoted to a very large 
tlei>ree by wisely directed state action ; in .short, that the stale is a 
P(»sitive good. It is true, of course, that at times the end.s of the state 
h.i\e been perverted to the detriment of the public good, but this is 
:i() more reason for condemning it indi.scriminately as an evil than for 
.irguing ihat railroads are an evil because their operation .sometimes 
rv.Mills in accidents. Spencer’s doctrine that the .state exists only because 
aime exist.s, and that it would subserve no purpo.se in a .society of 
innr.illy perfect Ix'ing.s, cannot lx* accepted. The function of the .state 
111 the complex civilization of to-day is not merely repre.s.sive, not simply 
■‘neg.itively regulative’’; it has a higher task than that of restraint and 
niiiishnieni : the la.sk of protecting, encouraging, and fo.stering the 
I mmon welfare. 

So long as men live in groups they will have collective wants 
'\hich can be .sati.sfied only through .stale organization, and hence there 
js no rea.«on for believing that the nece.ssity for the slate will ever 
(lis.ippear or that the role which it now plays in the life of human 
Mirieiies will ever dimini.sh. 


tliiits, its w.'int of ih.it keen check on waste and that pushing incentive to exertion 
'vliich private individuals enjoy in the eye and energy of the master. This is the 
Kie.it I'iproot from which all the usual faults of K;o\tTnnieiit manajtement spring-- 
iK rrnitine, recktape spirit, its sluggi.shness in noting changes in the public taste, 
•ind in introducing improved methods of production. Government servants m.iy 
'crv generally he men of a higher stamp and training than the servants of a 
rriv.iic comp.inv, hut they arc proverbial, on the one hand, for a certain lofty 
oisilain of the humble hut valii.nhlc virtue of parsimonv, and, on the other, for an 
unprngressivc, unenterprising, uninventive administration of business." 

The objections to the extension of governmental functions hevond what is 
required to satisfy the individualistic standard arc w'cll suminari/cd hy r.ecky, in 
his "Democracy and Liherty” (vol. I, p. 276). 

'••'’So argued Mill, “Liberty," p. 56. Had Mill laid down the proposition that 
i'll arbitrary, unnecessary, or unreasonable restraint—all “over-government,” as 
Seeley would sav—is an evil, no objection could be made to his proposition. Rut 
to characterize all restraint as inherently evil in itself is to ignore the fundamental 
distinction between that which is useful and good and that which is bad. 
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The Increasing Necessity of State Regulation.^ —On the nni- 

trary, all signs indicate that with the increasing complexity of modern 
civilization the need for state action will become stronger and its rf»K‘ 
more exiensive. In comparatively recent years a strong reaction againv 
the iiuiividualistic movement of the earlier nineteenth century ha* 
everywhere taken place, due largely to the conditions resulting fmm 
the growth of manufactures, the a>ngestion of the population in ihi. 
cities, the growth of corporate wealth, and changed economic and social 
conditions generally,all of which have thrown the laisscz fairc theoric* 
into disrepute. “The higher the state of civilization,” observed Huxley. 
“ the more completely do the actions of one member of the social bod\ 
influence all the rest, and the less possible is it for any one man Ui do 
a wrong without interfering more or less with the freedom of all hi^ 
felkiW-citizeiis. So that even upon the narrowest vii'w of the functions 
of the sfat(‘ it must be admitted to have wider powers than the advocates 
of the police theory are disposed to admit.”*" jLivcleye pointed out in 
the same connection that as civilizatioti progresses men Ix'comc jn«»ri 
dependent on one atiother and upon society as a whole, and hence tlu 
role of thi‘ state must increase correspondingly in order to satisfy their 
common wants. The individualism of Spencer, as Laveleye righih 
concliidf’d, is wholly inadmissible timler the conditions of modern 
society.'*^ 

The view of the hiisscz fairc a<lvocates that state intervention in 
the interest of the common good necessarily involves a curtailment of 
individual freedom, rests on an assumption that is true only within 
very restricieil limits. It is a very narrow view indeed whicli sees in 
a factory act, a pure food law, or a quaratuine regulation nothing but 

to ilie changed ccinditinns and new prohlerns which made the Uisst: 
fiiire jMiliey impcwsihlc see Hohhousc, “S«K*ial F.vohuion and Prliiical Tlieury," 
pp. UsSiT., and I’rown, “The Underhing Principles of Moilcni I.egisla!ion.*’ 

pp. -^611. 

“ fViticpies and Addre.ssc.s,” p. 11. Compare aFo Mill, liiiiivelf an indivi¬ 
dualist in most niaiters, who remarked that die restriction of govemment to the 
mere protcctinn of persfin and properly against force and fraud is a rule w'hich 
cannot he stricllv adhered to, for it ‘•excludes some of the must undisputed and 
recognized functions of government,” “Pidilical Economy,” vol. II, p. 3S7. 

“ Lc gouvernement dans la democratic,” vol. T, p. 38. See also an article 
by Lavclcyc in the Contentporarv Review for April, 1S8S, in which the individual¬ 
istic views of Spencer are criticized. 
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111 infringement upon the domain of individual liberty.*® Manilesily 
tliere can be no liberty in the absence of restraint; the greater die 
r'ri edom of the strong man, the less will be that of the weak ; and the 
/.'ptTty of some must involve restrictions upon the freetlom of others. 
Ill .short, the whole problem of creating and guaranteeing liberty is 

i. ,ri:elv a problem of organizing restrictions.’*” The rights of all are 
i iil.irged and secured by wise restrictions upon the actions of ea.ch. 

I he imposition of such restrictions is somewhat like pruning a fruit 

■ i-e iir frimming a vineyard ; it means a lo.'‘> of some fruit, hut belter 

ii. aii is produced so that there is a gain in the end. 

Argument that Government and Liberty are Antithetical Con- 
ctplions.-— The weakest point in the argimieiit of the laissc:: jtiirc 
•d.viicates is the assumption that the state is iieccs.sarily hostile to 
l.eedoin, that government and liberty represent antithetical ideas, that 
Ml propcirtion as flu* functions of government are muhiplieil the domain 
. I imlividiial liberty is restricted - in short, that .i maximum of govern- 
•leiit necessarily means a mininiiim of freedom. It is, as Kitchic 
M marks, like* treating the two as if they formed the debit and credit 
•:di*s of an account book.’*' In reality wisely organized and directed 
.te action not only enlarges the moral, physical, and intellectual capa- 
liues of individuals, l.uii increases their liberty of actirm by removing 

■ hsiacles placed in their way by the strong and self-seeking, and iluis 
toes ilicm from the necessity of a perpetual struggle with those who 
V. I I lid take advantage of their weakness. In this way the latent .ihiliiies 

Ncverlliclcss, this is the atiitiulc uf most Udsstz juirc tlieorisis. Smith, 

■'■r in his “Liheriy aiul Lilienilisni,” pp. 5^6'>•1(1, argues that a f.uinry 

■-l is a “ilislinci instance i»f iiilcrfcrcncc with propirlv.” “FM-ry ail i.l parlia- 
'it.” he says, “which in aiiv way airtails the luuirs of l.i’.mr nr limits ilic 
IT of wiirkincn, inxolvcs an inlcrfcTencc wilh the frccLlnin of iiiiliistry aiul 
•aim less valuable the propiriy invesicil in the luraness iimoii which the resiric- 
i"ns arc imposeil.” It was a (.anlinal jfriiiciplc ul' ilic heniliamiii'. nr niiliiari.'iis 
''..It every Jaxv is an evil since law implies a necessary abriil>rmenr of liberty an*l 
■.‘•IV such infrinKcmeiil is followetl by a seuliincni of pain. Jienlliain, “Principles 
1 ^^orals mill I.egislalion," p. *.M. 

Compare Ho'ahousc. ".Social l'.vuliili*in and Puliiical Tliei-ry,” p. P'O. Sec 
his “ Liheralism,** ch. 7. 

'•Op. lit., p. 12. Ciurparc in the same s'-nse Lcinv-!^*a'ilicu, "LVtat 
■■‘ dc rnc cl ses limilC"," p. Lalxnilaye, “LV*i.:i ct 'e.s limites,*’ p. \’l ; and 
l l.iiiliuiise, “ .Soci.d Evolution and Political Theory," pp. 18‘>fr. 
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of the individual arc liberated, and his opportunities increased.'*- U j, 
manifestly wrong to assume that all restraint is an evil. In truth tiu- 
state emancipates and promotes as well as restrains. The doctrine tlu* 
governmental regulation tends to impair individual character by weaken- 
ing the sense of individual initiative, self-reliance, and self-help, aiij 
by preventing the full and harmonious development of the faculties 
the individual, has been greatly exaggerated by the laisscz fnirc advo- 
cates. Many of the individualistic writers like Mill, Humboldt, aini 
Spencer have, in fact, confused individuality with eccentricity, variety o. 
living, and oddity of character, qualities which in themselves haw 
nothing of value. (Character is developed not through freedom alone, 
but (]uite as much through discipline and restraint.'''^ It is not tine 
that as the functions of government are extendeil the individual he 
comes weaker and less self-reliant. The most perfectly developeil m.ip 
is the social, not the nattiral man, for it is now generally admitted th.ii 
the individual owes much of his character to the society of which itt 
is a part. 

Individualistic Exaggeration of the Evils of State Regulation. 

—Till! chief fault of the individualists was that they exaggerated tin 
evils of state regulation and minimized the advantages; they inisiinder- 
sUxkI the true nature and limits of liberty and had .i mistaken idea ot 
the relation of the individual to the society of which he is a part. In 
short, they overemphasized the importance of the man at the expense, 
of the group ; they treated him as if he were paramount and as if W 
determined the character of society when in fact it is society, as h. s 
been saiil, that determines in a large degree the character of the indi\l 
dual. Ilieir doctrine rested on the assumption that the individual 
largely a thing .iparl from tin* group of which he is a memher, that Ik 
can be separated from society and treated as if his interests were entireh 
distinct from the interests of his fellow men. In reality, however, tin 

Oiiiiparc Ritchie, op. cif., p. 50 ; Funck-HrciUann, “ L.i Politique," p. .^1, ami 
J. Rrowii, op. at., p. 54. 

Mankind,** says Riirge.ss (op. at., vol. I, p. SS), “docs not begin will' 
liberty.** M.inkiiul “acc|uircs lilicrly through civilization.** It is quite true, .e 
Burgess remarks, that tlie individual, both for his highest <lcveluptncnt and foi 
the highest welfare of society, should be allowed to act freely within a certain 
sphere (ifnd., I7t>). But the state rather than the individual must he the iudgc 
of the limits of this .qihere. and the experience of the past teaches that these limit* 
cannot ire drawn in accordance with the theories of individualism. 
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individual is more than a mere fraction o£ society ; he is the epitome 
ijf it; he is a “ bundle of relations ” ; he is the “ concise formula for 
lilt- total of actions and attributes; out of relation to other things, 
Ik* is literally nothing/'*’* “Apart from his surroundings and relation¬ 
ships, “says Professor Ritchie, “the individual is a mere abstraction, a 
Iduical ghost, a metaphorical specter, a mere negation.”’’*’’ 

lie cannot be conceived of as being uninfluenced by and exerting 
11(1 influence upon those by whom he is surrounded. There are hardly 
,iiiy individual actions, said Ijord Pembroke, which are purely “self- 
regarding,”*’’* and Professor Ritchie goes to the length of expressing 
(jciiht whether even any thoughts of an individual can, strictly s]K*aking, 
i-.e * self-regarding " and therefore a matter of indilTerence to others.*'*^ 

The much-admired individual, self-centered and self-contained, is, 
indeed, not very far from the strong and solitary wild beast. It is only 
ill consetpicnce of restrictions imposed by the slate that he has any 
liberty at all beyond “the desolate freedom of the wild ass.”*’’** 

Argument Based on Past Mistakes of Government.— 'fhe 
ili.Mriist, not to say hostility, of the laisscz fairc theorists to government 
because of the errors or abuses of particular governments in the past is 
childish. It is wholly wrong to take the position that liecause govern¬ 
ments have made mistakes in the past, or bi*cause their agents have 
’sometimes .ibused the powers intrusted to them, they cannot lx‘ trusteil 
in the futtire ; or that because sumptuary laws are wrong, factory and 
Military legislation mitst be wrong as well ; or that because municipally 
constructed sewers have sometimes produci'd typhoid fever, cities in the 
future slioidd leave the construction of their sewer systems to private 
enti r|irise; or that Ix'cause some poor laws have proved ineffective, 
the .stare should abandon altogether the policy of poor relief. The 
Ltissez fairc writers never tired of parading and exaggerating the mi.s- 
r.ikes which g.* vernments have made in the past, and when they ate 
all c«»llecte(l and put on exhibition, they constittite what to .some is 

.Montague, “ laniits cif Tmliviclual I-ilKTiy," p. 57. 

■’■'‘"Principles of Slate Interference,” p. II. 

“ Liberty and Socialism,” p. 97. 

'"“Op. ciu, p. 97. Compare in the same sense Stephen, op. cit., p. HR, and 
barker, "Political Thought from Spencer to the Present Day,” p. S9, whf» pro- 
nounces Mill’s distinction between “self-regarding” and "other-regarding actions” 
to be false. Brown, op. dt.» p. 55. 
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indeed a strong indictment against state interference. “The state li\i.s 
in a glass house,” observed Huxley; “ we sec what it tries to do, and 
all its failures, partial or total, are made the most of. But priv.itc 
(‘iiterprise is sheltered under good opaque bricks and mortar. The 
public rarely knows what it tries to do and only hears of its failures 
when they are gross and patent to all the wtjrld.”’*'** We may well ask, 
with Lord Pembroke, “ What would private enterprise look like if its 
mistakes and failures were collected, and pilloried in a similar 
manner It may readily be admitted, observes an able writer, that 
government is weak and ineificient .it limes and cjl)edieni to j^rivaie 
inieresi?., laii it does not follow from such an admission that govern¬ 
ment oiiglii to be made “weaker, corrnpier, and more inefficient by 
practicing the illogical doctrine of luisscz fiurc"*’' 

Argument as to Superior Ability of the Individual to Judge 
for Himself. —'f ho /t//.«v.cr filin' tissiimption that each individual kiiow'. 
his own interests heller than society can know them, and is therefore 
the lx‘st judge of what is good for him, and if left to himself will follow 
those interests, is true only in a limited sense, and is still less true of 
classes. ^Fliis was readily admitted by some individualist writers like 
Mill.'** Sidgwick, an unusually fair and jiidicial writer, discussing this 

“ Oilujiifs am! Addresses,** p. 9. and Socialism/’ pp. 

H. C. Adams, "Relation of die St.Uc to liidiistri.il Action." 

Essay on Lilierty." Mill readily admitted that large classes of indi\iduaN 
must lie exee|ited from his rule, and that it applied only to human livings “in the 
full maturity of their faculties"—an clastic phrase admitting of wiilc and varying 
interpretation. He confessed that “ \vc may leave out of account those backward 
stales of society in which the race inav U* considered in its non-age " ; that des- 
jiotism is "a legitimate mode of government for dealing with harhari.'iis prtivided 
die end he their improvement'*; that liherty has no ap.plieation to any state of 
things anterior to the time when in.inkind ha\e become “eapahle of being 
improved by free and equal discussion"; that “on anv mailer iioi self evident 
tluTe are ninety nine persons totally incapable of it, for one who is capable," etc. 
(l•*ssay on "Eiberty/* pp. (\ The line which he attempted to draw I'etwceii 

" self regarding" and "social" acts is shadowy. .\s to this see :iiv .iriicle on 
" tioxeriimeiit and Liberty,” in the V*//e Kcriav (l'>27), pp. ^^»l iT.; Stephen, 
“Lr.'erly, Equality, and Fraternity," pp. J3, a Imok which is «K\oied largely 
to answering Mill's argiiments ; Ritchie, op. at., pp. II, llS; Montague, 
op. at., pp. 57, 101 ; Gilchrist, op. at., p. 481. 

Mill admitted that society has tlie right to punish drunkenness and siinil.ir 
.mini vices by public disapprobation or social intolerance, though he denied the 
right of the state to do so by law. But if, us Lonl Pembroke remarked, law i.s 
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.i^suinption, said : “ But it seems to me very doubtful whether this 
can he granted ; since in some important respects the tendencies of 
sficial development seem to be rather in the opposite direction. As the 
iippliances of life become more elaborate.and complicated through the 
pn>gress of invention, it is only accoydfffg to the general law of division 
(if labor to suppose that an average man's ability to judge of the adap- 
Miioii of means to ends, even as regards the satisfaction of his everyday 
Minis is likely tf> Ix'come continually less."**'* If every man, observed 
'Ise Ik'lgi.in writer Laveleye, could see cleaily and jiiilge .iccurately «)f 
hi^ own interests,-rijghts, and duties, then pursue them, and do volun- 
i.irily what hc'. Ought to do and nothing that he ought tiot to do, the 
ncce'^siiy frir State intervention would disap|'ear and we should enjoy 
die reign of liberty.”*" But the very point f»f the tnatter is that ignorant 
j’niple cannot take precauti*nis against dangers of which they are 
ii;por:int. No one lives in a badly drained house, drinks water jiolluted 
with sewage, or eats adulterated food bi'caiise his interest leads him 
!(i do so, hut generally because he is ignorant of the real character of 
the service or article which he uses or consumes, or because he can¬ 
not help himself.”’’ Not only is the individual not always a competent 
judge of his own interests as an economic consumer, but in affairs of 
juiMinal conduct he is often not to he irusfed, particularly in matters 
relating to his health or safety or moral welfare. The truth is, society 
may he a better judge of a man's inielleclual, moral, or physical needs 
than lie is himself, atid it may rightfully protect him from disease and 
• laiigt r against his own wishes aiul compel him to educate his children 
.iiid to live a decent life. 

Present-Day Practice. —The ^iraelice of all modern - tales is iti 

iidlliiiii', lir.t public .mil ■ ;i'ii peil with iurec, wliiit 

•'■111 iv the (ilijccliiiM In ll'c '■iri'stiliiTiiiii nt sl.ite pimislm.i iii in du- pl.icc nf tliiit 
intiii i«.il liv imrcgiil.itc'i piil lic n| inimi, espcci.illv w ii-ii llic I.iiii r is \idlcil upon 
dll- iifTciiilLT willjinii .1 lic.iriii;,', v.iiliniil ppinf, .mcI iii-y iiu widi iiiirrleiiliiig 
f.niiy. 

” I*(ilitic.'| Kcnlinm\/’ p. dlt*. ('■niniMI'C .'.hn Mill, ■■ Pnlilii.il I'C-niUiMiy,” 
'•nl. II, p. Ssr, wild .ica'plci* the prnjwisiiimi ili.ir the in nsiinii.r is i cnmpcleiU 

1 nf rnmniniliiiis milv widi '* ii'i-'emiis ih.ilc ' . ii!s .usd ixccplini^..I'hc 

>M(li\iilii.i|,” hi.* s.iiil. “is likely in he ill'.* ' cst iuil;;e (dinn;»li cm.ii tliis is not 
■'■ni\c.“sally iriic) nf tin.* nitilrnM nhictts prndua'cl fnr hi- hut there ;«re other 
!!iin>;-, which .ire chielly useful .is iciulin.!; in reise the ih.ir.icter nf humnii !»eings, 
■f the value of whieli the individual is iiicoinpetent in iiul>:e.*’ 

Op. at., p. 24. ''’(^f. leviiiis, “The Stale in !is Kel.itinti In Labor,” p. 43, 
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fact in harmony with this view. Few, if any, governments leave their 
citizens to find out for themselves what is healthful food; what physi- 
cians, surgeons, and druggists are qualified to practice; or what 
conditions of work are safe or dangerous. Most governments prescribe 
comlitions under which certain dangerous occupations shall be carried 
on and refuse to permit them to be dispensed with even with thi 
consent of those who would be endangered. All governments prohibit 
the exercise of certain professions of a quasi-public character except 
by persons who are able to shrjw by examination (»r otherwise that the\ 
possess the requisite qualifications to insure the public against in¬ 
competent service. Evidence of competency is generally required of 
phy.sicians, apothecaries, engineers, pilots, aiul even of barbers and 
|dumbers. The state goes even further ami undertakes U) protect tin- 
individual against the consequences of his own acts, as where it limitN 
the number of hours of lalxjr in mines and factories, anil prohibits 
women and children from engaging in certain injurious trades. 

Much of the individualistic distrust of government is due, as Sir 
Frederick Pollock has pointed out, to the failure to distinguish between 
centralized government and IcK'al self-government.*''* A good deal 
of the objection which the individualists urge against government 
would be justified if it were centralized government that was complain¬ 
ed of, but the objection is not always well founded when direaed 
against local government, through local Ixxlies directly under the eye 
and control of the people concerned. There is a vast difference, for 
example, between the “nationalization” and the “municipalization” ol 
an industry, and there is an equal difference between national regula¬ 
tion of individual conduct and control by locally elected bodies. Mani¬ 
festly the same objection cannert be urged against a local health regula¬ 
tion that would Ik* applicable to a national quarantine law. Indivi¬ 
dualists, likewise, in their wholesale condemnation of government 
usually (werlook the di.stinction Ixiween government popularly consti- 
tilted and controlled, and bureaucratic, irresponsible government. 
It is (liiHciilt to see, in many cases, why a public utility owned by the 
government but under immediate control of the people of the locality, 
should be more feared and distrusted than one under the management 


••“History of the Science of Politics,*’ p. 123. 
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of a private company not amenable to public opinion or popular 
control.** 

Dangers of the Lahsez Faire Policy. —Spencer's doctrine of 
“ negative regulation," which would limit the function of the state to 
reilressing rather than preventing wrongs, would in many instances 
defeat the ends of the stale. Thus, if the only security provided by 
the state against unsanitary plumbing, adulterated fooils, incompetent 
practitioners of medicine or apothecaries, consisiei! of the right to sue 
the negligent plumber, the dishonest milk ilealer, or the incompetent 
physician or druggist, instead of requiring plumbers to give bonds 
fur the eflicient discharge of their duties, physici.ins and ihuggisls to 
pass examinations or otherwise furnish evidence of capacity, milk to 
he inspected, etc., the protection alTorded would in many cases be in¬ 
adequate, since the injury could not he rednssed by a mere suit for 
damages. We agree with Sir Frederick Pollock ihat il it is negative 
and proper regulation to say that a man shall be punisheil for building 
his house in a city so that it falls into the street, il cannot be positive 
and improper regulation to say that he shall so build it that it will 
not appear to competent persons likely to fall into the city street. If 
it is purely negative regulation, and therefore proper, to punish a man 
for communicating an infections disease by neglect of common pre¬ 
cautions, it is not improper to require prec.iutions, where the tlangei 
IS known to exist, without waiting for somebody to be actually inlected.*’^ 
The individualists showed a distorted notion of liberty when tlu‘y con¬ 
tended, as they did in effect, that the individual has a right to keep his 
premises in an iinsanitary condition, to discharge his sewage where 
he will, to spread disease among his neighliors, to sell unwholesome 
f(KKl and drugs to whosoever will buy. If the state has the right and 
duly to protect by preventive measures the individual ag.iinst violence 
and fraud, it has the same right and duty to protect him against acts 

Hobliniisc in this connection cmphasi'/cs that the willingness of the pcoj)Ic 
to accept the large extension of governincnt control which h.is co'pe ahoiit in 
recent years has been cine in large measure to the growth of clLinocraiic govern 
nienr. In England in llentliam*s clay the government reseiiihleci a clf)se and 
corrupt corporation ; it was not distinguished for its efliriency ; nor was it reinark- 
ahlc for an enlightened and disinterested view of public c|iiestions. Under the 
circumstances, public opinion hc'sitated to trust it with large powers of regulation 
or the conduct of industrial undertakings. Op. at., pp. 1S2, Til. 1'he same 
situation existed in many other countries. 

•* “ History of the lienee of Politics,” p. 12S. 
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the con.sc*tjuenccs uf which will be to inflict upon him injuries which 
cannot be redressed. There is, as Huxley said, no very great difference 
between the claim of an individual to go about threatening the lives of 
his neighbors with a j)isiol, and his claim to keep his premises in an 
unsanitary condition.”’* The same is true of the right and duly of 
the stale to jiroiect the individual against the dangers incident to 
mfidern industrial processes, such as those resulting from dangerous 
machinery, from bad \ entilation, from unsanitary workshops, from fire, 
and even from unfair contracts (jf labor. The freedom of contract is a 
popular phrase, as has lieen aptly remarked, and to many it is a con¬ 
clusive argument against stale intervention in industrial mailers ; but 
when it refers to an agreement between a capitalist and an ignorant 
laborer who is at the mercy of his employer, there is no equality. The 
doctrine of freedom of contract has no sanctity in such cases. There 
is really nr> illegitimate interference with freedom of contract when 
the state undertakes K* prescribe the conditions under which contracts 
shall he entered into between parties one of whom is really not on a 
free and equal fooling with the other. 

The Truth in the LaisMez Faire Philosophy^—Ncvcrtliele^*!, 
when all is said against the laisscz faire doctrine that can be said, it 
must lx* admitted that up to a certain point the weight of reason is on 
its side. Tlie propositicjii that the individual is the best judge of what 
contributes to his own hapj''iness and that he will prosper most under 
a system of liberty and free compelirion is in most cases a sound tan* 
and (nighl in practice, as Sidgwick and Cairncs have shown, to he 
deviated from only in special cases where there arc strong empirical 
reasons for believing that the general assumption is not true. The 
doctrines of the individualists, while in many cases productive of harm, 
have not been entirely willv.uii a giMul effect. They have, as an able 
writer c»n economics has observed, “taught the people not to confound 
public morality with a state church, public security with police activity, 
or public wealth with gewernmenr property.”^” They have emphasi/ 
eil the importance of the individual, the value of self-reliance and 
freedom, and the banehil elTecis of excessive slate interference with 
industry and morality.*’ The principal fault with them has been their 
dis^msition to ex.iggeraie the evils of state regulation and to minimize 

“Aclminisirniivc Nihilism,” in liis "Critiques and Addresses,” p. 10. 

^*MIadley, “Fconomics,” p. 14. Compare Gilchrist, op. cit., p. 4S4. 
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ihc advantages of wisely conceived and directed government inter¬ 
vention for the promotion of the collective interests of society. They 
have also frequently committed the error of failing to distinguish 
between those activities of the state which are in the nature of com¬ 
pulsion and those which arc not, and f>f opposing lx)th without dis- 
aiminaiion. As was slated in the early pan of this chapter, governments 
perform many functions which d(j not involvi* any element of coercion 
and hence impose no restrictions upon imlividiial liberty ; r.g., where 
a government engages in a business undertaking or oi>eraies a public 
utility enterprise^- 

III. The Socialistic Theory 

The Theory Explained. —Directly t)p])osed to the f.aissrj Viun 
theory of state functions is what, tor lack of a more suitable term, 
may call the socialistic theory, which contends for a maximum rather 
than a minimum of government.'*’* The supporters (4’ this theory, 
instead of distrusting the state and looking upon it as an evil whose 
funciitms should be restricted to the narrowest possible limits, regard 
it as a supreme and positive gtHul ; and hence its mission should include 
the |)romotion of the common economic, moral, and intellectual interest.' 
of the people. “A socialist,” says Profe.ssor lily, “is one who looks ic. 
society organized in the state for aid in bringing about a more perie. t 
distribution of economic gruJils and an elevation of humanity ; du 
iiulividuali.st regards each man, no* .is his brother's keeper, but a-, hi' 
own, and desires every man to work out his own salvation, material 
.'ltd spiritual.'* It must not be understood, however, tli.it the rldvo■.Mte^ 
of state sociali.sm att.iclt .my less importance to individual freedom 
than do the luisscz fttirc theorists. On the contrary, they regard it 
as all important, and differ from the latter only in holding that it can 
he Ixitter .secured through state action than through the laisscz fitirc 
policy, which permits competition. 

Varieties of Socialistic Conceptions.— 1'hose who advocatt* .*1 

^^This distinction is cniph:isi/cd hy llohhoiisc in his “Sfici;il Evolution .muY 
Political Theory," p. 1S7. 

^®Thc term “socialistic" is here used without reference to its p.irty connota¬ 
tions or the distinction between its shades of nie.ining. The b'rench word I'tiitismc 
more accurately indicates the sense I have in mind, :i1thou;;h ihe l‘'n>>lisli tr.iiisla- 
tion is unfortiinatcly not an apt one. Some writers employ f’le term "state 
socialism ”; others the term “ collectivism.” 
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wide extension of state activity may be grouped into several classes 
according to the nature and extent of the role which in their opinion 
the state should play. First, there are the extreme socialists, who 
advocate collective ownership and management of all industries, includ¬ 
ing land and capital, and the instruments of production and transporta¬ 
tion."^^ Under such a system the state would become the principal 
owner of the wealth of the country, and there would be no private 
projKTiy except perhaps in things actually used by each individual.'^'* 
Socialism of the jiresent lime, says an able writer on the subject, extends 
the state's inierveniion from those industrial undertakings it is lx*st 
fitted to manage well to all undertakings of whatever character, and 
from the esialdislimeni of those securities for the full use of men’s 
energies to the attempt to equalize in some way the results of their 
use of them. It may he less shortly described as aiming at the progres¬ 
sive n.iiionali/aiirjii of industries with a view to the progressive 
equalization of incomes."" 

Some extreme socialists, indeed, would have the stale guarantee 
work to everybody, lend them money without interest, furnish them 
with the im|)lenu‘nis of labor, build houses for them, give them farms, 

^^Cf. I. S. Mill, Fortnightly Kcrictr, April, 1S79; Ely, “Socialism and Six:inl 
Reform,** p. 10; Rac, (’<iiilcm|Kirary Socialism,** pp. 379, .W ; hlacllcy, “I'Vn 
nomics,** p. IS; lOiiii, “Socialism,'* p. 16. Kirkiip, in Iiis “Socialism in 'I'hcorv 
and Pr.iclicc'* (p. S7), says: “A scK'ialist society is one bascil on the system <»fi 
public or collecti\c ownership of the material instruments of production, denu>- 
cratic administration of the industries, and coo|H;rativc labor. See also Spar^^o, 
“ScK'ial neniocracy Explained," ch. I. 

”•*Socialists, liowexer, refuse to identify socialism with communism or with 
paternalism or state socialism. Comnninisin, they maintain, slanils for the lioklin;; 
«)f all thiiij^s in common, while socialism cinpliasi/.es coniniunity of industry, prt>- 
diiction, and ilistrilnition only. Moreover, socialism, they say, does not mean a 
mere exp.insion o!' si.ite functions such as is implied in the notion of paternalism. 
Scvialists ilo n*)t favor increasing governmental control merely for the sake of 
adding power to the government, but rather because they Ixrlievc the indixidiial 
would have more freedom than he now has. Their idea of the slate is rather 
that of a fraternal coiiperative commonwealth than a paternal state. The socialists 
of (lermany, for example, were bitter opixments of the state socialism of Hismarck, 
which they asserted ilid not aim at the stKial and economic amelioration <if the 
people, but r.ither at the extension of the jxiwer of the bureaiicr.'icy. In England, 
where democracy has made greater headway than in Germany, the distinctiem 
Ixrtween scK'ialism aiul what is called state socialism is not so sharp. The social-* 
ism of the English Fabian ScK'iety, for example, is in reality what is called state 
socialism. 

^®Rac, “Contemporary Socialism,’* p. 399. 
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,irikc for them, provide pleasures for them, and in fact supply 

.til ihcir wants, economic, social, intellectual, or otherwiseJ^ The 
s(jci.ilisis of the United States in their national platform demand that 
ihe machinery of production shall be owned by the people in common ; 
that the national government shall obtain possession of the mines, 
railroads, canals, telegraphs, telephones, and other means of public 
rraiisporiation and C(immunication, which shall he riperated on a 
^ij/.peraiive plan under the control of the federal govertiment ; that 
the municipal govertimetits shall obtain possession of the local railways, 
iVrries, waterworks, gas works, electric light plants, and all industries 
rii|niring municipal fratichises to he operated on a coi»peralive plan 
under municipal control ; that inventions shall he free to all ; that editca- 
liisn shall be free and compulsory ; that the state shtdl assist poor school 
iliililren with food, clothing, and Kxiks ; and that employment on the 
piihlic works shall he jirovided by the Mate for the unetnployed."** 

Arguments for Socialism. —'Plie principal argiinieiits advanced 
in favor of the socialistic state are the folkiwing: Under the i)resent 
system of economic orgatiizatiott, the laboring jnan does tiot receive 
the fruits of his toil. A large jiarl goes to rew.jrd capital or to jiay 
!nr the services of those who direct and supervise the i*mpIoymenl 
•jf l.ibfir, or to speculators and middlemen, and to»’ little to those who 
.ire the real producers."’* In short, society under the present system 
is organi/.ed in the iiiieresis tif the ri h .md leads to grave iiie(]ualities 
of wealth and of opj-ortunity. The means of production are being 
mrniopoli/ed by the f« w who evploit tin* masses, d'he state should 
jhe refore take control (if all l!ie l.md and capital or means (»f jirodiic- 
Mon now being used hir the exclusive benefit of the owning cla.ss. 
Lndcr the individualistic r(\gime industrial entnpetition has become so 
fierce that the industrially weak have no chance <.f success and cannot 
survive in competition with the rich ; thev are growing relatively poorer 
■ind liecoming more (lep.eiident u|i:!n the emjdovitig class, while the 
riili are growing richer and becoming more indejicndenl. 'riie theory 
«'f 'o’ialism, it is argued, is founded on juiniiple. of justice and right. 

Ad.iins, “ Ri-I.ition I’f the Sf.nic to Intlii'^irinl Aciion,’* p. 47^. 

""For v.irioiis ’‘odiilisiic j rograms. see the .nipeiidis to Kirkiip’s “History 
rtf .SiKi.nlism.” See also MilL]uir, op. cit., pp. ltd IT., .is to the socialist program 
in fjcncral, and pp. HI fT., as to tlic structure of the siieialist state. 

"®(5raham, “Socialism,” p. 185. 
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The biicl and the mineral weultli contained therein should belong 
equally to all, not to a few. They are nature’s gift to the human race, 
and ought not to be appropriated by the few any more than sunlight, 
air, or water. The same is true as regards the instruments of 
production.'*” 

Competition under the present system not only leads to injustice 
and the crushing out of the small competitor, but it involves enormom 
economic waste and extravagance in the duplication of services. The 
system of unrestricted competition leads to lower wages, overproduction 
cheap goods, and unemployed wfirkers. 'fhe only remedy for such ;i 
condition, say the socialists, is the alx^lition of competition and tiu 
substitution of the cc^'jperative principle, under which eciuality oi 
opportunity and equality of reward and economy of production will bi 
secured. Under the socialistic regime, it is asset ted, a higher type oi 
individual character will also be produced and a larger degree of real 
freedom. Such industrial competition as we have to-day tends to begd 
materialism, unfairness, dishonesty, and a general lowering of ihi 
standard of individual character. Man is naturally weak and inclined ti 
depravity, and the present system of economic individualism serves tf 
accentuate his weakness and dishonesty. He needs, tlierefore, to K 
guided and aided by the state and protected against his own inheren: 
frailties. 

The doctrine of socialism, moreover, is defended as being in 
harmriny with the organic theory of the nature of the stale, which 
teaches that .scK'iely is an (jrganism, not a mere aggregation of indisi- 
duals, that the good of all is paramount to that oi a few, and that in 
order to secure the goo<! of the greatest nuinbei the welfare of thv. 
individual as such must Ih' subordinated to that of the many. 

Finally, it is argu.i’d by the socialists that the slate has alriadx 
abolished competition in certain fields and introduced in its place iIk 
coi')perative principle and has demonstrateil its success as an industrial 
manager to the entire satisfaction of all candid and thoughtful men. 
Covernment management and control of the postal service, govern¬ 
ment coinagi', government ownership and operation of railroads, tele¬ 
graphs, mines, and fuher industries of a public nature in various coun¬ 
tries have all demonstrated the advantages of collective management 

***'Scc Kirkiip, “History of Socialism," p. 11 ; Hillquit, op, cit„ p|». 30ff-i 
and Spargo, op, cit„ ch. 2, on the arguments for socialism. 
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umt private management, and thus fully justified the wisdom of the 
principle of scKialism. Tlicii why should the stau. not go further and 
occupy ifie entire field? Why should it not organize all labor as it 
lias already done a part, and a[>^x)rtioii the products of industry on the 
lusis (if each mans rightful share as the principles of justice reejuire?**' 
ailleclive ownership and management, it is maintained, is thoroughly 
democratic ; indeed, socialism is the “ economic complement of demO' 
cracy '; it rests u|)on h>lh ethical and altruistic principles and is the 
only system under which efliciency and justice in production can be 
secured and under which a full and harmonirius development of indivi- j 
dual character can be realized.'**- 

Arguments against Socialism : (1) The Economic Arguments 

Against the socialistic theory the chief argumeiii advanced is the diffi¬ 
culty, if not the impossibility, of carrying out in practice the sy.stcm 
which it advocates. Tlie ideas oi the extreme socialists are in many 
rcsjx’cts fantastic and would prove impracticable, both on account of 
leasons of an economic character and lor others which are inherent 
in the constitution of human nature itself. 

The socialistic theory, it is argued, Mans from a false premise, 
when it maintains that private prop/erty in land and the instruments 
of production is not only wrong morally Inn also economically. To 
Mibsiitute generally collective ownership for private ownership, even if 
it were practicable, would tend to destroy one of the most powerful 
mainsprings of human endeavor and the chief incentive to individual 
effort and industry. Take away the right of the individual to acquire 
property and to accumulate the product for his own use, say the op|xi- 
nents of socialism, and you make an end of .ill progress by destroying 
the incentive to lalxir. Tin; saying of Sir James I'. Sle|:lien that to 
try to make men equal by .iltering .vicial arrangements is like irying 
to make the cards of equal value by shullling the pack, is hardly less 
true of all efforts to make men equal in economic mailers. Socialism, 
said Laveleye, rests on the principle that the able, industrious, and 
}»r()vi(!enL should share with the stupid, llie idle, the improvident, 
whatever may he obtained as the reward of their energy and virtues.**’** 

*** Scc* Graham, “Socialism,” p. 11. 

_ Kirkiip, “History of Socialism,” pp. 10>12. For a summary of the good 
socialism luis .nlrc.idy accomplished, sec Kirkup, cli. 11. 

Contrmporary Rerirtv, .\pril, 1883, p. 551. This, h(jwever, is denied liy 
Ine advocates of socialism. 

CAR. P.S.— 29 
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It is a system, says another critic, “ which reejuires the slate to do work 
it is unfit to do in order to invest the working classes with privileges 
they have no right to get.”*** The doctrine that each man should be 
rewarded according to his labor, if understor^d to mean simply work 
with one’s hands without reference to capital or skill, cannot be 
defended upon any rational principle of justice.**^ Even if account 
should be taken of the difference in the productive capacity ami hen:t 
of I lie value of the service of different workers, the practical dilficiiltj 
in applying any such rule would be insurmountable under a system of 
socialism. On what principle would it be possible to distribute the 
rewards of industry to each worker according to his share in prcxlucing 
wh(*n he works side hy side with machines, with unskilled and skilleil 
lal.firers, and with directors and supervisors ? Socialism, in the sense 
in which the term is generally used, will never be practicable until 
there is a fund.imental change in human nature, to some of whose 
<lee[K*st princifdes it runs counter.*** 

(2) The Political Argmnenl^—One error of the socialist i> 
that lie overestimates the slate’s capacity and efficiency. He assumes 
that every business managed by a j(»int slock concern can be as well 
managed by the slate and ought ilu refore be taken over and oiKTatcd 
by it in the interest (»f the public. But experience and reason are 
against such a view, (jovernmenr in most cases is belter filled to 
restrain the evils of monopoly an<l regulate the conduct of a business 
which affects ilte public ituerest than it is to tnanage the business itself"^ 
The more numerous atid diverse the functions of government, the 
greater the difficulties. The business of a joitit slock company is 

^^■•Rac, “Contemporary Socialism,” p. 379. 

(7r:ihnm, “Socialism,” p. xxxiv. 

c'cm’miinist or an anarchist” saiil liord Ilrvcc, "who expects to rc 
construct sinicty, e.»ch in his own way, must be an optimist, strung up to so hi>;h 
a tension as to believe that in the new world he seeks to create, men will be 
renewed in the spirit of their niiiuls and Ik* iheaisclvcs purer aiul jioblcr creatures.’* 
“Modern DcmiHiracics,’* vol. II, p. 

**^The slate nMino|iolics of certain industries that h.i\c ! een created in .some 
countries have frequently not been successful. For exanipie in France, whe*c the 
state monopolizes the manuf.ictiirc ir matches, gun fxnvdcr, and tobacco, the poof 
quality of these articles is notorious and it has been the subject of much criticisni 
hy the French the’'selves. Sec an article by the late Profess<ir Paul Lcrny- 
Pcatilieu entitled “Puldic Ownership in France,” in the North American Review 
for March, 1913, pp. 295 tf. 
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usually limited tu one or a few activities, while under a socialistic 
riVinie the business activities of the state would he legion. It goes 
without saying that there are some industries that can be Ix’itcr con- 
iliicie*! by private management and to overcharge the government 
wiili the conduct of the whole complex volume of industrial activity 
if, a modern society would lead to inefficiency, if not to a complete 
i)reakdown.”” The problem of providing all the necessaries of life 
tor the people of a populous state, of managing the labor and distri¬ 
buting the products, would he a task which no government could 
l'iif(jrm satisfactorily.*® Under a socialistic regime^ moreover, nothing, 
ii is argued by its opponents, would be produced except as it pleased 
those in authority. It would be necessary to persuade the stale to 
produce many things that are now produced under private competition. 
IVcHluction would no longer be regiilati^d by the law of supply and 
demand, but it would <letermine demand, contrary to every existing 
princij'Ie of political economy.®® Besides, the calculations c»f the gov- 
Miimi*nt would constantly be upset by various circumstances.®' Iwery- 
ihing would depend on the pleasure of the governors. A diminutifm 
ill tlie ijiiantiiy and quality of production might be expected to n-siilt 
Imiii the withdrawal of the stimulus of private incentive. Crovern- 
menr managiTs would be languid and without interest in the ri*suli, 
.i:id lalyjrers would be without incentive, from which there would result, 
MNs one writer, “a diminished rate of progress, decreased production 
nf we.tlih, with, finally, in all probability, a dilTuseil poverty, which, 
i'<‘iflis being an evil in itself, is one that threatens all the higher 
hum.in interests.”®” 

I'in.dly, its o|iponents argue, socialism would involve, not an enlarge- 

Spc.nking of the inefficiency of government rnann^iemenr, R.ic ol^serve. iliat 
■‘•'e linuimr of ihc jj«i\ern'pent stroke nncl the stow »''*eh.iiiisin of :i st:.te <li*part- 
p’ent arc iinf ixora! Ic to an a!iund.(iit pnHiiictifin. 'I'be j^ener il sl;»c)’»-ninjr 
iiiilipfry and ihe cxtinciirin of those innumer.ihle scnirres of aciive initi.itivc which 
jT present arc so busy piphing out nexv .ind fruitful develonments arc tfw> "riMt a 
priic (II pav for the suppression of the evils of curnpetiiion. To efTect s<iiiic 
C'.'"nrirnics in the use of capital xve dama>ic or destroy ihc forces hv which ' epitil 
IS iirndnccd an<l really lose the power to sax’c a penny." “Contemporary 
StH-ialism,*' p. 400. 

(■^oT'pare Rohertsem in Macknv’s "Plea for Liberty,” ch. 1. 

®® Graham, " ScKialism,” p. 162. 

®' McKcchnie, “The State and the Individual," p. ISS. 

““Graham, op, cit., p. 166. 
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mcnt, but a restriction of individual freedom, and a deterioration of 
individual character. ITiis point was emphasized by Mill, Spencer, and 
others;''* Under a socialistic regime society would have to be organized 
and craitrolled to some extent like an army. In the absence of all self- 
interest and incentive individuals would have to be disciplined and 
driven to the discharge of their duties, and in the place of freedom we 
should, according to some writers, have virtual slavery.*** If all industry 
and commerce must be managed by a central authority which has t»i 
calculate and regulate everything, observes McKechnie, “ it follows that 
all deviati(»ns from the appointed and expected routine on which 
these calls are based must be strenuously put down. No travesty of 
a healthy state, he concludes, is more deplorable than a practical 
socialism in the form of an absolute government directing with inquisi¬ 
torial and irresistible sway every detail of human life.”*'’ Such arc 

See S|5eiicer*s essay, “ The Coming Slavery,” and Mill, ” Political Ecf»noiny,” 
vol. 11, hk. V, ch. 11. 

***This is the opinion of W. H. Malhxrk, a wcll knowii English writer I'li 
socialism. See his “A Critical Examination of Socialisni ” (1907), especially 
cIh. 79. Various practical and theoretical ohjections t(» the socialist state arc 
discussed by Muir in his “Lilicralism and Industry” (1921), pp. Wlff. Compare 
also Hryce, “Mcxlern Democracies,” vol. II, pp. 58911., who dw'ells iijHin some 
of the practical political diflicuhtes to be overcoiiic by a socialistic state. He 
empb.isi/cd in particular that the government of such a slate would be a ” gigantic 
bureaucracy,” that the maintenance of justice and ecpiality among the dilTcrciU 
classes of workers would be impossible, and that the powers of the state oifKials 
who control and direct the vast concerns of such an undertaking would netcs 
sarily he enormous. 

”*'*“The Sl.iic and the Individual,” pp. 177, l‘'2-19?; nrrparc .nlsi> the 
estim.ilc of Sir fiisine May (*‘1 )emcK:rac>' in Europe,” Introduction, p. Ixv), who. 
speaking of ilu* socialistic doctrine, says: “The natural elfecl of sueh ihcruies 
would be to repress the energies iif mankind ; and it is their axoweil i>.ije,:t to 
proscri'.'e all the more elesated aims and faciiliics of individuals. 1'he 

individual man is no more than a mechanical part of the whole coniinnniiy; 
he has no free will, no indeiiendence of thought or action. Every act of his 
life is prescribed for him. Individual liberty is surrendered to the stale ; every¬ 
thing that men prize most in life is to he taken out of their hands*. Their 
religion, their education, the management of their families, their property, their 
industry, their earnings, are dictated !w the ruling penvers. Such a scheme of 
government, i^ practicable, would create a despotism exceeding any known in 
the history of the world.” But obviously we have here a confusion of scxrialisin 
and communism, a distinction which socialists arc careful to insist ii|K)n. It b 
but fair to remark, therefore, that much of the criticism quoted .ibove is inapplic* 
able to the theories of socialism, though it might well be directed against those 
of communism. 
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Miini.* lit the arguments that have been advanced by various writers 
against the theories of socialism as popularly understood. 

Examples of Socialistic Communities^— The ideas oL socialism 
in I lie form in which it has been described alxwe have never Ix-en suc- 
ysliilly carried out hi any slate. The Amana and Icarian comniiiniiies 
in Iowa, the Shakers and ihe Harmony Society of Pennsylvania, and 
\.iriuu.s others represent attempts to re.sli/e in practice communistic 
principles; bill they all re-.ulted in failure aiul lefi behind only “buried 
i:i;j)es and aspirations." Tlie.Ne communities, says Rae, led to a slacken¬ 
ing of iiulustry and a deterioration of the general level of cumfoii.''** 
More recenily .i co!nmiinistic regime on a large scale lias been 
nunidiiccd in Russia, hut it was admittedly not a success from the 
tir^i and in 1^21 it was modified and private rn.inagement of induMiy 
.aid trading were restored to .i limited extent. Rased in part on 
hi siility to capital, after a brief experience the Soviet governmeiU 
nlv'iited and invited foreign capitalists to enter Russia and engage in 
n.iiiiifactiiring under concessions. Whether the system under its jnodi- 
fiii! form will endure or go the way of other communistic enterprises 
remains to be seen. 

Socialistic Functions.^ —^Whilc socialism in its extreme form 
has never been attempted hy any modern slate, with the exception of 
Russia, all states perform various functions that are soci.ilistic in 
.liaracler, some more than others; and one of the marked political 
leiulencies of the lime has been the drift in this direction. 

'fhe movement has hien strongest on the coniineni ol lairope, 

;. iiiciilarly in Ciermany, since the founding of the empire, 'fhere 
ihr state operates and controls many businesses tliar in America are left 
'» private enterprise, and regulates many of the dei.uls of individual 
• • <!uct that elsewhere are left uncontrolled hy the stale;'* In various 
•Miiries of liurope the state owns and ojieraies railroads, ii-legraphs, 
'iiiiH’s, hanks, and breweries ; monopolizes the manulaciiiie of cert.iin 
minodities like brandy, tobacco, matches, and gunpowder ; owns and 
“P<Tates or subsidizes theaters and opera houses ; aids and encourages 

“ Contemporary Socialism,” p. 4112. 

■'"As lo I lie progress of state socialism in (Jermany ‘•ec Howe, " S«ieiali/ed 
■Mi.iny” (PUS), especially chs. (t-\^ • RoIktIs. “ Mhp ti liial Socialism in 
t- 'Miany” (1913), especially chs, 1-5; and Ogg, **Srx;ial Progress in (a»nlem- 
J- r.iry Europe” (1913), cli. 17. 
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literature, science, and art; insures people against sickness, accidLMiis. 
and old age ; and through the local governments manages many puhlu 
utilities such as waterworks, gas and electric light plants, and street 
railways.**^ 

**** See Orlli. “Siicial Democracy in Europe” (1913), ch. 10; Hunter, 
”Socialists at Work" (l‘^I2), chs. 6-9; and Ogg, op. cit., ch. IS. Mr. Kmil 
Davies, in his "Stale in business” (p. 124), thus descri/cs the extent to which 
the nicidcrn stale serves and regulates the li.c of the individual to-day: " Elimi- 
naling the element of time in getting from pKice to place, it is already possili]>; 
for a man in any civilized country to be brought into the world by a state vliKinr 
or midwife, reared in a state nursery, educated, clothed, and doctored at a st.iL- 
school, anti, if needs be, fed at the cost of the community during his school tl.ivs 
(except, ill lamdon, on holidays and days of public rejoicing). He can earn Jiis 
living in government e:nployment in any country. In most big towns he c.in 
live in a municipally owned house. In New Zealand the government will 
lend him money with which to buy a house, and it will also lend him, free of 
charge, the plans on which to construct it. If sick, he may be trealcil by a state 
doctor or in a state hospital. lie may read at the state or municipal library 
until be g(K‘s blind, when the state will take him into a slate blind asylum, oi 
until he goes olT bis head, when he will lie cared for in a state lun itic asylum. 
If unemployed, the slate endeavours to find him work. In most of the towns 
in Italy or in |{udapest he can buy his bread from the municipal bakery, and 
in other cfuintries he can get miinicip.ally killed meat from a municipal butchery, 
and flavor it with government salt, after having cooked it over a fire made with 
state-mined toal. Or he can partake of his meal in n iniiiiicipal restaurant, drink 
ing miinici)ially brewed lH:er, wine from the state vineyards, or stale spirits. He 
then lights his statemade cigar with state-made matches, anil can read a tuunici 
pally produced daily newspaper. By this time, feeling more cheerful, he c.in 
draw some more money from his account at the stale or municipal savings bank, 
and can visit the municipallv owned nicc-coiirse, where he gambles with the 
state or city, and can end up the evening at a state or municipally owmed theatre. 
If he 1il*es he can even take a municipal ballet girl out to supper, after which 
he may, if he feels so inclined, confess to a state-supported priest. 'Hien, if I'f 
can afford it, he may go to recuperate at a state or iminicipal water spa or iiatli 
in France, Cierniany, «»r New Zealand, after h.iving insured his life with a si.ite 
insurance oHice and his house and furniture with the slate fire insurance depart 
ment. By this lime, if a strong individualist, in despair at the encroaches ol the 
state and miinicipalily in every domain of life's activity, he can huy state gun¬ 
powder at the slate shop and blow his brains out; or if he likes, to blow oiii 
some one ebe’s. The state, having brought him into the world and made him 
what he is, will finish the job and kill him, this being a monopoly jealously 
giiardi'd by the stale except in war-time. In Switzerland, Paris, nr many anotiui 
city, the miinicipalily will bury him. There is no time to follow him beyond 
this st.ige, except to mention that the public trustee in most countries will 
probably lixik after the decca.scd's affairs much letter than he did himself during 
his lifetime.” 

Sec also his "The Collectivist State" (1920), where he refers to the mixlcrn 
State or municipality as "coal owner, house proprietor, bread maker, meat retailer. 
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State Soicialism in Great Britain.^ —In England, until recently, 
state socialism had made little headway, but in recent years a “ profound 
change has come over the spirit of English politics” and the state is 
running fast in the direction of socialism. England is changing from 
the old trust in individualism and liberty to a new trust in state rcgula- 
rion, and from the Frencli doctrine of laissez fairc to the German 
doctrine of state socialism.”” There is in England a tendency, says 
Hobhoiise, to minimize the departure from precedent, but in reality 
(he "breach with the past is great, and probably irreparable.”'”'* During 
till* last few years the British parliament has enacted a large volume 
of scK'ial legislation, such as factory acts, health legislation, laws pro¬ 
viding dwellings for the pcM)r, employers’ liability acts, workingmen’s 
com{K'nsation acts, old age pension acts, laws for the feeding of school 
children, relief to the unemployed, etc., while the local governments 
have gone farther than those of any other country toward the muni¬ 
cipalization of public service industries such as the water and light 
supply and the means of IcKal transportation. Throughout CJreai 
Britain to-day the cities generally own and operate their own gas, 
electric light, and water systems; in many cases they own and manage 
the street railway utilities, and own public washhouses, libraries, music 
halls, etc. Tlie state now operates not only the postal service but also 
the telegraph and to a large extent the telephone service, operates a 
parcels post system, conducts postal savings banks, and performs many 
other services that were formerly left tc) private enterprise. Most of 
the state intervention in England, however, has lu'en in the interest of 
belter moral and social conditions rather than for the promotion of 
economic interests. Most of it, in short, has been guided by ethical 
rather than by economic considerations. 

In some of the British df)minions, particularly in Australia and 
NVw Zi'aland, where private capital has been lacking, the activities 
of the slate h;ivc* been multiplied to an extent not equaled anywhere 
else in the world. There a large part of the tillable land is owned by 

drug store keeper, undertaker, hanker, pawnbroker, farmer, restaurant proprictcif, 
Rrneral store keeper, and a thousand and one other things concerning practically 
every department of life.’* Sec also the somewhat similar treatise of Burns, 
"Government and Industry” (1921), especially ch. 8. 

••Compare Rae, “Contemporary Socialism,” p. 347. 

*••“Social Evolution and Political Theory" (1911), p. 174. 
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the stale and rented in tenants; the coal mines and forests are 
wise under state control; so are the railroad, telegraph, and telephone 
systems ; there is also a government parcels post system and there 
are government savings hanks. The state makes loans to farmers ar 
low rates and constructs improved dwellings for workingmen. There 
is a system of state insurance, not only against death and old age, but 
against loss by fire, llic government maintains labor bureaus and 
a system of compulsory arbitration in lalKUir disputes; regulates the 
hours of laljor in various occupations, and in some instances underiakeb 
to rigiilate tin* wages of labor ; constructs public works by direct laW 
rather than by contract ; and, through the municijvililies, generally 
owns and operates the public service industries. In short, in Australia 
and New Zealand the state approaches more nearly the socialistic ideal 
than anywhere else in the world. It is a vast landlord and employer; 
it engages in banking, farming, insurance, the i‘xpress business, mining, 
and other industries. As to whc‘ther the good exceeds the evil, there 
is a wide difference of opinion.*®* 

State Socialism in the United States. —In the Uniterl States, 
where for a long time the individualistic philosophy of government 
was dominant, there has in late years Iwen a steady and increasing 
extension of state regulation and of .state aid by both the national and 
the stale government.s.*'’" lliis legislation has consisted largely of laws 
for the regulation of banking, insurance, trans|iortation, .uul labor in 
factorie.s, the establishment of systems of state insurance, regulaticm 
of the payment of wages, arbitration of I.ibor disputes, extensive aid to 
education and research, laws for the preservation of the public health, 
for the relief f)f the jx)or and other dependent classes, for the construc¬ 
tion of roads, elc.*®'*^ Here as in other countries the hnssrs fairc doctrine 
has been completely abjindoned l)otb in theory .ind in practice. During 

For a wiluahk* study <»f the subject, see \V. P. Reexes, “Stale I''xpcrimcnts 
in .Aiisirali.i," \ol. II, and Sicjitfried, “neiinicracy in New Zeal ind(1*^14). 
es|>eciallv pi. III. The system is defended by P.usons in his “Sinry of New 
Zealand and criticized hy FairtielcI in Mackay's “ Plea for Lil>erlv.” 

’•'-As to the development of American sentiment in favor of si.iie regulatit»n 
sec Merriain. “American Political Ideas” (1*>2I», ch. 11. 

i<Kip,,P an excellent summary of this legislation see Young, “The New 
American Ctwernment” (.^d ed. I*W^), chs. 10-1S and Since ilu* inaugura¬ 
tion of President Franklin D. Rcxiscvclt in the United States has moved 

still further in the direction tif state scKialism. 
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[Ik- W'ar .state sociali.sm received a iremenduus impeiu.s in all 

the helliijercnt countries through the a.ssiimplion by governments of 
a'nirol over various industrie.s, the operation of which was necessary 
to tlie siicce.ssful pro.seciition of the war, the direct operation of certain 
iiuln^irics, the fixing of wages and prices, and other activities.*^’^ 
Siv i.ili>ts claim (though their opponents deny) that the .siiccc’ss achieved 
rated the practicability of socialism and that what was forced 
ujwiii the nations as a temporary e?:peilient in time fif siri*ss and strain 
will be revived and carried to aimplete fruition as stwin as the ju‘ople 
tally realize what was done and how they have the power themselves 
fi» ernph))' their collective force to their own advantage.'**^ 


IV. ()BSF.RV,Vn*)NS AN!) ('o\'..I.i:SlONS 

Boundary Line between Legitimate and Illegitimate Functions. 

-Regarding the merits of the individualistic ami socialistic theories 
of Mate functions, hut one conclusion is possible -neilher to-day 
fe[ire.sents the generally accepted view of the sphere and duty of the 
state or the actual practice. As Huxley aptly remarked, individualism 
and sricialism are both out of court so far as the establishment of their 
claims is concerned. The state is neither a mere •^cndurnic nor an 
entrepreneur public felicity ; neither a mere police contrivance for 

to some a.s|K*cts of this control see Lloyil, *‘'rhc M.ichinery of St.itc 
(Controls,” and Salter, “Allied Shipping Control.’* 

In Italy, it may be remarked, state sticialisin has been in large measure 
ahaiuloncd under the regime of Mussolini. In that ccuintry there were numerous 
state-owned enterprises, iiuhiding the railways, iclegrap!!-?, ami telephones, and 
sLitc monopolies of various kinds, including even such business as life insurance. 
They were m»t successful, and llie o|XTation of most of iheiii resulted in large 
tiefiiits to the state. Mussolini early aniionnced his intention of abandoning them 
and of leaving them to private (Miierprise. In part this has now been chjiie, .and 
ii is announced that the trans'iirmation will iiltiniately be carried out to full 
Lornplction. Sec C«)riesi, “A Ye.ir of l*asris]n in li.ily,” Cm rent History, 
laiiuary, 1924, pp. 

M. Vandervclde, leailer of the P.elgiuii Socialists, in .m article entitled “'len 
Years of S<icialism in Euro|x;" (Forcii:n Affiurs, vol. Ill, I9?5. p. ShS), slates 
d.ai while there has been a reaction since the war against “stale centralization, 
•iijt is to say, the direct exploitation bv the government of certain industries or 
services,” socialization under its “ new aspects,’' that is. under the form 
autonomous, iion-biireaucrntic control, is increasing. 

Compare Hyndmnn, “The I’lilurc «if Democracy,'’ p. 201. 
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securing ^rdcr nor an “ epicurean engine for the manufacture of general 
comfort.” The question of what are the functions of government, said 
Huxley, is met by the answer to the question “What ought we men in 
our cor{)orate capacity to do, not only in the way of restraining that 
free individuality which is inconsistent with the existence of society, hut 
in (‘iicouraging that free individuality which is essential to the evolu¬ 
tion of tlu- social organization?”'**** Manifestly, however, it is im¬ 
possible to draw the line of demarcation between legitimate and illegiti¬ 
mate slate interference as we would draw a boundary line on a mar. 
because it is a line which must change with the altered conditions and 
needs of society.'**^ No hard and fast rule, no fixed principle govern¬ 
ing the division, can Ik* laid down ; no a priori solution of the question 
can be found. In the highly complex society of to-day it is dilTicuIi 
to see how any limit can be set to the extent to which under some 
circumstances the action of government may be carried. The question 
of where to draw the line between those things with which the state 
ought to interfere and those with which it ought not to interfere is 
one which must be left to be decided separately for each individual 
case.'*”* Dogmatists have frequently undertaken on the basis of thcoreii 
cal discussions of the nature of liIxTty, to lay down what things the 
Slate ought to do and what things it ought not to do—that is, how wide 
should he the province of government and how wide that of liberty; 
but all such attempts to solve the problem are as futile as the effort to 
discover the nature of light by discussions concerning the nature of 
darkness. If any general rule may be formulated, it must he dedii:c<l 
from a consideration «)f the question whether the purpose of state inter¬ 
vention in a given case is for the common gocid, whether ilie pro|'K>seil 
action is likely to lx* effective, and, if so, whether it can be done without 
doing more harm than gCKxl. If a pro|X)sed act of intervention fulfills 
these* conditions, no valid objection can bt* raised to it because it violates 

Ailininistrativc Nihilism,” in “Critiques and Addresses,” p- 23. 

***"(Aimp.ire Say, “Municipal and Slate Socialism,” p. Ii is im- 

possiMc, savs I.rroy.Beaulieu (“The Modern Stale”), to determine a priori the 
sphere of the state and that of the individual, because in life they run together 
and overlap each other. 

follows,” says Cunningham (“Politics and F’conomics,” p. 136), “that 
we cannot lay down a definite line restricting the functions of the state and 
making all else as of merely private and individual concern. The influence of 
the state permeates all our relations, even those of the personal kind.” 
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siimc abstract principle of individual liberty or some doctrine of natural 

rights. 

As Professor Hobhousc observes, wc must be guided in determining 
wliat functions the state shall exercise, by a consideration of the ques¬ 
tion of how far the objects of social cooperation can be furthered by 
the methods of state intervention, and how far on the other hand the 
nature of the methods necessary will themselves conflict with the ends 
dcMred.^^** The kind of compulsion necess;iry, the degree of success 
with which compulsion can be applied, and the reflex conseipiences of 
Its employment upon the general life of the community, will depend 
uf>on the composition of the community aiul the relation of the govern¬ 
ment to its subjects. The amount of state compulsi«)n and inlerven- 
liim which may Ix! necessary in a given case to protect society from 
rhe dangers within and without and to advance the common welfare 
must vary in accordance with the conditions and circumst.inces of each 
particular society. Mill very correctly remarked that the proper junctions 
rtf government are not a fixed thing, but vary iti dilTerent states of 
society. Stated in general terms, it should be tiu aim of the state to 
endeavor to secure the best conditions for the common life, or such 
conditions as arc obtainable by the use of the public resources and 
i»nvernmental machinery, so far as these conditions are obtainable only 
by the use of compulsion.^'” 

Tlierc are a multitude of cases, as Mill said, ir which governments 
with gi'iieral approbation assume powers and exciite functions for 
which no reason can be assigned except the simple one that ihi*y con¬ 
duce to the general convenience; and he might have added that no 
further reason ought to be required. It is manifest, as he pointed out, 
that the admitted functions of government embrace a much wider 
field than can easily he included within the ring fence of any restricted 
definition, and it is hardly possible to find any ground of justification 

Social Kvoliition and Political Theory,” pp. lSH-189, 201. Compare also 
Scclev, op. cit., p. 129. 

Compare Stephen, “Lilx:rty, Kquality, and Fraternity” p. 137, and Ritchie, 
“Studies in PoIitic.i1 .nnd Soci.il F.thics,” p. 6L Stephen laid down the following 
rule regarding the Icgitinn.icy of state compulsion : it is Kiel when the object aimed 
at is bad, when the ol'ject is go<xl hut the compulsion employed is not calciilaicci 
to obtain it, and when the olijccl is gixx! and the compulsion clTcclivc hni the 
rvpcnse is excessive. If the object is good, the compulsion elTcctivc, and the ga>d 
achieved overbalances the inconvenience of the compulsion itself, the compulsion 
cannot he objectionable, fhid,, p. 50. 



45<) THE PROVINCE OF (JOVERNMENT 

common liu'm all c.xccpt the comprehensive one of general 
expediency.’"' 

In spite of our disagreement with the luisscz fairc theorists on so 
many points, all will probably agree with Mill when he says, “ What¬ 
ever theory we adopt respecting the foundation of the Sf)cial union, 
and under whatever political institutions we live, there is a circle around 
every human being which no government, be it that of one, of a fevi, 
or of many, ought to be permitted to overstep; there is a part of the 
life of every person who lias come to years of discretion, within which 
the individuality of that person ought to reign uncontrolled either by 
any other individtial dt by the public collectively.”"” Mill’s theory 
that this circle should include all that part which concerns only the 
life of the individual and which does not alTect thi! interests of others, 
<>r which afTecis them only tlirough the influence of moral example, 
is undouhU'dIy a safe proposition so far as the purely repressive sphere 
of I he stale is ujiicerued ; hut ir does not take account of that larger 
liberty which conies from wisely directed slate aid and guidance in 
die interests of social i-fliciency. 

Points of General Agreement.— Upon one point, most men 
.ire now agreed ; namely, that the stale has a higher mission than 
the mere police duty of maintainirig peace, order, and security amone 
individuals, and that it ought le do more for its citizens than merely 
prevent them from robbing or murdering one another. Nothing, as 
Huxley observi’d, *‘can be less jiistifialile than the dogmatic assertion 
that stale inieiference beyond the limits of home and foreign protec¬ 
tion must uiuler all circumstances do harm.”"'* The state does nor 
do all that it can <ir ought to do when it merely protects the individii.il 
from vi()lence and fraud and leaves him alone to struggle against 
ruinous conditions which t»nly the state is capable of removing. In 
die lH*ginning «)f human societies, as Ixroy-Heaiilicu pointed our, the 
principal function «)f the state is the maintenance of defense against 


‘'Political Economy,” v<il. II, pp. 391, 3'>2. 

p. sev also his essay on ” Liberty 

“ Admimsir.iii\e Nihilism.” in his “Oiiiqiies and Addresses,” IJ. 
**Thc Inistiiess rt the state," said Thf»ni.is Hill (ireen, ”is not merely the business 
of a (Hjlicemaii, ot arresting wrong-doer'-, or of riitlilessly enforcing contracts, but 
of providing for men an eqii.il ch.ince, as far as |)fissible, of realizing wlial is Ixst 
in tlieir intellectual .nul moral natures.” 
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(a^yrcssion and the preservaium of domestic order within ; but 
in proportion as society emancipates itself and increases in |X)pulation 
jiul complexity, as it passes from the savai;e to the barbarous and from 
ihe barbarous to the civilized stage, a wider duly than tliat simply of 
.1 policcmaji is laid upon it, namely, that of contributing to the perfec¬ 
tion of the national life, to the development of the nation’s wealth and 
well-being, its morality, and its intelligence.’’* 

Duty of the State. —It is Icgilim.-ite iiilerventioii for the 
^tJte to go in scHTial reform as far as it goes in judicial administration, 
namely, to secure for every man as elTectively as possible those essen¬ 
tials of rational humane living which are really every man’s right, 
because witb.oui them he would Ik* maimed, mtililaleil, deformed, and 
incapable of living a normal life. The same reason, says a well-known 
writer, which justified the slate at first in protecting persr)n and pro¬ 
perty against violation, justified it yestertlay in abolishing slavery,, 
lustifies it to-day in abolishing ignorance, and will justify it tcHHorrow 
in abolishing other degrading conditions of life.”’ 

It is an ec|ually legitimate cluty, we believe, for the slate t(» 
encourage certain of those higher .ictivities of life, like science, litera 
tiire, and art, which contribute to the civilization of a nation, when 
they cannot be had without such aid or encouragement. A naliun 
which does ma produce and does not care for such things can li.'ve, 
as Lecky indy remarked, only an inferior and imperfect civilizatirni.”'* 
The support and encouragement of art adds to the dignity of a n.i '.on 
and to the education of its people ; and most slates in fact appropriate 
money for maintaining picture galleries, museums, and art schools. It 
was a wise observation of Ivdmiind Hiirke that the slate “is nut a 
partnership in things subservient only to the gioss animal exisiLiice 

114 “The MociiTn Sl;itc,” cb. 5. “Wc arc (.fun Uild,” says (^iniiingliiiin, in 
bis “Politics and Economics” (p. I-O), “ibat ibc business of fbc slate is to 
protect person and properlv, and ibosc who announce this view think they have 

found a formula which defines the raii^’e of state action ()retty closely,.but 

it is idle to contend that the pri'rc function of a st.ile is to defend ]>erso:i aiul 
p'op-.Tly from physical agents ; the state is expected to intervene to pnKii i life 
and properly from human agents and to control human conduct, but not alwavs 
or generally to prevent and relieve misery which has accrued from physical condi¬ 
tions unless these physical conditions are more or less under hiiin.in control.” 

Rac, “ CnnicmtK>rary Socialism,” pn. 3%-3'>7. 

ii««Democracy and Liberty,” vol. I, p. 275. Cf. also Pollock, “History of 
die Science of Politics/’ p. 125. 
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of a temporary and |>erishable nature/’ but “a partnership iu all 
science, a partnership in all art, a partnership in every virtue and in all 
perfection.” Besides administering justice and protecting life and pro¬ 
perty, it is the plain duty of the state to see to it that the social and 
economic cciiiditions under which the individual is compelled to live 
are such that he can develop his abilities, make the most of the faculties 
with which he is endowed by nature, and thus realize fully the ends o( 
his existence. 

It is the duty oE the state to enforce contracts, hut it may also be 
its duty to prescribe the conditions under which contracts in certain 
cases shall be valid and entitled to the protection of the state, especially 
when one of the contracting parties is really not free. The state 
ought to regulate or supervise the conduct of industries which are 
natural monopolies; but it may also lx* the duty of the stale to take a 
business out of tlie hands of private individuals and operate it itself 
.IS a means t>f protecting society from inefficient service and ruinous 
prices. The stale ought to preserve for society the obvious advantages 
of industrial competition ; and if free competition becomes impossible 
through the policy ()f laisscz fuirc the state ought to intervene ami 
protect society against the evils of private monopoly. And experience 
has abundantly shown that the policy of laisscz fairc will not secure 
industrial freedom nor insure equality of economic, opportunity in the 
highly complex societies of the present day. 

Free competition under modern conditions is not always a bene¬ 
ficent scKial or economic principle. When it forces the level of trade 
down to that which characterizes the worst men in it, when it leads t(» 
imH]uality of opportunity instead of equality, when it lends to actual 
monopoly and the destruction of healthful competition, and when it 
results in p(K»r economic service, it is no longer a goj)d but an evil. 
The slate has the undoubted power as well as the duty to determine 
the character of competitive action so as to render it possible for the 
bc*st mi*n instead of the worst to set the fashion and en.ablc society to 
adjin't its f'rndncfive processf's to the lx*st iw>ssible form of organization. 

The Principle of Freedom. —^Nevertheless, the ])resiimp* 
lion may in general be resolved against state interference, whether it 
be in the form of pnffiibirion, regulation, or government operation. 
There is a general agreement that freedom should be the rule and 
interference the exception ; and that those who advocate state inter- 
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fcrena* should discharge the burden of proving ihe neccssiiy for the 
pro|x>sed innovation, or, as Mill says, the “onus of making out a case.”“^ 
Huxley’s saying that an excess of abstention offers much less peril than 
an excess of intrusion is probably a safe principle to follow. It is 
admitted by nearly all writers that the state should not ordinarily under¬ 
take to do for society what individuals themselves can do as well, or 
hitter, or what when done by them is productive of better results for 
all concerned. The advantages which result from leaving the individual 
free from restriction in economic matters so long as the rights and 
interests of others are not impaired by leaving him alone, are manifest 
The liberty of every member of the state as a man, said Kant, is the 
first principle in the constitution of a rational commonwealth. Most 
acts of state intervention necessarily involve a certain restriction i)f 
liberty upon some class, and are justifiable only when they secure the 
rijtjhts of a more numerous class, lliey are certainly unjust if they 
hurt the one class without benefiting the other. 

Impossibility of Lainnez faire— Tn the present state of 4*eo- 
aoniic and social development of the world, however, the policy of 
\jiisscz fitirc is impossible, much more so than it was in the days of 
Adam Smith and Bentham. Profound economic, siKial, and political 
ilianges have combined to create a powerful reaction against the 
iiulividtialism of three quarters of a century ago.”* 

Since the middle of the nineteenth century there has been a 
remarkable tendency among civilized states to push their lines farther 
into domains heretofore left to individual freedom. It should be 
lemembered, however, that ilie so-called slate interference of the present 
cent my differs largely from that of the preceding centuries in being 
legislative rather than administrative in its nature. As Professor St •eley 
cil'.siTves, the nineteenih-centiiry state may well be called the “legislative 
'•t.iiAs pointed out above. Mate intervention of the present day 

“'“Piilitiral Kconcimy,** vol. 11, pp. 5'il, SfiO; Itriicc Siriih, “LibtTiy and 
L.i'JTali'.m/’ p. •?4S. " lutissez jairc, as a practical rule,” says Ciirncs (” Pnlitical 
F-i.inirry,” p. 251), “is incomparaMy llie safer Riiidc and oii^ht not to be de¬ 
parted fruin so long as there remains any doubt as to the wisdom of the pnjposed 
departure.” 

”^Sec Michel, “LMdec de Tetat,” bk. V, cli. 2, on the “Dissolution of 
Individualism,” where the reaction against individualism and the progress of 
^tate Mictalism are fully discussed. “Introiliictifin to Political Science," p. 146. 
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diders also from dial of the eighteenth century in that it is exercised b) 
governments which are democratically constituted and controlled. 

During the last century the province ol executive government u, 
which we still retain our traditional hostility has been greatly narrowed. 
But the revised statutes ot every modern stale, already abnormally large, 
continue to grow in bulk with each passing year. Whether life under 
a future edition will, as Herbert Spencer maintained, be a burden and 
the status of the individual that of a slave, is a question which need iiM 
worry us. We agree with Jevons that, lURwiihsianding the multipliciij 
of statutes under which the modern individual must live, he is an in 
finitely freer and nobler creature than the wildest savage who knows 
no restraints hut those of nature, yet who is always under the physical 
despotism of want.*'"'* Liberty, like everything else, is good or bad 
according to the use* which is made of it. As the late Mr. justice jatne^ 
Fitzjames Stephen aptly remarked, the question whether lilteriy is a 
good or a had thing is as irrational as the question whether lire is a gotxi 
or a had thing. It is ixtth gtxxl and bad according to time, place, and 
circumstance, and the complete answer to the question as to what art* 
the cast?s in which it is gcnnl and in which it is bad would involve not 
merely a tiniversal history of mankind, but a complete solution of il i 
problems which such a history would offer.*It is not, as Beniainin 
('(instant maintained, the end of all human associations,*““ but is mereh 
a means for the realization of the fullness of individual life. To ire.n 
it as an end in itself is to misconceive the whole jiroblem. It is, theref<»rc. 
beneficial only in .so far as it helps man to attain that other freedom 
which is an end in il.self, the end of all social organization. On the 
whole, it may Ik* doubted whether mankind has suffered more in the 
past from an exce.ss of government than from an excess of liberty.'* 

1“*'’“TIk‘ Sl.ilc ill Kcl.ition tn Labor,” p. H. 

“ LibiTly, Equality, and Fraternity,” p. 4'^. 

1.L-J“ principcs dc politique” (1861), p. 14*5. 

student who is interested in the notions that have prevailed in 
different a^es and countries in regard to lihcrtv, the practice of sta!e'«, the origin 
and development and kinds of liberty, will find a W’cnltli of mnleri.il in th( 
numuiiiental work of professor James McKinnon, ” A History of Modern Lihcrtv/' 
3 vols., im. 
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In the former sense it has reference to the totality of constituent clemenis 
which enter into the physical make-up of the state : land, people, institu¬ 
tions, government machinery, etc. In this sense the term is used sonic- 
what as it is in the natural sciences as when wc speak of the constitution 
of an animal or other physical organism. In the latter sense it lias 
reference to a legal instrument,—an “instrument of evidence,” it ha^ 
been called—a fundamental statute or charter, a document or collection 
of documents, which emliodies the more essential parts of the organic 
jiuhlic law of the slate. It is, said Jameson, an expression or embodi¬ 
ment in technical language of certain formulas addressed by the state 
to its citizens or subjects.* 

Like other terms in political science, it has been variously deliiuil 
by dilTerent writers according to the varying conceptions which ilu\ 
hold as to what a constitution should be. Considering the variety of 
constitutions which are now in existence and which have existed in the 
past, it is not easy to formulate a concise deiinition which wr>uld di-s- 
cribe equally the character of all of them. There is, however, a fairly 
general agreement among modern jurists as to the essentials of a .on 
stitution, although the actual practice is not always in harmony with 
the conceptions of the jurists. 

Definitions of the Constitution^Thc following definitions by 
authoritative writers are offered as examples of efforts to state in geiier.il 
terms the character and function of a constitution. 

“lly the constitution of a state,” said Sir James McIntosh, “I mean 
the Ixxly of those written or unwritten fundamenral laws which regu¬ 
late the mo.st important rights of the higher magistrates ami the muM 
essential privileges of the subjects.”- “The term Constitution,” said 
George Cornewall J-^wis, “signifies the arrangement and disirihiiiiun 
of the sovereign power in the community, or the form of the govern¬ 
ment.”'* Judge C'cMiley, an eminent American jurist, defined a con¬ 
stitution as “the fundamental law of the stale, coniaining the principle': 
upon which government is founded, regulating the division of the 
sovereign powers, and directing to what persons each of these powers i'* 
to be confided and the manner in which it is to lx* exercised.” “ Perha-'is 
an eqtially complete and accurate definition,” he continued, “wouKI 1 h: 

^ '*Thc Constitiitiiiiinl Convcnticin,” p. 66. 

-“Law of Nature and of Nations," p. 65. 

® “ Use and Abuse of Political Terms," p. 20. 
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•he body of rules and maxims in accordance with which the powers 
4 )f MAcreignty are habitually exercised/'^ Charles Borgeaud, a high 
SvvibS authority on the subject of constitutions as instruments of 
.;uv(*rninent, says: “A constitution is the fuiulairicntal law according 
winch the government of a state is organized and agreeably to which 
ihc relations of individuals or moral persons to the community are deter- 
iiiineil. It may be a written instrument, a precise text or series of texts 
inacted at a given time by a sovereign power; or it may be the more 
,ir less definite result of a series of legislative acts, ordinances, jiulicial 
ilecisions, precedents, and customs of diverse origin and of uneiiual value 
jihl im|)ortance.”^ 

An eminent German writer on political science, (ieorg Jellinck, 
.leiined a constitution as the Ixxly of “juridical rules which determine 
I he su|ireme organs (jf the state, which prescribes their mode of creation, 
ilieir mutual relation, their sphere of action and, finally, the fundamental 
jiKice of each of the m in their relation to the state.’*'* 

“A constitution in the American sense of the word,” said Mr. 
Iiisiice Miller, of the United States Supreme C’ourt, “ is a written insiru- 
iiieiir by which the fundamental powers of government are estahlishecl, 
limited, and defined, and by which those powers are distribtited .imong 
•everal departments for their imire safe and useful exercise for the 
1 vile)it f»f the body jiolitic.”" 

A distinction is sometimes made between the nv/ and the jornud 
n-iisiiiution, tlv* one being the actual historical constitution which has 
e\(ilved under the operation of political and social forces,--the living, 
\'."rking constitution which the peojde oIkw, while the other is the con- 
Miiiiiion in theory, the lawyers’ constitution,—the “literary ” constitution, 
as the late President Wilson called it, - the actual legal instrument strip- 
pe«l of all its conventions and historical addenda. l*he real constitution 
IN the formal constitution modified, expanded, and adapted to new con- 
•iitions by custom and extra-legal jiractices.’’ 

The constitution is sometimes referred to as a sort of ideal I'lnbody- 

Constitutional Limitations” (7rh cd.), p. 4- 
'“The Origin of Written Constitutions,” Paiitictil Scirnce Quarterly» vol. V'lF, 
P- '*‘‘Rcdit lies modcrneii Staalcs” (French eel.), vol. 11, p. 170. 

" Sec .ilso a definition by the Supreme Court itself, in the ease of Van Horn 
V. Domwee, 2 Dali. 304. 

**Compare Mulford, “The Nation,” p. 144; Rrownson, “The American Re¬ 
public,” p. 218; and Elurd, “Law of Freedom and Bondage,” vol. I, p. 29f>. 
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ing high principles of public morality and justice, as when we speak 
of the “spirit” of the constitution, meaning some supposed rule or 
principle to which in our judgment the formal constitution ought to 
conform.** 

Necessity of a G^nstitution.— Is it possible to conceive of a 
state, fully organized and performing its normal functions, and yet 
without a constitution? The answer depends ujxjn our concepti(jii of 
what a constitution is. Jcllinek declared that a constitution is a necessit\ 
and that every state must and does in fact possess one. It is indispeiis 
able, he said, ev(‘n for states in which an arbitrary regime, in the ancient 
sense, prevails, or in which a system of despotism exists. A siatt 
without a constitution, he added, would not he a state but a regime 
of anarchy.*** 

^Hiis is not saying that a state may not exist and perform f(»r a 
long perirnl of time the usual functions of a state without having a 
formal written constitution. In fact the French slate, to cite a notable 
example, existed for a thousand years Ixfore it had a constitution in 
the modern sense, that is, a formal written instrument embodying in 
definite terms the fundamental organic law of the slate. Indeed, as 
will be pointed out later, some writers, among them, French, maintain 
that France is still without a constitution in the modern sense. Like¬ 
wise there was a long period during which Faigland may be said lo 
have been, strictly speaking, without a constitution. Thus Lecky sjiokc 
of the Fnclish constitution at the time of the Rc'sioration of 1660 .is 
being “still unformed.” Hut if we interpret the term in the larger sense 
of being an est.ihli»^hed body of fundamental rules, principles, maxims, 
or traditions, even though unemlxKlied in formal documents nr charters, 
according to which the state is organized and its powers I'xcTciscd, both 
the French and the English stales possessed at least rudimentary con 
stitutions in the sevcMiteenth century. 

**CoT*pnrc Mill’s reference to the principles of “consiitiition.il moralitv,’' 
which he s:ii*t, “.nre of no less pnicticnl mo’^'ent ih.in ihi^^e rel.itini; to the cjMisti- 
tiiiion itself'* “ Fcp-e«cnt uive Chivernircnt,” People’s Ftlition, I'‘*'7, p. 9**. 

fit., p. I'Q. Con'p.'ire atsti Schiil/c, “Deutsches Staatsrecht,’’ vol. T, 
p. l'\ who re'^-ar^ed that everv commiinitv entitled to the name of state must 
have a constitution, />.. a collection of norms hy which the Ictral reluions ’ ei^een 
the povern-’ cnt and its subjects is determined and in accordance with which the 
power of the state is exercised. A state without a constitution he said, is un- 
thinkable. 
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The French Constitution Prior to the Revolution^ —In Fraii jc, 
Jx-giiiiiing as early as the fourteenth century, there was developed in 
the haiuls of the jurists, particularly those of the natural law school, 
rlu- ilislinction between the fundamental laws of the kingdom {Ics 
his fnnthmicntiilcs dit royanme) and the laws of the king (Ics lots du 
roi). rhe former embraced certain established maxims, traditions, 
... 1(1 principles which had grown up in the course of cetUurics and 
v.IulIi kings themselves admitted could not he abri>gated or altered 
!v iliem without the assent of the states general.'* I>y their prescrip- 
: (!P.s kings were bound in the exercise of their supreme power ■)[ 
I-'^islarion somewhat as modern legislatures are laiuiifl by the terms .>f 
■oil ten const it lit i(»ns. ‘Ta*s lois fondameniales," said Loyseau, an emi- 
«. ni I'reiich jurist of the sixteenth century, “ sont pour le poiivoir royal 
s.is limiies serietises.” Among such fundamental princijdes were die 
l. llowing: the king could not levy new taxes without the assent of 
fhe sfates-general; he could not minlify the salic law of succession to 
flu- iliroiK* ; he could not alienate the territorial domain of the stale ; 
!Mil his [lower of legislation was declared to be limited by the law tif 
n.iiure, by the law of Ciod, and by Ics his constitutives fondamcntalcs 
.Ic n'.tiit: if he vitjiated these laws, his subjects were not bound to 

• liv him; no laws had any validity until they wire registered by the 
Piirlc/ncnt (a judicial rather than a legislative body); every citizen 
li.ul a right to be judged by his peers; no man could be imprisoned 
cxiepi by order of a judge; and the nation had a right to be convoked 
111 n.iiional assembly to deliberate upon the needs of the stale. 

Thus it came to pass that France had a collection of laws, sup- 
;5'^edly imposed by fiod or by nature or developeil by custom and 
no»gnized by her kings, which the jurists distinviuisheil from Ics his 
•r'.intdrcs and which they variously described as Ics his fondiimcntalcs, 

• (■*i^/itittwcs, constitutionnf lies, prinwrdiidcs, immituhlcs, ffcrntiincntcs, 

• h! Iranlahlcs, indcstructihlcs, etc. T hese in their totality formed a 
rudimentary, unwritten constitution. Historians and jurists ex[)ounded 

'^This distinction Ivtwccn the fundanicnial l:i\\s of the kingdom which the 
i^in;j could not alter or alirogatc, except with the assent c)f the stales j;eneral, ami 
die laws of the king, which he could freely alter or abrogate at will, was frecpiendy 
•ifliriiied by the estates, both provincial and general, and the King, speaking 
flimiigh his chancellor on April 13, 1771, affirmed his respect for the former laws, 
"aidi he said were “graven in the hearts of all goiKl l*rcnchnien.” 1-ea aire, “Les 
J*»is fondamentales ” (1907), p. 278. 
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and commented upon them. T'hey were not always observed In 
kings, however, and in the seventeenth century they fell almost inu, 
desuetude as the monarchy Ix-came more and more absolute.^" When 
the states-general finally met in 17S9 practically all the caJiicn 
that were laid before it placed at the head of their lists of grievances 
the lack of a constitution. Sieyos, the deputy who led the fight for the 
adoption of a written constitution, proclaimed the mcxlern docirim 
when he asserted that the constitution must emanate from the nation: 
that it could he framed only by an assembly having a special mandati 
from the people; and that the legislative power is limited by tin 
constituent pcjwer.*" 

In a somewhat analogous manner the early bjiglish consiitLition 
was developed. The parallelism, however, ended with the outbreak 
of the hVench Kevolution, when the French reduced their constiiiiiioii 
to written form, whereas the linglish continued to rely upon ciisinin. 
legislation, and judicial interpretation as the processes for the develop¬ 
ment of theirs. 

Origin of Written Constitutions^ —^While exainj)les t)f wrill-.i'. 
constitutions in the modern sense hardly antedate the eighteenth 
century, constitutions were not unknown to the ancients. Thus Atheit'* 
is said to have had eleven “constitutions" between (>24 B.e.. and 404 B.r.: 
Aristotle is creditetl with having collected and described a large numln’i 
of “constitutions," and in his treatise on “Politics" he discussed “con 
stitutional government," inquired into the “ best constitution," anil 
himself defined a “constitution" as follows: “A constitution is ihi 
organi/ation <»f offices in a state, and determines what is to be tlu 
governing body and what is the end of the community."** Tin 
Romans likewise distinguished Ix'tween constitutional law and onli 
nary law, between the constituent power atul the legislative power: 

As Ui the nature of these laws and the distiiictiiui hetween them and orrii 
nary laws sec Hodin “Six livres <Ie la republiquc,” bk. I, chs. 5 and S ; bk. V, ch. I : 
Piccit, “Mist. gen. dcs etats-gonerale,” vol. HI, pp, 92 IT., and vol. I\', p. 4SI 
Diiguit, “Letat,“ vol. I, p. 492 ; also his “Drnit const.*’ (19jl), vol. II, p. ^1^' 
Rsniein, “Droit const." (IQtIO), pp. 50"iT., and an article entitled "Consritiuion.il 
Theories in France,** by J. H. Reed in the Political Science Quarterly, Dec., 
pp. 650IT. ;\n excellent disaission of the whole subject will be found in Lemaire 
“Les lois fondamentales *' (1907). 

Quoted by P>nein, op. cit., p. 506. 

^^Toivttt'.s translation (Oxford ed., 1908), pp. 147, 163, 167. 
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and tiny employed the technical phrase “rem publicam constituerc” 
w hen referring to the exercise of the constituent power.^^ 

But however clear may have been the idea of a constitution in 
ihi' minds of the ancients, they never went to the length of em- 
hr>d\ing their constitutional principles in a fundamental statute or 
cliarter having an authority superior to that of other laws. During 
die Middle Ages the rights of cities, corjwations, the church, and the 
Kik1.i1 lords were sometimes defined and set forth in written charters 
which had something of the character of contracts. From this it was 
iuii a short step to crincessions from the king to his subjects, generally 
omsiMing of the recf)gnition of certain rights which were defined in 
written instruments and which when once made tended to be re- 
•:.irded as contracts Ix'tween him and the people. In a sense these 
durters may be* regartled as the precursors of the lirst written 
lonstitutions. 

Prototypes of Modem Written Constitutions* —In the 

sixteenth century the notion of ‘‘fundamental law"- Irx jtmdamcntalis 
—.ippeared in the writings, especially, of the monarchomachs, i,c„ the 
concept of a liody of law superior in authority ami dignity to ordinary 
I.iw. As we have seen, this notion t(X)k deep r(H>t in France and it 
gained a foothold in England and other countries Thus James I *)f 
Kngl.ind in one of his addresses spoke of the “fundamental laws" 
.IS being divine and of himself as being their defender.^” During 
the reign of his son, Charles I, the idea played an imjxirtant role in 
tiu* parliamentary struggles, and the Count of Strafford was con- 
ileinned for endeavoring to subvert these ancient and fundamental 
l.iwsd" The term “constitution” was occasionalU employed also to 
designate important English statutes. 

Thus the famous statutes of Henry II concerning the relations 
between the king and clergy were styled the “ O)nstitutions of 
I'larendon.”*'' The term was also used in the second and third charters 

Ciiniparc Mommsen, “Abriss clcs riimiHlieii Sr.iatsrechts ” (I8‘)3), p. 8.S, 
b'ilinek, op. cit. (French cd.), vol. II, p. 171. 

Prothcro, “Select Statutes and Other ('mistitiiiicinal Documents’* (1S*M), 

p. 400. 

^"Gardiner, “The Constitutional Dfxuments of the Puritan Revolution,” 
p. 

^“Stubbs, “Select Charters,” pp. 137-140. 
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granted early in the seveiiteciilh century to the Virginia cumpany;*" 
in William Penn’s “Frame of Government for Pennsylvania in 1®2; 
in Sidney’s work on government written during the reign of (Charles 
II; in the political works of James Harrington ; and in various other 
places. Among the more immediate precursors of the modern written 
constitution may be mentioned the charters granted to the h'nglish 
colonies in AmtTica ; the celebrated “ Agreement of the People,” <lrawn 
up by Oomwell’s soldiers in 1647; “I'he Instrument of Government" 
of the Protectorate, promulgated by Oomwell* in 1653 ; “ the Funda¬ 
mental Orders” of the Colony of Connecticut (1639); and the various 
IX'clarations and Resolves drawn up by the American colonies prior 
to the Revolution.^ In the latter part of thi* seventeenth century the 
term gradually came to signify the more fundamental laws and especial¬ 
ly those which related to the organization <)f the government.^’ Thi 
modern use of the term was finally established when it was applictl 
to the new instruments of government adopted by the American 
colonies after their separation fnm Great Britain in the latter part of 
rhe eighteenth century. Since then the term has had a definite and 
well-understood meaning, namely, the bmly of fundamental law, either 
written or cu.stomary, which determines the organization of the state. 

Hie First Written Constitutions^ —^I'he era in which the first 
American constitutions were framed and adopted (1776-17S9) was. 
s;iid Seeley, a periml which is “preiMiiinenily the constitutional ^KTiod 
of the modern world.”"* Of these first American constitutions. Lord 

Preston, “ I)<icuincnts Illustrative of American Histiirv," p. .'^3. 

-®Q>niparc Hurgeaud, '‘Adoption and Amcndieeiit of 0>nstitutions," cli. !• 
.itso an article by the same author in the Politidtl Science Ounrterh', vol. Vll. 
pp. M4fT. Sec also Hryce, “American Commonwcallli," ch. 35. I’hc text of 
the ''.Agreement of the People" may be found in (?ardiiicT, “Constiiiirijin.il l>ocii 
rnents/* pp. 207 (T. lellinck remarks that in this famous iKxriiment we find th> 
first atierepi to give England a written concMiiition, .nul that it contiiined 
the first recognition of a fundamental feature of the .Americ in constitiiiion : tin 
distinction between the rights of the legislature and the rights of the people. Op. 
cit., \ol. II, p. 177. The "Instrument of (lovernmeni" ci»nfor:ned more ncarh 
still to a moflrrn constitution ; it was the only written consiitiiiion which Enclanii 
has ever hail. Text in Gardiner, op, cit., pp. 31-I IT. It contained -12 .irticles, one 
of which declared that any laws contrary to its provisions should he considcrci.1 
null and void. Esmein (op. cit., p. 515) says of it that it w.is the prototype of 
the constitution of the United States. Sec also Erederic Harrison, '*C')liver Croixi 
w'cll," p. 65. 

Compare Macy, "The English Constitution," p. 452. 

® “ Introduction to Political Science,” p. 209. 
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“they arc among the greatest contributions ever made tu 
ixiiiiics .IS a practical art ; and they are also the most complete and 
Jeliiiite concrete expressions ever given to the fundamental principles 
of (!fm*)cracy.”‘’* The American example was speedily followed by 
! I'l.ina, whose first written constitution was promulgated in September, 
1/^!. 1 he German slates soon followed, and between ISH and 1S2*I 
iii.tny of them adopted written constitutions,”* though Prussia and some 
I ..iM.rs (lid not imitate their example until the middle of the century. 
5 C^thiT l‘iiropean slates likewi.se adopted written constitutions, most ol 
). tNnn InTc^re the middle of the nineteenth century : Spain in 1S12, 
v' \ n'.jy in 1814 (still in force), Denmark and the Netherlands in 1S15, 
i in 1822, nelgiiim in 1831, Italy and Switzerland in ISIS, Austria 

; i»i I^^jI, and Sweden in ISfif). Hefore the end of the century every 
> Kiinpean .state except Great Hritain, Hungary, and Wiiniemberg had 
1 written constitution of some .sort.”*'^ 

I' 

i 

\ II. Kinds of Constitiitions 

Constitutions Classified.— Con.sidered with refc^renee to the. 

\ kgree of popular participation in the government which they allow, 

. aiii.«tititiions have lx.‘en cla.ssified by various writers as “free,” “demo- 
' .r.itic,” “aristocratic,” etc. (Considered as instruments of evidence, they 
; have been classified, first, as cumulative or evolved ; and .second, ns 
'.'(inventional or enacted.'”** 'fo the first class belong those which have 
fhiir origin mainly in cu.stom, and which consist for the most part of 
io (imulated usages', common law principle.s, deci.sions of courts, etc. 
Th(.*y are the prcnluct of historical evolution and growth rather than of 
Miheraie and formal enactment. They have no con.scicnis .starting 
I'oini, are not “.struck ofF” at a .specific date, and they change by shjw 
■nd gradual accretion rather than by formal leg.d proce.sses. To the 

-‘•*"MoiUTn Dcmiicracics," vol. II, |>. It). 

“*Scc ilic list in Slnntschli, “'I'licdry df the Stale,” p. 417. 

More th.in ^tX) ilifTcrcnt Cdiislitiitidns .ire s.ii(! to have been {iruiniilgated in 
Fiiiiipc Ivtween the years IMM) and IH.'M). Mnriey, ” Deinocracy and Reaclidn," 
"'iiiird hy Willoughby and Rogers, op. at., p. 10. 

Tameson, “ The Constiiiiiional (Convention,” sec. 72; Liehcr, ” Civil T-iberiv 
•nd Self-government,” p. It)6; Ordroiiaux, “Constitutional I.cgisI.uion,” p. 207. 

also Horgeaud, “Adoption .and Amendment of Constitutions,” p. 43; J-owcll, 
“(Government of England,” vol. I, p. 4. 
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second class belong those which have been formulated usually by a 
constituent assembly or promulgated by a kingr^ 

Written and Univiitten Constitutions. —^Thc distinction bet¬ 
ween evolved and enacted constitutions coincides roughly with the old 
and commonly observed distinction between unwritten and written 
constitutions. A so-called unwritten constitution is one in which 
most, but not all, of the prescriptions have never been reduced to 
writing and formally embodied in a document or collection of docu¬ 
ments. It consists largely of a mass of customs, usages, and judici;il 
decisions together with a smaller l>ody of statutory enactments of a 
fundamental character, usually bearing different dates. Constitutions of 
this class are not struck off at once by a constituent assembly or other 
body ; they are gfxxl illustrations of Sir James McIntosh’s dictum that 
constitutions grow instead of being made. 

A written constitution, on the contrary, is one in which most of 
the provisions arc embodied in a single formal written instrument or 
instruments. It is a work of conscious art and the result of a deliberaii: 
effort to lay down a body of fundamental principles under which 
government shall be organized and conducted."** The distinction 
between a written and an unwritten constitution corresponds roughly 

Tills corresponds roughly to Horgeand's classilicaliim as (1) compacts ami 
royal charters and (2) popular constitutions. Op, dt„ p. 4^. 

“ An unwritten constitution,'* says ).imcson, “ is made up larjjely of customs 
and judicial decisions, the former more or less evanescent and intangible, since in 
u written form they exist only in the unofllicial collections or commentaries of pul> 
Heists «»r lawyers.” Op. at., p. 76. “It is a rccoril by more or less eoinpeleni 
observers of fundamental clinnf;es which have occurred in the slrucinrc, principles, 
or guaranties of the constitution considered as a fact. 'I'licsc changes arc noi 
made, hut work themselves out under the operation of determinate social and 
political forces. They ilo not c\'olvc themselves per sidtum, as in written constitu¬ 
tions, but gradually and continuously. They who transcribe such a constitution 
merely watch, pen in hand, ihc play of the prinlucing hirces and note result as 
they are achieved. I'hcse results become parts of the constitution as a fact, and 
the delineation of them, made by the olwcrvcr, a part of the iinwriilcii consiitiiiion 
considered as an instrument of evidence.” iHd., see. 78. Qimparc Bryce, 
“Flexible and Rigid Constitutions,” p. 6, an essay originally published in his 
“Studies in History and lurispriidcnce,” vol. I, but subsequently reprinted bv 
itself in a separate vohinie under die alxivc title. Sec also an article entitled 
“Unwritten Omstitutions in the United States,” by Emlin McClain, Harvard 
Law Review, vol. XV, pp. 531-540; and an article entitled “Written and Un¬ 
written Constitutions in the United States,” by the same author, in the Cobmlna 
Law Review, vol. VI, pp. ^ff. 
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to that between statute and common law, the lex scripta and the lex 
non scripta of the Romans. Some writers have, without doing violence 
t(i the facts, described the former as “statutory” constitutions and the 
latter as “ common law ” constitutions. 

(KMierally, a written constitution is, as has been said, comprised 
within a single document bearing a single date, but there are examples 
(,f written constitutions composed of a series of instruments bearing 
liilTerent dates. Such arc the “ Lois constitittionncUcs '* of France, three 
in number ; together with several amendments, which collectively make 
u() the constitution of the French Republic. Similarly the old constitu¬ 
tion of Austria embraced five fundamental statutes, all, however, bearing 
the same dale. ,They could as well have all been incorporaleil in a 
single document but for some reason they were not.“” Again, the 
iiinstitution of Hungary consists of a long series of stattites and diplo¬ 
mas extending through a period of more than six and a half centuries 
(1222-lcS7.^).**“ Generally, a written constitution is an insirument of 
.NjHcial siinctiiy, distinct in character from all other laws, proceeding 
from a different source, having a higher legal authority, and alterable 
hy a different procedure. It rests on the principle of separation between 
the constituent and lawmaking jwjwers. In states having written coii- 
sfittitions there are thus two sets of lawmaking authorities and two 
hidies of law, one constitutional and paramount, the other statutory and 
Mihordinate. The latter, to be valid or “constitutional,” must conform 
ill its provisions to the former. 

'rhe alM>ve-mentioned distinction, however, is not always found 
in stales having written constitutions, though it is usual. Hliere are 
a few examples of written constitutions which have not had thtar 
source in constituent assemblies, but have emanated Irnm rirdinary 
legislative bodies, and differ, therefore, from mere statutes not in any 
legal sense, but only in the greater importance of the subject matter 

r.owcl1, “Governments .iiul Parties in Coniincnl.il Europe,” vol. 11, p. 74. 

■'"//vV/., p. 12.S. The text of these constitutions, tr.inslaieil into F.n^^lish, with 
accDiipanying historical notes anil select bibliographies, is printed in Dodd’s 
■‘MikIitii Constitutions,” 2 vols., 19ti^. Hungary has not followed the example 

die succession st.itcs since the war and adopted a new constitution. The 
I’“lslie\isis during their brief iieriod of ascendancy proclaimed a constitution for 
the Hiingari.in Soviet Republic, June, 1919 (Text in Graham, “ New (Jovernments 
r-f Central Europe,” pp. 565 ff.), but upon their downfall it of course disappeared. 
A definitive constitution remains yet to be adopted. 
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with which they clcul;*^ Thus the fundamental or constitutional la^^ 
of Austria prior to the present constitution were nothing but staiuteb 
enacted by the parliament.’*^ Similarly the Italian constitution (iht 
statuto)^ though not a statute of parliament (having been granted b) 
the king), is nevertheless on a legal plane with an ordinary statute anJ 
is alterable by the ordinary processes of legislation. So tltc constitution 
of Spain framed by a ccjiistituetit C'ortes contains no provision f(jr it* 
aineiulment. and can therefore probably l»e changed by the legislatun 
as an ordinary statute, thcjugh as to this there is some doubt. In f:u; 
it appears never to have been formally altered. In such states the 
constituent and legislative functions are not separate, and consecpieiitb. 
.1 constitutional (.nactment has no superior legal fi/rce over a statute. 

Octroyed” Constitutions. —Some written constitutions 
had their origin, as has been said, in the hat of kings, made often uikU-i 
the pressure of necessity to prevent threatened revolt. Such a constitu¬ 
tion or charier i.> geiier.illy regarded as being in the nature of a compaj 
or pledge tliat tlie ruler granting it will govern according to certain 
principles set forth in its text. If therefore he desires to depart from 
its provisions he is under a moral if not a legal obligation to niter 
formally the constitution, so that his acts will be in conformity witb 
its prescriptions. It m.ty be doubted, however, whether this view 
in accord w'itli legal logic, considering that the con.stitution emanates 
from his authority and is a unilateral rather than a hilateral act.'**^* 

Sometimes it was stipulated in such a constitution that it shoiilil 
not he amendi'd without the consent of the people ; someiimi*s the kinu 
reserved to himself the right of alteration. 

•** As is well known, the constitutions of the British scIf-gov«Tning iloininii r-' 
.\Tv in form and legal iheory acts <if the British parliament. That of C^in.ida 
ile^ignaled as an act and it emanated wholly from parliament. The legal stall.' 
of the new Irish t'onstitution of l‘/21 is }x‘ciili.ir. i'hc draft was prepared by ■ 
committee »if Irish leailers, following the conclusion of a treaty between Crc. i 
I'ritain ami reprcseniati\cs of the Irish republic, and the draft was finally ratifies 
bv Ugh the Irish and British parliaments and received the roval assent on Dec. *‘‘- 
In its relation to the treaty it appears to be both supreme and Mibordinati. 
\s to this see Saunders, ** 'riie Irish Constitution,” IS Amvr. Pol. Set. Kcr. (1 . 

p. Ml. 

•’-'riie fundamental laws of Austria, however, were not alterable as ordinarv 
.statutes. See Dodd, op. cii., sol. I, \\ SI, sec. l^i. 

•*'*Co:npare Willoiighbv. "The Fundamental Concepts of Public Law,” pp. 9.^- 

94. 
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Examples of charters or constitutions of this type were those grant¬ 
ed by various liberal princes of Germany to their subjects after 1815., 
beginning with Nassau and ending with Prussia in 1849, the latter of 
which was in force until 1920; the constitutional charier granted to the 
Prciuh by Louis XVIII in 1814 and, as amended by the parliament, 
ro-pn»mulgatcd by Louis-Philippe in 1830;"* the constitutions granted 
iiy the king of Portugal in the early part of the nineteenth century; 
various constitutions granted by Napoleon to the states which fell 
umitT his dominion the present constitution of Italy, granted by 
Charles Albert to his Sardinian subjects in 1848, which became the 
fundamental law oF Italy u|>on the establishment of the Italian kingdom, 
.md later the constitutions of Japan, Russia, Turkey, Persia,’**® and the 
..■onsiiiiition “octroyed” by the Emperor of (Miina in I90tS. Practically 
.ill the other written ermstitutions of the world have been framed 
Iiy ccjnstittient bodies or legislative assemblies claiming constituent 
puwer.*'*. From the point of view of their source or origin, then, we 
mciy classify constitutions as follows : (1) charters granted by sovereigns 
to their subjects; (2) constitutions framed by ordinary legislative 
.issemblies; constitutions framed by con.stituent assemblies. 

Criticism of the Old Classification^ —^^Phe classification of cons- 
ritiiiioiis as written and iinwTitten lia.s been criticized on the ground 


■‘*’Thc I:in>;iij^c employed by Uiuis XVIII in prochuminR the Ci)nslitiiii*iiKiI 
t'harler was as billows: “We have voluntarily, and by ibe free exercise ot mir 
M.al authority, .ucurded and do accord, grant and concede to our su! jects, :ii 
Will for us and fur our succesMirs forever, the constitiilional c'^arler wliicli follows." 
He added: “We plcdj^c oiirselxcs, in the presence of the as.se:iibly which be.ir'; 
us, to be faithful to this constitutional charter.” Hiir^ess thinks it was within the 
p'WiT of the kinj; to amend, revise nr even aiiiiiil it. Hut the I'reiicli n.uion 
cfeirly regarded it in the light of a contract Iiclwccii it and the king .iiul 
idcred its proxisions as the conditions upon xvhich it accepted them aii<! his 
nit*. “ Rcconrili.itijiii o'" Covenv eni and I-iherty,'* p. 2 t1. As to the charter 
pro iiulgatcd in IS"(), the Parliament fin.'diy declarcil that “it rested upon the 
•’'tional sovereignty and was considered as emanating from the people.” 
l'''aein, op, d/., p. *52 

Tor a list see Horgeaiid, op. at., p. 32. 

•‘®Thc late judge (awiley denied that such documents were true constitiiiions. 
Xefhing short of a body of rules which is permanent in character and beyond the 
paxyrr of any ruler to set aside and whose source is the people, he ileclarcd, xvas 
cniiiled to l^e ranked ns a constitution. The mere grant ' y a monarch, he .saicl, of 
a umstitution to the people, diil not i!!ip.irt a constitutional char.icter to the govern- 
«T«ciu so long as he retained the power to set it aside at his will. “Constitutional 
limitations,” 7ili ed., p. 5, note 2. 
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that the distinction between them is really one of degree rather than 
of kind, and hence does not mark a contrast between widely dilTcren- 
dated types. In the first place, all written constitutions that have Urn 
in operation for any considerable period of time have in fact become 
overlaid with an unwritten element consisting of custom and judicial 
interpretation. Written constitutions, so called, as Bryce remarked, 
Ucomc “developed by interpretation, fringed with decisions, and en¬ 
larged by custom, so that after a time the letter of their texts no longer 
conveys their full effect.The quantity of this conventional element 
in any case depends largely upon the age of the constitution and the 
force of national tradition. Examples of written constitutions which 
have become supplemented and modified by a more or less extensive 
unwritten element are those of the United States, Hungary, and Italy. 
Much of the constitution of the United States, particularly those parts 
relating to the election, succession, tenure, and powers of the Presitlent, 
the prcK'edure and methods of Congress, and the powers of the federal 
judiciary, has been modified in important particulars by the force of 
precedent, and expanded by judicial interpretation. We must take 
exception to the view of a well-known writer on American constitu¬ 
tional law, that the United States constitution “is peculiar in that it is 
iJl uritten, that it has nothing of tradition, that it is, indeed, in all 
respects, a statute of vast and solemn import enacted in the name of the 
people . . . an exjiression of legislative will in a written form,”*'*— 
although we cannot go quite to the length of another high autht>rity 
in holding that the conventional element in the United Slates con- 
sritution is now quite as large as that in the British constitution."*' It 
is true, of course, that the larger part of this constitution is written, 
and that what is written is contained in a single document, but to hold 
that there is no conventional element intermixed with the written part 
is to close our eyes to some of the most obvious historical facts of 
our constitutional development."*® The same is true of the constitutions 

“ ('onstiiiitidns,*' p. 7. 

•***McChiin, "Cnnstitiitinnal Law «»f the United States,” p. II. 

*** Wil.sdii, *'(^iiif^rcsNidiial Gcivcrnnicnt ” p. 7. 

C'ciinparc on this \w\nt Hmwnson (“The .\merican Republic,” p. 218), who 
remarks that the United States constitution is twofold, written and unwritten— 
the constitution of the government and the a)nstitiition of the people. I'lie former 
is simply a law ordained by the nation or people instituting and organizing the 
government; the latter is the real ur actual constitution of the people as a state or 
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of Hungary and Italy, and to a less extent of all written constitutions 
that have become venerable with age. As regards the constitution of 
Hungary, in particular, so much custom has grown up around it that 
some writers do not hesitate to put it in the same class with the British 
constitution. 

Experience has demonstrated the impossibility of embodying all 
the principles of constitutional law in a written document, liven if it 
were possible to do so in the beginning, the constitution would stxjn 
become modified and extended by growth and custom.*'^' The conven¬ 
tional element is, therefore, inevitable and it is certainly not to Ik* con¬ 
demned. The French writer De Maistre asserted that what is most 
intrinsically constitutional and fundamental never is or could he written 
without endangering the state. The weakness and fragility of any 
constitution, he asserted, are in direct proportion to the amount of 
the written element."*- 

On the other hand, all so-called unwritten constiiuiions contain a 
very large written element. Much of what was formerly custom and 
iisage has been reduced to writing, and this tendency increases with 
time. A large part of the British constitution, as Sir Henry Maine 
jitiirited our, is already written, particularly those parts which relate 
10 the powers of the crown, the House of I-.r)rds, the judicial j>ower, 
.ind much of that which refers to the House of Commons and its 
nlalion to the electoral body.**'* It is true that much of what has iKcn 
written is only declaratory of what was already law by force of custom. 
The great acts of parliament, such as the Bill of Rights, observed 
Freeman, w’ere not enactnieiits of anything new, but merely set forth 
ill written form what was alri*ady iinwrilien law.** It is true also that 
the written element in the British constitution is smaller in i]uantity 
than the unwritten part, and that what is written is scattered through 
many documents bearing widely different dates; but it is nevertheless 
considerable in cpianiity and important in quality. The British con- 
siiriirion, therefore, differs from those of the written type not merely 
kcatise it contains many conventions, but rather because its conven- 

'J»vprcisin community. “The unwritten constitution is nor made, Init is horn 
with the nation.” Compare I.i>wen, “ fhivcrnineni of Hn;;l:ind,” Intro¬ 
duction. Quoted !y Mulford in “The N.ition,” p. 144. 

■*■■**“ Popular Government,” p. H*?. 

” Growth of the English Constitution,” pp. *5/'^, 57. 
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^il>u«dm aad all-pcmsivc than the pans which ^ 

written. *' ... 

The classiScation^ therefore, of constitutions us written und un* 
written is not only confusing and unscientific, but it results in placing 
in the category of written constitutions some which contain a large 
element of custom and convention, and in the category of unwritten 
constitutions others which to a large extent have been reduced to 
written form. Thus the constitutions of Hungary and Italy are usually 
classified as written, when in reality they are so overlaid with cusioni 
and [X)ssess such a high degree of flexibility that they contain more 
elements of true resemblance to the British constitution than they do 
to the constitution of the United States. 

Proposed Gassification. —It has been suggested that a ituac 
scientiiic and useful classification would be that of flexible and rigiV 
constitution.s, the test lx:ing the relation which the constitution l>ears 
to ordinary law.s, rather than its source or mode of enactment. Those 
which possess no higher legal authority than ordinary laws and which 
may be altered in the same way as other laws, whether they are em¬ 
bodied in a single document or consist largely of conventions, should 
then be classified as flexible, movable, or elastic constitutions; while 
those which emanate from a different source, which legally stand •♦vei 
and above ordinary laws, and which may be amended by difli reni 
processes, should Ik: classed as rigid, stationary, or inelastic consiiiu 
lions. H'he former, though they may be written, possess elasticity 
and may Ik* altered with the same case and facility as other laws; thi’ 
latter cannot lx* thus altered, because their lines are hard and fixed. 
In tlie first class would fall the constitutions of C^re.it Britain, Hungary, 
Italy, and Spain, though the last three are usually classed as written 
instruments. In tlie second class would f.ill probably all the -ither 
so-called written constitutions of the world.’’^* 

Sir Henry Maine classified consiiiutions, first, as historical or 

Com jure Lowell, "Covernment of F.nglaml,” vol. I, p. 9. 

*** Kryce suggested this classification as preferable to the older classification of 
constitutions as written and unwritten. Sec iiis Kssay on Flexible and Kill'd 
Constitutions," p. 11. It is worth noting, however, that the distinction hetween 
flc' ihlc and rigid constitutions is not sharp or clear, hardly more so than that be¬ 
tween written and unwritten ones. The French constitution, for example, is a1 
most as flexible .is that of Great Britain, yet is classed as rigid because the procedure 
of amendment is slightly different from that of ordinary legislation. 



471 


THE BRITISH AND FRENCH CONSl lTUTIONS 

evolutionary, that is, those which have developed through the accu- 
of experience ; and, second, as a priori, or those “ founded on 
.jH’LiiIative assumptions remote from experience.”'' The constitution 
ii! Great Britain is, of course, the best example i>l’ the former, while 
lilt eiviluecnth-ceiilury constitutions of France were typical illustra- 
rn.ns of the latter type. Resembling somewhat tlie latter class are those 
.li iioininatcd by Judge ]ameson as “ideal” constitutions, or those “fram- 
Lil ill the closets according to abstract ideas of moral perfection for 
.m.iginary commonwealths.”'*’* Such were the constitutions proposed by 
I’l.ito, Sir Thomas More, John Locke, l^yrd Bacon, and Thomas 
H.irrington. 

ill. Tiik British and 1-’renc:ii Oinstiittions Cx>NTRAsTEn 

The British Constitution. —^'Fhe best i^xample of an unwritten 
jinstitution, so called, is that of C]reat Britain, “undoubtedly the first 
'if all free constitutions in age, in importance, and in originality,” says 
. 1 1’reiich scholar—^“a constitution which existed with all its main features 
lour hundred years earlier than any other and one which has served 
more or less as the model for all existing constitutions.”*** In its nature 
it is, says Bryce, a “mass of precedents carried in men’s minds or 
recorded in writing, dicta of lawyers or statesmen, customs, ustiges, 
understandings and Ixdiefs, a niimlx*r of statutes mixed up with customs, 
and all covered over with a parasitic growth of legal decisions and 
political habits.” Dicey speaks of it as a sort of maze in which the 
vv.mderer is perplexed by unreality, by antiqiiarianism, and by con¬ 
stitutionalism.’'^*' It is not a subtle conirivanct* of human art nor the 
result of deliberate effort ; it was never made in the sense in which 
most others were, but has grown up bit by bit and for the most part 
silently and without any acknowledged authority. “There was never 
any moment,” ohsiTved Freeman, “when Englishmen draw out their 
political system in the shape of a formal dcKument If it were stripp- 

“ Pcipulnr (jovernment,” p. 172. 

(^mstitiitional Cemvention,'* p. 67. See also Wood, “Government of 
the Stale,” clis. 5-7, for a discussion of constitutions as constrictive and restrictive. 

^*^Boutmy, “Studies in Constitutional Law,” 2d cd., p. 3. 

JJ®“Thc Law of the Constitution,” 2d cd., p. 7. 

•'•'“Growth of the English Constitution,” p. 22. “The English Constitution,” 
said Koutniy (op. cit.. p. 27), is made up, first, of treaties or quasi-ircsLlics such as 

CAR. P.S.—^31 
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ed of its conventions nnd displayed in its legal nakedness, it would be 
unrecognizable and unworkable. The unwritten part deals with the 
organization, privileges, reciprocal relations, and interaction of the great 
public powers, crown, cabinet, and parliament. “All those imtwiani 
matters,” observed Bouimy, “which are the very center and soul of 
constitutional law, are regulated in England by simple custom.” The 
very name of the cabinet is unknown to the written law. The practice 
of annual sessions of parliament, its tlivision into two houses, the 
exclusive power of the House of Commmons to initiate revenue bills, 
and many other matters of fundamental character are regulated wholly 
by custom. “ In fact, the most important part of the political organi- 
zatioii is just what is kept out of the written law and given over lo 
the sole guardianship of custom.” “'I'he English” have, to quote 
Boutmy further, “left different parts of their constitution wIktc 
the waves of history have deposited them ; they have not attempted 
to bring them together, to classify or complete them, or to make of it 
a consistent and coherent whole.”'*“ Many of the customs and usages 
which go to make up tlic constitution have, lo be sure, lx:en reiluced 
to writing, attd some of them have been emlx)died in fundameui.il 
statutes, hut they have never been collected and incorporated in a 
single ilcKument. 

Those parts of the constitution which have been reduced to written 
form emanate from the same source, are enacted in the same way. 
have the .same legal authority, and are repealed or amended in the 
same way, as ordinary statutes. There is, in short, no separation in 

the act of union, 1707, with Scotland and with Ircl.ind in l.SflO (these are “onh 
the addenda to the cunslilutioii,” " the external portion of it ”) ; second, customs, 
generally known as ihc co’iiinun law, the lex non seriptu —in reality they 
crnl'cxlicd in clfxniments such as iudgmcnis, reports, leg.d opinions, etc.; tliinl. 
co*rpacts enacted like statutes ; fourth, statutes dealing with such matters as legal 
rights and securities, religious li! crly, press, eIecior.il privileges. According t*' 
Dicey the Knglish consiiiution consists of (1) treaties, (2) the commuoii law, 
(3) solenui ngreements, like the Hill of Rights, (4) statutes. “L.iw of the 
titution,*' p. 4S. Again, says Dicey, “the Knglish constitution is made up of i''*’ 
parts ; first, a body of rules, some written, others unwritten which the courts 
take no notice of.” The former he denominates collectively as the “ law ” of tlif 
constitution, the latter he styles “ the conventions.” For examples of each, see lii'* 
••Law of the Constimtion,” pp. 24ff. The English constitution. Dicey remark^, 
a judge-made constitution, and bears on its face all the features, good and h>d- 
of judge-made law. Ibid., 211. p. 6. 
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ircat Britain between tlie constituent power .ind the legislative 
lower; both arc united in the parliament, which is at once legislature 
jhl lonstitucnt assembly. There is no law, fundamental or otherwise, 
vhkh it cannot change/*® But while the constitution-making and the 
.Mtuie making powers are in the same hands, there is a growing 
icliiig that fundamental and far-reaching changes ought noi to be 
iMiie except as a result of a general election at which the proposed 
:hanj;es are the issues—in short, parliament ought to alter the. constitu- 
ii»n only in obedience to a mandate from the electorate/*^ 

Where the constittiem and legislative powers are in the same hands, 
V (li.stinclion Ixaween a “constitutional” law and an ordinary statute 
..mnur easily be determined. There is no exact itirisiic lest, as in 
ATerica, where constitutional provisions ami stattitory enactments 
;n :« (*(l from different sources and are altered and repealed according 
■idiirerent prcKTesses. Wheilier a given act of the British parliament, 
•iurefere, belongs to the category of constitutional law or that of ordi- 
Mry siatiite law mitst depend, not on its source or manner of enact- 
•v iii hilt iii'H)!! the charaettT of the act itself. If i* is fundamental in 
•i nature, that is, if it relates to the distribution or exercise of the 
'.jvi reign pow(T of the state,—for examine, the Parliament Act of PBl 
«n.Vr, p. 555),—it may be classed as constitutional, otherwise it falls 
•Aifliin the domain of ordinary statutory legislation. Obviously it is 
''Ml always easy to draw the line between that which is fundamental 
:’ l iImi which is ncjt. In a technical si*nse De Tocquevillc was correct, 
tlnrchire, when he saiil the British constiliitif)n has no real existence.®® 
meant by this that there are no laws in Cereal Britain that can be 
diliniiely markeil ofT from other laws as fundam»‘nral, that is, there is 
nf) legal test for diflerentiating between a constitutional provision and 
1 .sJ.itiite/*® 

iin this point Diccy, “L:iw of tlie Constitution,’* Iirt. II. The Icijal 
nip.itcncc of parliament has already been discus.sed in tlic chapter on sovereignty. 
A rro-nt cvnmplc of an alteration by parliament of an old rule of the constiliitioii 
■^'.is the " Reeleclion of Ministers Act” of P'PJ, *. y which a member of par1ia<i 
who is appointed to the cabinet is not obliged to seek a rciUcction to parlia< 

•nent. 

Compare I..ow’cll, “Government of England,** vol. I, p. 4. 

■jI “ Democracy in America.** Translation Iw Reeves, vol. T, p. 10?. 

■’**This is the reason, says Bryce, why the British constitution has never Ixrcn 
I'tdiiced to the form of a statutory enactment. Mf)reover, since any part might 
ch.inged by parliament ns easily as any other, little or nothing would he gained. 
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The Terms ** Constitutional ” and " Unconstituticmal ” in Great 
Britain and the United States^ —^In this connection it may hr 
observed lhal the terms “constitutional” and “unconstitutional” haw 
dilTereii! meanings in Cireat Britain and America. In Great Britain 
a law is “ consiituiional ” because it is one which is supposed to alleci 
the fundamental institutions of the state and not because* it proccoils 
from a different source, has any higher legal authority, or is mon* 
difficult i(j change than other laws. An act of parliament is sometimes 
said U) he “ unconstitutional,” not because it is inconsistent with some 
higher law, for there is no law superior in authority to a statute ol 
parliament, but because it is supposed to he contrary to the eslahlishcd 
usages and customs of the kingdom, the principles of morality, inter- 
natu)nal law, or the law of nature. The distinction is not between a 
legal and illegal statute, as in America, for no act of parliament can 
be “ unconstitutional ” in the sense of being illegal. An act of parli.i 
metit, for example, making a man a judge in his own case, an act to 
tax the colonies, an act to deprive a man of his property without due 
process of law would be “ uncon.stiturional ” only in the sense t)f being 
a violation of ancient and well'C.stahlished customs and not because of 
any material inconsistency with some higher written law. No court 
would question such an act or refuse to give effect to its provisions, 
however immoral or unjust it might seem. In the United States, a 
statute is said to he “unconstitutional,” not because it is one which 
dcK*s not affect in a fundamental manner the organization of the state, 
hut because it is not in conformity with the provisions of a higher 
written law. In the absence of such conformity the statute is said to 
he “ unconstitutional,” which is another name in America for illegality ; 
and the courts exercise the authority of pronouncing upon the question 
of its consistency and of refusing to give effect to the inferior law 
when it is in conflict with the higher law. 

French Constitutions. —We may contrast with the British 
constitution srime of the earlier ones of France, which are the best 
representatives of the opposite theory that constitutions arc made 
rather than evolved. The French idea nf a constitution has been that 
of a written instrument, conceived and struck off at once, and capable 
of being fitted to the nation for which it is intended as a suit of clothes 
may be fitted to an indivirlual. The French have never been impressed 
with the advantage of following in old paths, constitutionally speaking 



THE AMERICAN TYPE 


■475 


jiid of presLTvin >5 coniinuiiy and conneciion with the past, 'riicy li.wc 
allowed themselves to lx: seduced by the fallacy that a nation may cut 
loose entirely from its past, and erect a new consiiiuiional Mructure 
better adapted to the needs of the people than any which is the j^rodiict 
Ilf ^^rowth and evolution. It was this fallacy which lltirke severely 
criiici/ed in his “Reflections on the French Revolution” llx* authors 
of the earlier French constitutions, observed JJuiitiny, were in the 
position of an architect about to erect a monument in the center of a 
public square; they must have a free and clear space at their ilisposal.'*’ 
‘There is a maxim,” he said, “which has remaineil true under all 
ilif successive regimes in France, viz., that all rii»lus must be ri'corded 
in writing'; that no right can come into existence without a document 
lo attest it, or be annulled without express abolition. There is no 
c(jiiniry where the feeling for customary law is more blunted than in 
France, or where the virtue of leaving things to be undersKuHl is less 
appreciated. Nor is there any country where there is a greater dislike 
(o the idea of an ecjuity {(trait pretoricn) which, while preserving the 
form, changes the substance, of written law.”*'^^ 

IV. The American Type 

Qiaracleristics of American ConstitutionSi^ —The American 
constitutions, es[x:cially the Federal constitution, and to a large degree 
those of Latin America which are modeled upon that of the United 
.States, pos.se.ss certain features which distingui.sh them generally from 
the constitutions of Europe and A.sia. In the first jdace they arc 
in large measure in.struments of grants and prohibitions of power 
•md not merely bodies of fundamental law for the firgani/ation of 
the government. They are characterized by the detail. with which 
they define and enumerate the jxjwers of the executive, the legisla¬ 
ture, and the courts, and by the same detail with which they impose 
express limitations and prohibitions upon the powers of the public 
.iuthoritie.s, and especially of the legi.slature. These limitations and 
prohibitions are found not only in the text proper of the constitution 
itself bur also in elabcjrate “bills of rights,” w’hich precede the formal 

Studies in Constitutional Law,” p. 167. The French constitutions, said 

appear like a smart bit of new machinery, straight from the workshop 
■>ul made in every respect like the patented model (p. 75). p. 16S. 



47f> CONSTITUTIONS 

text (in the federal constitution they arc found in the first ten amend 
ments). The effect is to create two distinct domains or spheres^ 
one of liberty within which the individual is allowed freedom of 
action, and the other a domain of authority within which the govern 
ment is free to act or can act subject to restrictif)ns. Thus, as liurgc&s 
remarks, the American constitutions are instruments not only of gov 
ernment but also of liberty. One of their distinctive merits is ihai 
they insure protection to the minority against the possible tyranny an;! 
oppression of the majority. The action of the people, says Jlryce, 
in “putting certain rules out of the reach of temporary impiilstv 
springing from passion or caprice” is “a rccognitirm of the truth iliai 
majorities are not always right and need to be protected againsi 
themselves by being obliged to recur, at moments of haste or cxciti* 
ment, to maxims they had adopttxl at limes of c(k> 1 reflection.”'’® 

Some of the recently adopted constitutions of luirope with theii 
elaborate bills of rights approximate in this resjxxt the American 
type, but there is one important difference between them and ih'* 
American constitutions. In the United States the sphere of individual 
liberty created and delimited by the constitution is protected against 
invasion or encroachment on the part of the government by being 
placed under the guardianship of the judiciary, whereas in Eurfipe. 
with a few exceptions to be discussed later, it is not. As is well 
known, if the legislature or the executive or any Irxral authority in 
the United States violates any prohibition or restriction set by the 
constitution to its authority, the individual who suffers injury in con 
sequence of it may appeal to the courts and have the unconstitutional 
act declared null and void. In this way constitutional prohibitions 
are enforceable through judicial process; th(‘ government is kepi 
strictly within the sphere marked out for it by the constitution ; the 
legislature is not the judge of its |K)wers; the constitution is distinctly 
what it purports to be, namely the supreme law of the state, para¬ 
mount in authority and superior in dignity and validity to all other 
law.®® In other countries where the constitution is not thus placed 
under the guardianship of the courts it manifestly cannot be the 

Modern Democracies,” vol. II, p. 11. Compare also Rsmein, op, cit.. 
p. 524, and Jellinck, op, cit,, p. 212. 

^The subiect of judicial control of leguladon is discussed more at length in 
the chapter on the Judiciary, infra. 
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supreme law; in the last analysis it is on a footing of equality with 
ordinary statutory law and has only such binding force as the legis¬ 
lature in its discretion chooses to recognize. Americans naturally 
believe that their solution of the problem is the only one by which 
the supremacy of the constitution over ordinary legislation can be 
assured and by which the liberty of the individual as defined and 
guaranteed by the constitution can be safeguarded. 

Role of the Constitution as the Protector of Liberty ^—It is 
not to be concluded, however, that liberty cannot and dtxrs not exist 
ill countries whose constitutions contain no bills of rights or formal 
prohibitions on the legislative power, or where, if they do, the judiciary 
is incompetent to enforce them. Professor John W. Burgess, in a 
Ux>k entitled “The Reconciliation of Government with Liberty’* 
(1915), maintains that most of the constitutions outside the United 
States are defective for this reason. Concluding a detailed examina¬ 
tion of the existing constitutions of Europe from the point of view 
of the manner in which they define and guarantee individual liberty, 
he says, “ I cannot, therefore, consider the present constitution of the 
European states as offering any satisfactory solution of the great problem 
of the reconciliation of government with liberty. Liberty is sacrificed 
to government in them all.’’”* 

Referring to the lack of a bill of rights in the present constitution 
of France and quoting the 16th article of the famous French lX*clara- 
tion of the Rights of Man of 1789, to the effect that “every society in 
which the guarantee of rights is not assured . . . has no constitu¬ 
tion,’’ he says, “ In plain English this means that there is no such thing 
as constitutional government without a series of constitutional limita¬ 
tions u[>on its powers imposed by the sovereign nation in behalf of 
individual liberty. According to this dcxrtrinc the present constitution 
of France is no constitution at all but simply a charter of government.”®* 

What Burgess says in criticism of such constitutions is in part 
justified. At the same time the actual degree of liberty which the 
people of a country enjoy cannot be accurately measured by the numlxT 
and character of constitutional phrases respecting individual liberty. 
The constitutions of some of the Latin-American states, “excellent 
instruments from a theoretical or philosophical standpoint,” arc quite 

•*Pagc 286; sec also p. 254. p. 260. 
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IIS profuse in their declarations regarding liberty as those of North 
America, but according to Burgess himself the history of these states 
has been in great measure “ the record of alternations between anarchy 
and despotism instead of steady progress in the reconciliation of govern¬ 
ment and liberty.’*®® 

On the other hand, the constitutions of (Jreat Britain and France 
impose no prohibitions or limitations whatever on the legislative power 
and are therefore fatally defective acciirding to Burgess’s conception, 
and yet in both countries the degree of liberty actually enjoyed by the 
jXiople is as large as in the United Slates, and in England it is probably 
larger. 


V. Striac.th am> Weakness ov Oii rERKNT 1 ‘yi»ks 
OF Constitutions 

Elements of Strength of Written Cbnstitutions^Boih so 

called “ written ” and “ unwritten ” constitutions have their elements 
of strength and of weakness. In favor of the enacted or written 
constitution are the advantages of clearness and definiteness. Its jirovi- 
sions being embodied in an in.strument prepared ordinarily with gre.it 
care and deliberation, the likelihrKxl of uncertainty as to its meaning 
is obviously less than where its prescriptions consist of customs and 
usages. Such constitutions cannot lx* easily bent and twisted by the 
legislature or the courts to mean what the demands of the moment 
may secern to require, and hence the protection they .ifTord ind the 
rights they guarantee are apt to be more secure. The process of altera¬ 
tion being usually more difficult than in the case with ordinary laws, they 
are more stable and steady and free from the dangers of lemiMirary 
|X)piiIar passion. But the latter advantage often proves an eli ment of 
weakness. Experience shows that the difficulty of amending rigid 
constitutions has often prevented the inlrcKluction of needed changes 
and thereby retarded the healthy growth and progress of the state. It 
was a saying of Macaulay that “the great cause of revolutions is this : 
that while nations move onward, consiiiuiions stand sdll." The tempta¬ 
tion to violate such a constitution when it is outgrown and no longer 
suitable to existing conditions sometimes becomes irresistible. If, on the 
contrary, tcx> easy facility for prcxlucing amendments is provided, there 

p. 355. 
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is d.in>»i*r that constitutional chanjics may be made objects of party 
sirui^vtle for party purposes, .ind changes will be forced into the written 
instrument before they have wrought themselves into the constitution 
of the nation/** 

Strength of Unwritten Constitutions. —In favor of unwritten 
or flexible constitutions, arc the elements of elasticity and adaptability, 
being alterable with the same ease and facility with which ordinary 
laws are changed, they are capable <if lieing modified so as to make 
jxissible the adjustment ()f the constitution to new and changing 
conditions of the society. This facility of alteration not only removes 
die lemination to disregard the constitution, but also alTords a legal 
means of satisfying {xipular passion and of minimi/ing or preventing 
revolutions by meeting them halfway. In the life of every people 
rhere are crises when inelasticity becomes a danger- when the con¬ 
stitution must he altered or it will be violated. A flexible constitution 
is capable of being twisted to meet great emergencies where a rigid 
const it tition would break under such circumstances. As Bryce aptly 
remarked, “ they can he stretched or bent so as to meet emergencies 
without breaking their framework; and when the t mergency has passed, 
they slip back into their old form like a tree whose outer branches 
have been pulled aside to let a vehicle pass.’*'”'* Such a constitution also 
recovers fnim shocks without injury where a wTitten constitution would 
hi? injured past mending. Judge Oniley said that “of all the constitu¬ 
tions which may come int«) i-xistence for the government of the people, 
the most excellent is obviously that wdiich is the natural outgrowth '^f 
the national life, and which, having grown and ex|)anded as the nation 
has matured, is likely at any particular lime to express the prevailing 
sentiment regarding government and the acci’pled principles of civil 
and political liberty.”'*** And the least valuable, he added, is that 
which turns its Kick upon the national experience, dissevers the national 

*** Cnnip.irc fanicsoii, ''Cfiiistiliirioiial Convciuions," sec. 7.s. On the advantages 
«f written constitiiticins, see alsci laelnT, “ Political I'jliics,” \ol. I, pp. 

**•"*Essay on “Flexible and Rigid Constitutions," p. 22. As to the merits of llic 
English constitution resulting from its ilexilrility compare jellinek, up. tit., vol. II, 
p. 213, and Ksmein, np. at., p. 516. Hut Ksmein rep*arks tliat this tvpe of constitu- 
non is suitable only to a people who have a strong sense of iraditiim and a 
profoundly conservative spirit. 

®®“Thc Cump.'irative Merits of Written .iiid Prescripiise (Constitutions/* 
Law Review, vol. If, p. ^56. 
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future from the past, and lays the framework of the government b 
ideal perfection. 

One of the weaknesses of a written constitution is that it often 
represents an attempt to compress into a single document the principles 
of the political life and growth of the nation for an indefinite period 
of lime. It is like an attempt to fit a garment to an individual without 
taking into consideration his future grf>wth and changes in size 
Some written constitutions in the past have been framed without 
regard to one of the most imjxirtant principles in the life of the state, 
namely, that of growth and expansion. 

Gladstone once observed that no greater calamity could Ix'fall a 
people than to break utterly with their past, and readers of Burke’.s 
“ Reflections on the French Revolution ” will recall his severe criticism 
of the French Revolutionists for doing this very thing. It was partly 
for this reason that the eighteenth-century French constitutions wen 
short-lived. They were framed as if they were the starting point in 
the life of the state instead of a mere step, and as if they could be 
fitted to the nation as a strait-jacket to an individual. No “historicar* 
constitution, said Maine, ever suffered their ludicrous fate.”®^ A 
state with such a constitution, he observed, “ is at best in the disagree¬ 
able position of a British traveler whom a hospitable Chinese enter¬ 
tainer has constrained to eat a dinner with chopsticks.” 

Defects of Unwritten Constitutions. —^Unwritten constitutions, 
like those of the rigid type, have elements of weakness. They havi 
been criticized as lx*ing unstable and with no guarantee of solidit) 
and jxTinanence. They are, said Bryce, in a state of jx*rpetual flux, 
like the river of Heraclitus into which a man cannot step twice. They 
can be altered to meet the temporary fancies of the moment as an 
ordinary statute may be, for they have no higlxT legal authority than 
other laws and are changed in no different manner. They have also 
been criticized as “the playthings of judicial tribunals” because in the 
“ vast .storehouse of literary matter out of which their provisions are 
to be gathered it is easy to find or not to find that which one will.”** 
It has Ixen said also that they are unsuited to democracies, and are 

"Popular Government,” p. 175, 

Jameson, ** Constitutional Conventions,” sec. 77. I.ord Birkenhead in an 
address before the American bar association at Minneapolis, criticized the dassi- 
ficatioo of constitutions as rigid and flexible and suggested the terms “con- 
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more adaptable to aristocratic societies. The masses in a democracy 
are suspicious of, if not hostile to, constitutional prescriptions which 
have not been formally enacted- but which rest mainly ujH)n custom 
and usage. There is also a popular belief that unwritten constitu¬ 
tions allow a wider discretion to public officers than do those of 
the written type. The masses like, said Bryce, something plain, simple, 
and direct, and entertain a suspicion of the arcana itnpirii of which 
unwritten constitutions arc full.*”* 

Judge Jameson, a high authority on the subject of constitutions» 
thus describes the relative merits of the two types: “Qinsidering the 
excellences and defects of the two varieties of constitutions, it is not 
easy to strike a balance between them. For a community whose 
|X)litical training has Iwen carried to a high degree of perfection, in 
my view an unwritten constitution would, on the whole, be preferable. 
In that training two elements would be of vital consec]uence i() the 
safety of the system ; first, an accurate understanding of their (X)litical 
rights and duties, generally among the citizens ; second, sleepless vigi¬ 
lance to detect violations of the constitution, and the utmost promptness 
and energy to resist and punish them. Without either of these elements, 
the usurpations of public functionaries must bring the system to speedy 
ruin. But for a community whose training has been imperfect or 
which is subject to fils of political apathy alternating with those of 
intense zeal for reform, a written constitution is doubtless the letter 
one. While less flexible to the pressure of the national will, and there¬ 
fore liable in many of its provisions to become obsolete and oppressive, 
it is a formidable barrier against usurpation. Its provisions are so plain 
that he who transgresses them must generally do so intentionally, and 
that fact must be so apparent that usurpation would in most cases 
not be ventured upon, as likely to arouse a dangerous opprisition. The 
superiority of such a constitution in the circumstances supposed follows 

trolled” and “uncontrolled.” The Hritish consiitiitirm, he said, iK’Innged to the 
class of “uncontrolled” constitutions, and he criticized it because it is “at the 
mercy of a iromentary gust of parliamentary opinion.” 

“Constitutions,” p. 31. Bryce maintains that what he denominates as 
“ flexi'.:le constitutions ” arc workable only under three conditions : first, supremacy 
must remain in the hands of a politically educated and |)olitically upright minority ; 
second, the bulk of the people must Ih: continuously and not fitfully interested in 
and familiar with politics; and third, though legally supreme, they must remain 
content, while prescribing certain general principles, to let the trained minority 
manage the details of the business of government. Ihid., p. Vh 



482 


CONSTITUTIONS 


from the fact that immobility, with its train of possible evils, is less 
dangerous than movement that is ill-judged or unconstitutional^" 

Whatever may be the merits and demerits of written and un¬ 
written constitutions, it is clear that the popular preference is for the 
former. Strictly speaking, the British constitution is the only remain¬ 
ing example of the latter class. One after another of the states of Europe 
have f(jllr>wecl America .ind adopted the written tyix:, while Japan, 
('hina, Australia, Persia, Liberia, South Africa, and other countries 
outside of Europe and America have done likewise; and no state which 
has once tried the written constitution has ever returned to the iiiv 
written type. 

VT. Esnentials of a Wriitex C>)NsriTirnoN 

Contents of a Typical Constitution. —A typical written ct>ii- 
stitiitioii contains three sets of provisions: first, a scries of prescriptions 
setting forth the fundamental civil and political rights of the citizens, 
and imposing certain limitations on the jwiwer of the government, as 
a means of securing the enjoyment of those rights; second, a series of 
))rovisions outlining the organization of the government, enumerat¬ 
ing its powers, laying down certain rules relative to its administration, 
and deiining the electorate ; and, third, a provision or provisions point¬ 
ing out the mode of jmicecliire in accordance with which formal 
ihanges in the constitution may be brought alxiur.^^ The first group 
of provisions collectively has been called hy tine writer the constitution 
t)f liberty, the second, the constitution of government, and the third, 
the constitution of sovereignty?" Tlie first group is commonly styled 
in republican stales a “bill of rights'' tir “declaration of rights." I'he 
people of the United Stales have always attached great importance 
to these declarations and have considered them a necessary part of 
their consiitiilions."** Since 17S0 every constitution adopted in the 

"*^‘'Thc ('urstiliuiimal see. 7S. 

"'Compare Moore, “t'ommimwealili of Aiislrali.i,” p. 7*?. 

Hiirgcss, “Political Science anil Omstiuiiional Law,** vol. I, p. 137. 

The .ibsence of such a group of provisions in the national consliuiii<»n 
formed, as is well known, one of the chief objections to the ratification of that 
instrument when it was submitted in the (icoplc of the states, though inasmuch 
as the national government is one of sficcifically enumerated powers, it would 
hccin that the objection was largely without foundation. The first ten amend¬ 
ments adopted in 17^)1 removed the cause of the objection. 
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L’nitcd States, with four exceptions, has given a prominent place to 
Mich declarations.’^ The American declarations of rights, said Bryce, 
jro historically the mast interesting part of the constitutions, IxMiig, 
as they are, “ the legitimate child and reprcseniaiive of Magna Charta 
,iiul the English Bill of Rights."'* In hVance, likewise, for a lime 
alter the Revolution, declarations of principles wen* considered a most 
essential part of their instruments of government. The constitutions 
of 1791, 17?>3, 1795, and to a le.ss extent that IS-IS, contained not only 
elaborate declarations of the rights of the individual, hut also numerous 
philosophical enunciations of the political doctrines and theories of 
the time.’*' It is somewhat curious that French cotistitutiotial laws of 
1S7'5 are unaccompanied by a declaration of Rights. Some French 
jttrists however, maintain that the fundametital principles of the 
IX'claration of 17S9 are nevertheless an established part of the public 
law of Fratice to-day and as such are hitiding upoti the parliament. 
Thu.s, Duguit affirms that they are not merely “dogmatic formulas”’* 
hut are veritable constitutional laws which bind the legislature and 
that any act of parliament contrary to their prescriptions woiilil bi‘ 
unamstitutional.’^ He and other French jurists maintain that the 
principle of 17S9 were not expressly reatlirmed by the national assembly 
(»f 1S71-1S75 and formally incor|)oraied in the constitution because 


‘■^Thc exceptions were the cdiistiiiiiions of l^uiisian.i, IS12, 1S45, IS3?, anil 
18f.4, though in cucli there were a few scattering provisions in the nature of 
declarations rel.iting tn the rigliis of the indiviilual. These ileilaraliuiis were 
originally intended to protect the |)coplc .against arbitrary executive power, and 
since there is no longer any danger from this tpiarier, it li.is seamed strange to 
some foreign writers ili.it they should continne lf» he repeated and imiltiplied in 
our constitutions. 'I'o siieh persons the reason appe.irs to i:f’ simply the loudness 
of Americans for enunierating the maxims of political freedom and the principles 
of government. Uiir if the danger from executive aggression has di.sappeared, 
that from legislative interference h.is greatly incre.ased, and it is largely against 
this danger that the jnodern declarations are directed. 

"•'*“Thc American ('oni'iionwealth,” ch. ?U. See also Sherger, “The Kvohi- 
lioii of .Modern Liberty," pts. III-IV, and Jellinek, “ Dix-laraiion of the Rights of 
Man and the ("itizen” (English translation). 

^®For the English texts of these declarations see .Anderstui’s “ (ainstitiitions 
and Documents of France," pp. SS, 170, 212. The French rnnstitiitions of 1799, 
180-1, 1814, 1821), and 1852 contained no declarations in favor of (he rights of man. 

^^As Esmein {op, at., pp. 4%lT.) considers them. Esmein declares that they 
constitute moral but not legal limitations on the legislative piiwcr. 

Droit const.** (cd. 1911), vol. If, pp. 12-1.3. Q>mpare to the same effect 
also Coumoul, “Le poiivoir judiciairc,” p. 229. 
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they had become so firmly established that it was not deemed neces&ury 
to do so. But whatever may be the opinion of the jurists as to their 
binding effect upon the legislature, the French courts refuse to declare 
null and void acts of parliament which arc inconsistent with them.'* 
For this reason proposals have been made from time to time in the 
French parliament for the incorporation of a declaration of rights in 
the constitution and even for the establishment of a supreme court 
with power to annul legislative acts in violation of their provisions.** 
In this respect the constitution of France differs also from those which 
have recently lieen adopted in other European states, all of which 
now contain elaborate declarations of rights. The ^lerman imixTial 
constitution (jf 1S71 and of c«jurse the Prussian constitution of 1S50, 
which was “(jctrcjyed” hy the king, were almost entirely lacking in 
provisions relative to the liberty of the individual, hut the new consti¬ 
tutions which have superseded them c<)ntain declarations of funda¬ 
mental rights of the citizens which surpass even the early declarations 
of the French and of the AmcTicaii cemstitutions. 

Provisions Relating to the Organization of Government.—'Phe 
second group of provisions, as has been said, relate to the organization 
of the government in its widest sense, including the di’^trihution of 
jXiWers among the several departments, the organization of the parti 
cular agencies through which the stale m.inifcsts itself, the extent and 
duration of their authority, the mcjcles of appointment or election of 
public functionaries, and the constitutions of the electorate. In some 
constitutions the provisions of this character are few in number and 
very general in cliara.ter. The “constitulionar* laws i»f France, for 
example, cont.tin no provisions regarding the composition, mode of 
election, tenure, orgatiization, or powers f)f the Chamber of Deputies, 
except the solitary provision that the chamlxT shall lx* chosen by an 
electorate constituted on the basis of universal suffrage. They contain 
nothing whatever in regard to the judiciary, and since the ameinlmcnt 
of 1884, which “deconstituti(»nalizeil” the articles relating to the Senate, 
nothing in regard to the second chamlxT of parliament. It has been 
said of the French cr)nstiti]tion that it is distinguished rather more 

^®As to this see the chapter on the Tudicinrv, infra. 

Such a propiKal was made !w M. Renoist in 190^. four, off, Ch. drs Dfipi., 
Apr. 29, VXM. A similar proposal was more recently advocated by President 
Millerand. 
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tor what it omits than for what it contains. For these reasons some 
French writers have asserted that France really has no constitution.*** 
The Constitution of the United States^Thc constitution of 
the United States is in respect to its content and character the model 
of written constitutions. Its provisions in re^^ard to the or>»anization 
of the government are general in character, yet sufficiently detailed to 
emhracc most of those matters which may be considered as essential 
and fundamental. It provides for the distribution of the powers of 
government among the legislative, executive, and judicial departments, 
and f*ir the organization in a general way of each of the departments; 
it contains a brief and logical statement of their jtirisdiction and powers; 
and a list of prohibitions upon both the national and the state gov¬ 
ernments. It contains remarkably few miscellaneous provisions. Tliere 
is nothing, or very little, rela-ting to trade, industry, hanks, and other 
corporations, railroads, schcxils, or the army or the navy. All together 
it is a model of brevity, of logical anti scientific arrangement, and of 
L-onci'eness of statement ; and it is worth nening that the language 
In which it is cast is remarkably free from redundant and ambiguous 
phrases. lyird Bryce said of it that it “ranks above every otluT written 
constittiiicjn for the intrinsic excellence of its scheme; its adaptation 
to the circumstances of the peiijde, the simplicity, brevity, ami precision 
of its language, and its judicious mixture of definiteness in principle 
with elasticity in details.”**- 

Most of the new Eunipeaii constitutions, however, have not follow¬ 
ed the American mmlel in this respect. They greatly exceed the 
constitution of the United States in their length, in the detail of their 
prescriptions, and in the degree to which they deal with matters of 
ordinary law, including, as they do, regulations relating to matters 
of administrative, criminal, and parliamentary law.**’’* It mu.st be ad- 

*** “Tcj speak truly/* savs Calicn (“ r.a Ini et Ic ri*;:lcrnent/* p. 4?4), “1‘rancr 
Ins no true constiliiiion : it has laws wliicli fix the organic relations of the pn* lie 
pnvrrs, hnt it has no charier of piihtic li'^crlics, in the absence of which the men 
nf the Revolution said there coulct he no constiltilion/* “ In France/* says 
vSHenorcl (Rei*. poL ft purl., 1904, n. 5^5), “T repeat, we h.ive no constitution*, 
Wf; liavc onlv laws relative to the fiinctionini; of the public authorities. In this 
respect we are in .i condition of notorious inferiority as co-rpared with other 
countries.” Omiparc also the soM’cwhat similar opinion of Hurgess quoted alwvc. 

**®*‘The .American Commonwealth” fed. 1910), vol. II, p. 28. 

**®Thc same thinsf mav he said of the newer I.aiin-.A!nerican constitutions, 
notably that of Chile, promulgated September 18, 1925, anil t)f the V.ra/ili.in 
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mittecl, however, that the line of demarcation between matters whick 
may be appropriately regulated by the constitution, or which should 
be so regulated, and those which may or should be left to statutor) 
regulation, must necessarily vary as the complexity of the political, 
economic, and social life of the country increases. Affairs which in 
1789 could be safely left to lx; dealt with by ordinary law, require, 
under the conditions which exist today, to be regulated by the con. 
stitution. It is hardly necessary to add that the developments of the 
present age have brought into existence a great variety of new problems 
which are appropriate nr necessiiry subjects of constitutional law, which 
were non-existent and even undreamed^if when the constitution of 
the Uniteil States was adopted. Thesc‘ conditions, coupled with the 
changing [)opular attitude in respect to the function of a constitution, 
account for the increasing tendency of constitutions to grow in length 
and to embody details which under early crmditirins and conceptions 
found no place in their texts. 

VII. DeVKLOPMKNT and MxPANSIOV op 0>NSTlTtJT10NS 

Processes of Growth,— It i.s an old saying, attributed both to 
Sir James McIntosh and Sir Henry Maine, that constitutions grow, 
instead of being made. Whatever may be the amount of truth con¬ 
tained in the saying, it is undeniably true that no existing constitution 
has reached its final form and become, as it were, a dead or fixed 
thing incapable of further development. Time and habit, .siiicl 
President Washington, in his farewell address, are at least as necessary 
to fix the true character of governments as of other human institutions. 

constitiuitin (if IM)!. As is well known, ilu* Aincricin M.itc consiitiiiions violaK' 
in conspicuous fasliion the canons laid down almve in regard to the content anJ 
character of a constitution. They have steadily y^rown in length until some «>t 
them to-day resemble codes of ordinary law. 

I'he Virginia constitution, for example, has grown from a document of a few 
pages to one of sexenty-Hve ; from an instrument of about fifteen hundred word^ 
to one of more than thirty thousiind. The present constitution of Alabama con¬ 
tains nlxiut thirty-three thousand words; that of Louisiana, about forty-five thou¬ 
sand ; that of Oklahoma, about fifty thousiind. The result has been to destroy 
in large measure the intrinsic distinction between the constitution and ordinary 
statutory legislation. The detailed character of the state constitutions and the 
reasons which have brought it about are well described by Dood in an article 
entitled "'The Function of a State Cbnstitution,*' Po/. Sa\ Quar., vol. XXX (1915), 
pp. 201 fr. 
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“Constitutions must grow,'’ observed Lord Brougham, “if they are 
i.f any value; they have roots, they ripen, they endure." “Those that 
:,re fushioncd," he continued, “resemble painted sticks, planted in the 
i,T('tind, as I have seen in other countries what are called trees of 
iiheriy. They strike no root, bear no fruit, swiftly decay, and ere 
long perish.”**'* 

Custom and Usage. —^Written constitutions grow in three 
\\a)s: by usage, by judicial interpretation, and by formal amendment. 
The part played by custom and usage in the development of a con¬ 
stitution de|H.'nds upon a variety of circumstances. It is more potent 
111 the case of old than of new constitutions. It also plays a more im¬ 
portant role in old and well-settled societies, where the inhabitants 
have greater veneration for the past and a higliei* regard for precedent 
than those of newer societies have.**’’ 

In the newer states of Aineric.i, where constitutions .ire often 
revised or made over entirely at least once in every generation, develop¬ 
ment by usage is inconsiderable. Similarly in Franci*, where the 
oMistiiuiional development of the country has been characterized more 
by revolution than by evolution, and where eleven constitutional 
regimes have come and gone since 17S0, the development of the 
constitution through usage aiul custom has been relatively small.**” The 
constitution of the United States, however, the oldest existing American 
aaistitutioii except that of Massachu.setts, has developed and expanded 
in many directions through the operation of cu.stom and u.s;ige, as ha.s 
already been mentioned above.*'* In all states the laying down of new 
rules and the inauguration of new practices tend to create a body of 
customary law which supplements and often modifies to srime extent 
the actual working of the law as emlxidied in the written constitution. 
A constitution so free of detail and so concise of statement as that of 

Hritish Oiiistitiition/* “Wurks,” vol. XL p. xxi. 

'*'’Omip:irc Uryce, “The Aiiicrican (aMn!nonwf:ilih," cli. M. 

Bur iimlcr the present cfinstitiition, which Ikis imw lieen in force for more 
iluiii 5a years, a consiilerable customary element has jyrown up about it. Such are 
Hic rules that the president may not serve a second term, that lie may lie compelled 
• v parliament to resi^^n, that when sciccring the prime minister hr shall consult 
die presidents of the two cliamhers, and v.'irioiis others. 

**" Various examples of customs and usages which may now he regarded as 
a part of the ** unwritten “ constitution of the United States are mentioned in 
fH:g and Ray, “Introduction to ,\merican Government,” pp. 220ff., and in Beard, 
■■ Xmerican Government and Politics,” ch. 4. 

OA*. P.S.—37 



CONSTITUTIONS 


the United States must necessarily be supplemented by legislation, 
judicial interpretation, or usage. Without understandings and convcn> 
tions it would in fact be unworkable. 

Development by Judicial Interpretation^ —^Thc development (j: 
a written constitution by judicial interpretation necessarily results from 
ihc ambiguities of language and the deficiencies of expression which 
abound in the most carefully framed instrument, from the rise of new 
conditions, and finally from the inevitable dilTcrcnces of opinion which 
arise concerning the meaning of its provisions. Under such circum¬ 
stances it devolves upon the judiciary to ascertain not only the iriu- 
meaning of that which is expressed in the constitution but also that 
which the framers intended to express, and of drawing conclusions 
resjM'cling its applicability to subjects which lie beyond the direct 
expressions of the text and which the framers would have dealt with 
had they l:een gifted with the power of fori-sight *** Expansion In 
interpretation is especially potent in countries like the United Slates, 
where the judiciary plays an exceptionally important role, jwsscssiiig not 
only tlie power to interpret the meaning of the provisions of the con- 
slitiilion, hut also to declare statutes which are in conflict with the 
supreme law to be of no force and effect. It is almost a commonidace 
to say that a very large part of the constitiuion of the United Slates 
consists of judicial addenda. Almost every clause has been the subject 
of interpretation and construction; and if we were to strip it of the 
meanings that have been added hy the courts during its existence •)f 
more than a century, we should hardly lx* able to recogni/.e it. 

Devdopment by Formal Amendments —^'I'he most definite 
source of constitutional expansion, pariiciil.irly in republican slates, is. 
of course, formal amendment of the wrilieii iiisiruinein in icainl- 
ance with the melhixl of procedure set forth by It. As has been said, 
provision for its own alteration has come to be regarded as an e.ssentia! 
p.irt of every written constitution. Some of the early American state 
constitutions (eight of them all together and all belonging to the 
eighteenth century) contained no such provisions.**® Whether thi< 

***Thc former act is known as “interpretation," the l.-iticr as “construction." 
See Cooley, “Constitutional Limitations," ch. 4; Roiivier, "Law nictionarv" y.v' 
perho “Interpretation** and “Construction"; and Lic'xt, "Practical and Lc«.il 
Hermeneutics,** ch. .1. 

'*^For detailed consideration of the methods of amending the American state 



DEVELOPMENT AND EXPANSION 


489 


imiission was due to oversight, or failure to .ippreiiatc the obvious 
.iJvaiitages of expressly pointing out in the constiiiuion iisLlf the mode 
of procedure to be c^bserved in altering its provisions ; or whether it 
was tiue to the prevailing opinion, repeatedly asserted in the bills of 
rights, thai the people have an inalienable right at all I'lnes lo amend 
dieir constitutions and hence a belief that no necessity existed for 
limiting their right by self-imposed restrictions,- there is a ililTereiice 
(,f opinion. WhateviT may have been the reasrn, the desirability, not 
lo say necessity, of proviiling in the constittitirin a methoil of legal and 
orderly procedure for making alterations soon came to be recogni/eil; 
.iiul all the American state constittitions frameil since dte lx*ginning of 
die nineteenth century, with three exceptions, have ctmiaiiied amend¬ 
ing provisions.*”’ No written const ittition is complete without such a 
provision, and of those actively in ft>rce to-day, those of Italy and Spain 
.ippear to he the only ones which are silent on this I'oini. hi some 
ies|iecls the amending provi:-.ion is the most important part of the con- 
siitniioii, because, as has l;cen said, upon the coinspondence of t!ie 
written constitution with the real and natural comliiions of the state 
Ivpends the ijiiestion whether it shall develoji with peaci*ahle coiuiiiiiiiy 
or shall suffer alterations of stagnaiicm, retrogression, and revolution.”^ 
President Wilson aptly remarked that a constitution must of necessity 
he “a vehicle of life” ; that “its sulistance is the thought and habit of 
the nation” and as stich it must grow and develop as the life of the 
nation changes. “laving peditied cnnstitutic’us muM lie Darw'inian in 
'^’iicture and in ?'raLt:.:e.”'‘’ lohn .Siiiari Mill well observed that no 
Cf'nsiitution can expect to he permanent unless it gtiaraiUees progress 
as well as order.”” Human societies grow and clevelop with the lapse 
of time, and unless provision is made for such constiiutional readjust¬ 
ments as their internal develo|>meni rei|Liires, they must stagnait* or 
otrogress. 

Unamendable Constitutions. —In a few in^tancivs constittitions 
have even undertaken to prohibit absolutely their own amendment 

institutions, see my article entitled “The Amendment of Slate Omsiiunions,** 
hi die American Political Science Review, vol. I, no. 2. 

I*** The exceptions were those of Virginia, of 1870, 1851, and l^M. 

('f. lUirgcss, “Political Science and Constitutional Law,” vol. I, p. 1.^7. 

“Consriliiiional Caivernmcni in the United States” (1921), pp. 22, 57. 

“ Representative Covernment,” p. 8. 
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in respect to certain provisions. Thus an amendment to the Freud 
constituticiii adopted in 1884 declares that the national assembly shall 
never entertain a proposal for the abolition of the republican form of 
government. Whether one national assembly can thus legally tie iIk 
hands of another in perpetuity is doubtful. Esmein”^ thinks it max. 
Duguit adopts the c(jntrary view*'*’* and it would seem rightly so. TW 
provisions in the constitution of the United States that no amendmeiu 
could be made prior to the year 1808 affecting in any manner the hrsi 
of fourth clauses of Sec. 9 of Article 1 (relative to the prohibition ol 
the importation of slaves) and that no state without its consent skill 
be deprived of its e(]ual suffrage in the Senate*”' afford somewhat 
similar examples of an attempt to limit the sovereign power of ik- 
petiple to change the cotistitution under which they live. Such provi- 
si(;ns are highly objectionable on grounds cif public policy and an. 
of doubtful validity. They rest on the assumption that their authors 
are infallible and that they have a right to bind future generations 
to accept as final what they have decreed. An tinamendable constiiii 
tion, said Mulford, is the “worst tyranny of lime, or rather the vcr\ 
tyratiny of time. It makes earthly providence of a convention 
which has adjourned without day. It places the scepter over a free 
people in the hands of dead men, and the only office left to the peopk 
is to build thrones out of the stones of their sepulchres.”**" T^acii 
getieratujti, said Jefferson, has a right to determine the law under which 
it lives ; “ the earth belongs in usufruct to the living ; the dead have 
neither powers nor rights over it.”**” 

Flexibility of Amendment.— Tlie provision for ainendniont 
should be neither so rigid as to make needed changes practically im¬ 
possible nor so flexible as tr* encourage frequent and unnecessary change 
and thereby lower the authority of the constitution. The machiiuT) 

**• op. tit., p. 977. 

**■• Op. vit., vol. II, p. ^311. 

*•”* Art. V. A similar provision is found in the C'onstiiution of Hra/il. Art. '•A- 
.sec. .^4. 

**"“11ie N.ition” p. ISS. “To make amendment difficult or well-nigh im- 
possihle," continues Mulford, "and then to assume that it shall l)c exclusively ami 
exhaustively definitive of the action of the people in all events, involves the deni.il 

of the organic and irtiral being of the people.It is directly immoral, since m 

its necessary inference the pci>plc no longer exists as a power in the moral ord< r 
which is the life of history." 

Quoted by Merriam, "American Political Theories” p; 151. 
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i.f jmcnclmcnt, remarked Judge Jameson, should be like a safely valve, 

devised as neither to operate the machine with too great facility 
nor to require, in order to set it in motion, an accunuilation of force 
siilficient to explode it. In arranging it, due consideration should 
Ih* given on the one hand to the requisites of growth anil on ilie other 
hand to those of conservatism. "The letter of the constitution must 
lU'iiher be idolized as a sacred instrumeiit with that mistaken conser- 
\atism which clings to its own worn-out garments until the body is 
ready to perish from cold, nor yet ought it to be made a plaything of 
I olilicians, to be tampered with and degraded to the level of an ordinary 
Matiite."”’* 

Some Existing Modes of Amendment, —It is not possible here 
III consider the modes of constitutional amendment which have been 
.•ilij|Ued in the di/Tereiit countries. Undoubtedly the most Ilexible is 
liial of (ireat Britain, where, as already slated, the procedure is exactly 
ilie same as that for the enactment or amendment of ordinary Maiiitory 
Irgislation. In the absence of a provision in the constitution of Italy 
Inr its own amendment, the parliament has assumed the prirogalive 
!if amending it at will, and apparently according to the ordinary 
process of legislation. So far as the amending power is concerned the 
constitution of France also is (lexible, changes being made by the parlia¬ 
ment meeting at X'ersailles in joint assembly of the two chambers 
.ifier they have by separate resolutions at Paris decl.ired in favor of 
.imendment.^'*** 

Most constitutions are rigid in the sense that they are amendable 
• Illy by a difTerent procedure than that by which ordinary laws may 
l e .iltered ; that is, they distinguish clearly between the constituent 
j«.\ver and the legislative power, each being exercisable by ililTerent 
“Icans according to different processes. (lenerally, the procedure is 
aNi) much more dilficult. 

“Const!tiltiunal Cuiiventicms,’* p. 549. 

"“'There has lH:en nuich clisciissioii as to whether the ii.ilional •is'iemlily is 
Ii'nited hy the preliminary resuhitions of the eliainliers at Paris, that is, whetlier 
the chambers have specified the particular articles to he amended and indicated 
rliL- sense of tlie amendment the national assembly may amend other .iriicles than 
th'ise specified or in a difTerent sense. Esinein (op. at., pp. '»77fT.) in.iintains ili.it 
fh'.: assembly is so limited and Hurgess (op. cit., I, 171) adopts the same view. 
biiRuit, on the contrary (op. at., 1911, vol. II, pp. 529 fT.), contends tli u it is 
ni»r, hut is a fully sovereign body. The practice has been in accord with l}ii>;iiit*s 
licw-. 
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Thus under the constitution of the United Slates an amcndmiT.i 
may be prevented by the vote of one more than one third of the mem¬ 
bers of either the Senate or the House of Representatives, and when 
proposed by the two houses may be defeated by the legislatures of om 
more than one fourth of the states. Indeed, it would be possible, on 
account of the great inequality of population of the cliflerent siaUi. 
for one fortieth of the people living in sparsely settled states to pre¬ 
vent an amendment demanded by the other thirty-nine fortieths.*"' 
In consequence of this cumbersome and undemocratic system oi 
amendment it has been proposed to substiiiiie a more flexible anJ 
democratic procedure under which an amendment might be prciposed 
by a simple majurity of the two houses of Congress and ratified 
a majority of the voters in a majority of the slates, provided the laitei 
were a majority of the total vote cast throughout the ctiuntry.*"- 

Some of the American stale constitutions are even more clilliculi 
of amendment, and in several of them (c.g., Illinois and Indiana), efforts 
to change them have rarely succeeded.*'**" 

Opposing Attitudes in Respect to the Sanctity of the G>n8titu- 
tionw— The opinion.s of political writers regarding the attltud'’ 
which a people .should adopt in respect to their constitulion —whellur 
it .should be treated as something Siicred and therefore left to develi»|» 
only by natural processes, or whether it should lx? regarded in the light 
of all human institutions and should be freely altered from time to liitu; 
so as to bring it into harmony with new and changed conditions, have 
iialurally varied. The political philosophy of Hdmunrl Hurke represent- 
ed the former view. In his “Reflections on the French Revolution" 
he maintained that the constitution is an “entailed inheritance," t 
“trust" to be administerd by those' who inherit it; it is therefore 
sacrilegious to touch it with violent hands as the French “ architect'* 
of ruin" had done in the ca.se of their own constitution. The path 

Kimball, “National Government of the United States.” p. -44, and One. 
and Ray, op. at., p. 215. 

^***llie late Senator LaFollctte made such a proposal in 1912. See on tli- 
whole subject, Tanger, in the Amer. Pol. Set. Rev., vol. X (1916), pp. 689fT.: 
Thompson Prors. of the Acad, of Pol. Set., 1913, pp. 17(1.; Ames. “Proposed 
Amendments to the Constitution of the United States,” Attn. Rep. Anicr. Hist. 
Assoe., 1891, pp. ff. 

*®*For details sec my article on “The Amendment of State Constitutions.” 

Amer. Pot. Sei.. Rev., vol. I, pp. 213 ff. 
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happiness for both men and nations, he said, does not lie through 
sweeping innovation but in revering and doing justice to the past.*®* 
So extreme a view of the siinctity of the constitution finds few 
supporters to-day, but even in the United Slates there are some who 
deplore the modern tendency to regard constitutions in a spirit which 
they consider as irreverent.^'***'’* But with the passing of time the view 
uf jefTcrson has come more and more to be the political philosophy 
of the mass of the American people and indeed of the democratic 
peoples of the world generally. Constitutions, he said, should not be 
looked upon with “ sanctimonious reverence like the ark of the coven- 
.int, i(x) sacred to be touched.”^®® The frequency with which old con¬ 
stitutions are revised or replaced by new ones is evidence enough that 
the philosophy of Jefferson rather than that of Burke has triumphed.^®*^ 

n*‘iSce the sumtiiary of his philasopliy on this point in MacC'unn, “The 
Political Philosophy of Edmund Burke*' (1913), ch. 5; in Vaughan, “Studies in 
the History of Political Philosophy” (1925), vol. il, ch. 1 ; and (Iraham, “English 
Political Philosophy” (1911), chs. M. 

for example, Butler, “Why Should We Change Our Form of CJovern 
iiicnt** (1912), ch. 1, and his “True and False Democracy” (1907), ch. 1. Some 
yc.irs ago Elihu Rexu expressed the hope that the American people would never 
“contract the amending habit,** and a southern senator in an address in th: 
Senate in POO expressed the hope and belief that there w'ould never be another 
amendment to the constitution of the United States. 

Works.” vol. X, p. 42. 

***^The attitude of Americans toward the federal constitution is of course 
viincwhut different from their attitude and practice in resj'.ect to the state constitii 
tions. Lord Bryce, w'riting of the federal constitution in I9l(>, said the veneration 
fnr it h.id become an influence so manifestly conservative that no proposal to 
change it fundamentally had any chance of success. President I.owcll, speaking 
more recently of the tendency to glorify and adore it, remarked that in this 
rcs|K!ct it was for the American people what the king was for other nations 
Rut the amendments which have l^en made subsequent to these pronouncements 
would seem to indicate that this spirit of veneration is in the process of weakening. 
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L Nature of the Electoral Funciiox 
Importance of the Electoral Function. —The eonstituliuii u£ 
(Ik- I lictoratc and the organization of the processes through which it 
c\eivises its functions are questions of paramount importance in a system 
or npreseniative government, for the reason that it constitutes the 
\^.r\ foundation and essence of that system. As will be pointed out 
ij! ihe following chapter, the electorate is not only the Ixidy of citizens 
^Jlich in most democratic states determines in the last analysis the 
iorin of g(jvernment of the stale and chcKtses those who guide and direct 
.ilTairs, hut in modern d(‘mocracii‘s it has, in the opini(»n of many 
■ f ilers, actpiired the character of an org.in of government itself. 

'rite functions of the electorate are exercised ihroiigh the prcK'ess 
nf voting ; those who exercise, or are entitled in exercise the function, 
lie called voters or electors : the instrumentality through which it is 
iiMially exercised is the ballot (in French, f'ttllriin) ; and the meeting 
if which it is ilone is the election. 

Theories as to the Nature of the Suffrage. —Regarding the 
ii.iture of the sufirage there have been two general theories. First, it 
has been regarded as a natural and inherent right of every citizen- at 
least of every adult male citizen---who is not disi|ualined by reason 
of Iiis own reprehensible conduct (»r unfitness : a right which belongs 
to him by virtue of his membership in the stale. Second, it has been 
regarded rather as a public office or function conferred upon the citizen 
for reasons of social expediency ; and liecause the welfare of society is 
in large measure depeiulenl iipcm the wise discharge of the function, 
it is conferred only upon those who, it is believed, are fit and capable 
of so discharging it.' 

^ To these two gener.il ihcdries Professnr Shepard .ulils tlnee others : firs/, “ the 
primitive trihal theory ” which was dominant in the city slates of antic|iiity and 
wliich reirarded the suffrage .is a necessary attribute of ineinhership in the state ; 
Strand, the “ feudal theorv," which reg.irded it as an adjunct of a particular status, 
;!'nerally “lenurial ” in character; that is, a vested privilege usually aecoiupanying 
the ownership of land; and, third, the “ethical theory*’—the theory which finds 
an inereasing nnmher of supporters—which regards it as a necessary ami essential 
i'»Mns for die developinent of individual character. “ The 'I’heory of the Nature 
<'f the Suffrage,” Proc<. Anirr. Pol. Sii. Assm., Supp. to Anivr. Pol. Set. Rev,, vol. 

(191.^), p. 108. The third of these theories clix's not necessarily conflict witb 
'lie theories that the suffrage is a natural right or an otfice. If it is conferred 
'ijx'ii the citi/en either as a right or ns an office it may he a means for the develop* 

•’i '‘nr of character. Of the ethical theriry, Pn^fessor Shep.iril says it iindotihtedly 
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Is Suffrage a Natural Right 7— The view that llie suffrage is a 
natural right of the citizen dominated the political philosophy especially 
of the United States and France during the latter part of the eighteenth 
century. The idea may be said to have had its rocjts in the natural 
law doctrines of the Middle Ages and especially in the teachings ot 
the monarchomachs (notably Marsiglio, Ockam, and others) of ilu 
sixteenth century. With the development of the iloctrines of tin 
social compact and of jXipular sovereignty, the notion of the absiraj 
right of the individual to a share in the government of the state 
became a logical principle of that philosophy. In America it found 
supporters in the leaders of the Revolutionary movement, notably Otis 
and Paine, and the doctrine may be deduced from the declarations 
of rights of some of the first state Cfiiistitutions, such as those ot 
Massachusetts and New Hampshire, relative to the nature of the brxly 
politic as a compact and the inherent rights of the citizen. In France 
the notion appears to have found a supporter in Montes(]uieu, who 
declared that “ all the inhabitants . . . ought to have a right of voting* 
at the election of representatives, excej^t such as are in so mean a 
situation as to l)e deemed to have no will of their own.*'" 

From Rousseau's doctrine that sovereignty resided in the iH:opIf 
and that, in consequence, every citizen had an inalienal)le right to 
participate in the exercise of that sovereignty, the natural right of voting; 
followed as a logical necessity.'* This doctrine was enunciated by 
various leaders of the French Revolution, notably Rolwspierre, Petion. 
and Condorcet. Sovereignty, said Robespierre, resides in all the jK'oplv. 
and every citizen, whoever he may he, should have a share in represen- 
tation and the right to participate in the formation of the law by which 
he is lx)und. 

Principles of French Revolutionary Constitutions^—^Ncverthc' 
less-, the National Assembly of while proclaiming Rousseau's dogma 

playril .1 |..irt in the ciifranchisciiicnt <if the nej;rocs in the United Stales and of 
the inliahitants of Porto Rico and the Philippines, and that in doin;; so the United 
States struck a higher note of political idealism than had ever licfore been 
reached ** (p. 136). 

- ** Esprit dcs lois," bk. XI, ch. 6. 

'"'“Conirat social," hk. IV, ch. 1, and bk. Ill, ch. 1. Compare also Duguit 
**Droit const." (2nd ed.), vol. 11, p. 442 and Esmein, "Droit const." (5th ed.). 
p. 297. Rousseau’s doctrine, says Duguit, led not only to universal suffra^ hux 
to equality of suffrage. 
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(if popular sovereignty, more logical than he was, did not consider 
rhai it necessarily required the participation of all the citizens 

in the exercise of that sovereignty, and the constitution that it formu¬ 
lated and promulgated in 1701 made a distinction between “active 
.'irizens “ and “ passive citizens,” the latter being allowed no share 
in the election of representatives.^ F.very Frenchman was a “passive 
v iri/.eii - this was a right; those who fullilled certain conditions were 
■*active citizens,” electors ; this was a function. The idea which domi¬ 
nated the assembly, says Diiguit,*’* was that the sullrage is not a rig/t/ 
! i!t an r/ficr (fonction). Every person living in society was recognized 
IS having an individual right, superior to all positive law and imposing 
itself upon the legislature, the right of a citizen. Rut this was not 
the right to vote ; it was a right to he recognized as a component pan 
of the nation, which latter was the sole titulary of the public jxiwer ; 
the citizen could vote (Jiily if the legislature bad ectnferred upon him 
this function.'' It should be said, however, that there were vigorous 
protests against this distinction, which denied to some citizens what 
was reg.irded as .in inherent, naiur.il right of all, and in the C'onven- 
tion of 1792 (he radicals who had the ascendancy gave full effect to the 
theory of sulTrage as an abstract right. 

Article 27 of the IXx'laration of Rights voted by the (^invention 
affirmed that sovereignty resided essentially in the whole people and 
each citizen had an tufital to pariici|xite in its exercise. This 

*loctrine was definitely emliodied in the constitution of 179S (adopted 
iiy the pef»ple by referendum though never put into effect), which 
declared every male person 21 years of age born and domiciled in 
France to be a citizen and an elector. The logic of this philosriphy 

^ (^institiitifin, 'Pillc III, cli. I. Op. rit., p. -144. 

** The view that voting is a “ public commission ** or a " public function “ 
rather than a natural right, was in fact expressly declared by 'I'hoiiret, Barnave, 
Sieves, and utlicrs in the ('(invention. But was the distinction between active and 
passive citizens not in conflict with Article 6 of the Declaration of Rights, which 
•iflirmed that “all the citizens have the right to participate personally or through 
riieir represcnt.itivcs in the form.ition of the general will P ” Diigiiit thinks it 
W. 1 S not. The thought of the assembly, he says, was this: The general w'ill is 
die collective will of the nation personified ; all citizens participate in the forma¬ 
tion of this will, but this will is expressed only by those citizens who arc electors 
or agents, that is, those who have been vested hy law with the function of ex¬ 
pressing the will of all. Ibid., p. 445. 
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would have required the extension of the same right to women, and 
Condorcet in particular endeavored to have it so extended. 

Rejection by the French of the Natural Right Doctrine.^—^I'liis 
doctrine of the natural and inherent right of every citizen without 
distinction i(j exercise the electoral function was never proclaimed in 
any subsequent French constitution. 'I hai of 1795 embodied substan¬ 
tially the principle enunciated in the constitution of 1791." Iwery 
Frenchman was declari’cl tcj Ik* a citizen, but voting was treated as a 
function atid its i xercise was conferred only upon those who fulfilled 
certain conditions, among others, the payment of tuxes. Thomas Paine 
and other r.idical nu‘mbers, however, vigorously defended the doctrine 
that voting is a natural right of every citizen. 

In ISdS, when universal sulTrage was first actually put into opera¬ 
tion, the argiimi*nts advanced in favor of it were similar to those «»f 
17S9-1791, but the dogma of the natural right of all citizens to vote 
was not proclaimed in the text of the constittition ; on the contr.iry, 
the provision of Article 2«S that thi* electoral law to be passed by the 
legislature should determine the causes for which Frenchmen might 
l?e deprived of the right to vote was inconsistent with the doctrine ot 
the inherent right of all French citizens to the suffrage.” 

View that Suffrage is an Office or Function. —^^riie view which 
pradically all writers on political science adopt to-day in regard to the 
nature of the sulTrage is that it is an olHce or function which is coii- 

’ Hiiissy il’.Anglas, the re|Kjrter of the proposal for a restricted MilfraKe, ch.ir.K- 
teri/.cd the constitution of 1793 as “the organi/.ation of anarchy.” Shepard, 
article cited, p. I2fi. 

** Professor Uuguit (op. at., p. 447, and “I.etai,” vol. II, eh. h concludes a 
review of French theory hy expre.vsing the opinion that according to the l''reni:h 
conception the voter is at the same time the titulary of a right and an oilice 
(fomtion) and that sulTrage is at the same time a right and an office. 'Fhc right 
is the right to In.* recognized .is a citizen, a right which carries with it the 
“ power “ to vote, if the quality of citizen is accompanied by other qualities 
required hy positi\e l.iw to enable him to vote; the hinctioii iaiplies the com- 
^HTtence conferred upon a certain individual, invested witli the quality of citizen, 
to exercise a certain public activity which calls him to vote. The matter is als«» 
luminously discussed hy Carre de Nfalherg, “Thinirie generalc dc I’etat” (1922), 
vol. IT, p. 440 ff. Mis conclusion, like that of Dugiiit, is that suffrage is successivelv 
both an individual right and a state office (fonction) ; it is a right in so far ai 
it belongs to the individual to exercise it; it is an office when viewed from the 
standpoint of the effects produced hy it (p. 4/>2). This appears to he also the 
view of F.smcin, op. cit., 7th ed., vol. I, pp. 3&7fT. 
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LrrcJ by the state upon only such iiersons as are believed to be most 
capable of exercising it for the public gtx)d, and not a natural right 
which belongs without distinction to all citizens oi the stale.** The 
Millrage is a franchise or privilege ; as to whether the exercise of it is 
a moral duty, and whether it ought to be a legal obligation opinions 
ililTer. 

In practice, all electoral systems, even in the m(»st radical demo¬ 
cratic countries, are constituted (»n this principle. Nevertheless it is 
Mill the view of the masses who have Jio taste or talent for drawing 
line distinctions, that every man does have a sort of primordial or natural 
right to vote, a right of which he cannot justly he depriveil on grounds 
of alleged incapacity.*'*' It was partly on this ground that the demand 
for the enfranchisement of women was based. 

Is the Exercise of the Electoral Office a Duty ?— If tlie elec¬ 
toral function is an office or trust conferred or enjoined upon the indi¬ 
vidual in the interest of the social good, it would seem to follow logically 
that it is his duty to perform the functions with which he has Ixvii 
invested.*’* Ought he to he ohligeil, therefore, l^y law to vole ? *^rhal 
is, .should what is generally admitted to he a moral or civic duty be 
made a legal ohligation, tiu* neglect of which should ! (* punishable as 

•*C^imparc Sfciry, “ ('r»miiK’marics,” vol. I, see. S8!): (^irre ile Mal'.jer^r, op. tit., 
V(»l. II, pp. 429, 4.iS and 445 ; .ind Esniein, np. cit., p. where if is declared !•» 
he .1 “serial function/* the diseliar^’c of which sup|)oses that the citi/cn who i*i 
invested with it possesses siiilieient capacity to exercise it in the general inUTesl. 

Compare alsii Hlunischli (“ P<iliiik,’* p. 421), who justly remarks; ** Ahct 
tins Wahlrvcht ini Stuiitr und pir SUhitszivccliv ist nkht n'n ti,t/ttifirfir< Mens- 
chi'iirvcht, snndcni tin stihitlh'/ics, vom SUiiitc tihjfticitrtcs, dt ni Stihitv dicnrndcs 
Ktrht. Ks 1'fytt‘ht nkht atiszer drm Stautr ttnd diirf nitht hvitvhvn aider dert 
Skiif. Nkht Ilk \frnschcn sondtrn tds Stautshitr^cr iihrn dtr ii’iihkr dicset 
Rtrht atis. Sir htdu'n dkst's Rtrht nkht uas skh, nkht tnii ihre pvrstUdkhc 
Rxistenz and I\ntait'^ian}i r< n’lordcrt, sondern sk hiihcn t'< dtnrh dk Stinttsrer 
l^^ffang empfangen ttnd iihrn vx im Dknstc dcs Stitatcs ittts." 

In the same sense see Ritchie, “ N.itiiral Riphls,” p. 255 ; Meyer, “ \V.ihlreehi/* 
p. 41 ; Ostro^orski, “ Ri^jhls of Women,” pp. 191 ; .md him:-,on, “ Omstituiional 
Conventions," sec. .H7, who s.iys the siilTrafle "is not a ri>»h( .it all : it is a duly, 
a trust enjoined upon, or committed to, some citizens and not to others.'* The 
supreme court of Maryland in the case of Anderson v. linker Md. 5%) said : 
“The right of sulTrage is not an original, indefeasible right, even in the most free 
republican governments; but every civilized siniety has uniforoily fixed, iiHuli- 

hed, or regulated it for itself, according to its own free will and pleasure.*^ 

. . Compare Bryce, " flindranccs to Good Citizenship," p. 55, and Shepard. 
Art. cited, p. 127. " Cf. Duguit, op. eit., p. 448. 
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is the refusal of the ciiizen to perform jury service and, as is not un¬ 
common, to discharge the duties of certain offices to which he may have 
l>een elected or appointed ? Writers and statesmen arc by no meam 
lacking who hold the affirmative opinion. Where a representative 
democratic system of government is found, it is especially importaiii, 
so it is argued, that all those who have been invested with the electoral 
franchise should participate in the choice of public officers or in re¬ 
ferenda! elections (jii legislative projects or questions of public ix>lic) 
submitted to them, otherwise the results of the election may not 
accurately represent the real will of the electorate.' ” 

Compulsory Votings— Tn practice, however, compulsory v«)ting 
has rarely been ado|)teil by states. At the present time it appears tcj 
he in force riiily in Ikigium, Rumania, Argentina, the Netherlands, 
Czechoslovakia, and some of the Swiss cantons. It was emliodied in 
the constitution of Belgium (Art. 4S) in IS93 in consequence of the largi 
abstentions on the part of the voters (they were 30 per cent in 18S4 anil 
16 per cent in the important election of 1S92)—abstentions which 
no doubt were due in part to the necessity which the voters were iindet 
of repairing to the capital town (chcf-licu) of the district.*’* ITic 
penalties prescribed for failure to vole were comparatively light, rang 
ing from a reprimand or a fine of from one to three francs for the first 
offense to ilisfranchisemem and disqiialilicalion from holding office 
for the fourth offense. The penalties proved fairly effective and llu 
abstentions fell at once to about f) per cent and have continued approxi 
malely the same iver since. The provision for compulsory voting 
was retained in 1921 when the system of plural voting was discarded, 
and there appears to be little popular demand for its abolition. 

Ill Spain compiil.sory voting was introduced by law in 1907. ^lll‘ 
law re(|uired all males 25 years of age, except judges, notaries, priests, 
and men over seventy years of age, to vole unless absent from the 
district or sick. Failure to do .so was punishable by publication of the 

'2This appears to he the view of M. Duguit. See his “Manuel de droit 
Gon.st.,*' pp. yi-92, and his “Tr.iitc de droit const.” (2il cd.), vol. 11, p. 448. On 
obligatory voting generally see Moreau, “ Lc vote oMigaloirc,” Rev, Pol, et Pari, 
vol. VII (I8*T>), p. ; Mallat, ibid., Apr. 10, 1906, p. 119; Coiuant, "Lc vole 
obligatoire” (ISOS) ; and Jeze, in the Rev. du Droit. Pub. (BX)5), p. 782. 

'®Recil, “C^overnment of Politics of llclgium,” p. 5f5. Sec also Nerincx, 
“ Compulsorv Voting in Kelgiiim," Ann. Amer. Acad, of Pol and Soc. Set., Sept- 
1900, pp. 275 IT. 
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name of the delinquent as a mark of censure, by a two per cent increase 
of his taxes, by the loss of one per cent of his salary if he was in the 
iinploy of the slate, and in case of repetition of the olfense, by the loss 
jif the right to hold public office in the future. The law is said to have 
been largely a dead letter as appears from the fact that as many as 
«0 per cent of the electors in some country districts abstained from 
voting.*'* 

Compulsory voting was introduced by law in Argentina in 1*>12, 
where it is said to be successful, and by constitutional amindment 
III the Netherlands in 1^117, in the latter country for the same reason 
which had led to its adoption in Belgium in IS'M. The penalty foi 
failure to vote in the Netherlands is ilorins for the first offense and 
10 for each subscejuent offense. On account of widespread opposition 
10 the law, however, it has been difficult to enforce it. It is said that 
in Amsterdam and the Hague, especially, in a recent election large 
number of persons united into groups for the purpose of turning the 
^y.slem into ridicule by voting for absurd candiilates.*’* By a const itu 
tional amendment in B>25 the obligatory clause was removed from 
the constitution and the matter is now ri‘gulaied by statute, for the 
repeal of which there is much demand. By the electoral law of 
I'ebruary 29, 1920, compulsory voting was introduced into (//eclioslo- 
vahia. The obligation does not apply, liowever, to vrrters over 70 years 
<jf age or to sick persons. The penalty prescribed is severe : a maxi' 
mum fine of 5000 crowns or a term <)f imprisonment varying fri>m 24 
hours to one month. The constitution nf Rumania (192.^) established 
obligatory suffrage for elections of liofb houses of parliament (Arts. 
f»4, 68). In some of the C]erman slates, prior to the World War, the 
system of obligatory voting was also in force. 

In France, where the rule of oWigatory voting has existed since 
1875 in the case of the electors who choose the Senate,*® there has 
been a movement recently for the extension of the system to all 
elections. In 1921 Professor Joseph Barihelemy, a member of the 
('hamber of Deputies, introduced a bill for this purpose and the 
commission to which it was refcrri'd made a favorable report, but 

'^Robscin, “Compulsory Voting,” Pol, Set. Quar., vol. XXXVMI (192^), p. 571. 

Amsterdam some M.OOO electors, in this spirit elected .i notorious tramp 
to the city council. Current Tfistory, lunc, 1925. 

^*Law of August of 1875, Art 18. 
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apparcMitly it never came to a vote in the chamber. The question n{ 
introducing compulsory voting in Massachusetts was discussed in con- 
nection with the recent revision of the constitution of that state anj 
there appears to be some sentiment in favor of it in England, where 
4,650,(XX) of the 14,0iX),(X)0 electors abstained from voiing in the parlia- 
mentary elections of 1922. 

Objections to the Principle of Compulsory Votings —'flie 
principle of compulsrjry voting is condemned by nearly all politic.il 
writers «)n the ground that it caniifit be defended upon considersioi^ 
either of .sound political .science or of public |iolicy. It assumes tltai 
voting is ;i public legal duty instead of a privilege or a moral duiv. 
However reprehensible may be the conduct of the citizen who neglects 
his civic obligations and his public duties as a member of society, it is 
hardly the prcwince of the state to punish by legal means the jum- 
performance of stich duties.^* T’he value of universal suffrage depends 
on its being regarded as at once a privilege and a moral duty. If the 
exercise of it were required by law, the privilege would, it is contenilcd, 
be exercised as a mere form and without regard to the public good, 
very much as it was by the suns-culottcs of Pari.s, who were paid for 
their attetulance at the elections during the French Revolution. The 
effect would be a marked lowering the character of the privilege. 
Moreover, compulsory voti'S would be more easily piircha.sable and 
there is danger that they might come to be estimated by their markei 
value.’” 

(Compare Lieber, “Political Ethics,” vol. II, p. 2.X). 

*”C'f. Bradford, ** 1-cssoiis of Popular <5ovcrnmcnl,” vol. II, p. IS7. Eur 
.strong criticism <if the principle of compulsory siifTr.i>;e, see l'!smeiii, “Dnni 
rcinstitiitioiinel “ (Sd ed.), pp. See alsf) Ik'iioist, “Le crise ilc Tei.ii 

innderiie,” pp. and Taft, “Popular (J»i\ermnent," p. 19, both of win*’ 

condemn the system as unsound in principle and difficult of enforcement. l>ur 
Professor H.irthelemy, who has made a careful study of the working of ilic 
.system of compulsory voting in Helgiuin, says Belgian sentiment is unaninioMs 
th.it it li.is pro\ed an elTectivc means of political education. 

Mr. Roiison, an English writer, in his article cited above, conclllde^ that il-^; 
wisdom of compelling electors to vote .should he iudged not on the basis <>r 
whether it is theoretically justified or not, hut upon considerations of expedient:), 
that is, whether its practical advantages outweigh the disadvantages. If the 
penalty im|Hi.scd docs not irritate and cause compulsory voting to be regard'-ii 
as a species of petty tyranny; if there is a general readiness to obey the law and. 
the results are as beneficial as they are said to be in Belgium, it might very well 
be adopted—at least in Great Britain, where the abstentions arc so distressing!;- 
large. 
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Plural and Weighted Voting*— The modern democratic prin¬ 
ciple is that every adult man, if not also every adult woman, not disquali- 
1 iied for reasons of character or incapacity, should be eniiiled to one vote. 
1 Docs it also require that this vote shall count in the determination of 
!■ ihc result the same as the vote of every other elector, or that no electoi 
' sli.ill have more than one vote ? Modern theory and general practice 
^ is ill favor of the allirmative view. Sysieins of plural or weighted 
voting,— sometimes called differential voting,—however, have not been 
lacking. In IS‘^3, by an amendment to the constitution, Helgiiim 
iniroiluced such a system. Iwery male citizen twenty-live years of age 
and a resident at least one year in the commune was allowed one vote; 
a supplementary vole was allowed to every man who had reached 
the age of thirty-five years and had legitimate olTspring and paid a lax 
(»[ 5 francs to the stale ; also to every landed proprietor twenty-five 
Years of age the value of whose land aggregated al least 20i)l) francs. 
rw<» supplementary voles were allowed lo every ciii/eii twenty-five 
u'lirs of age who possessed a diploma miin an institution of higher 
Icji iiing or a certificate showing the ci^mpletion of a course of second.iry 
cdncalion ; or who held or had held a public ollice or who practiced 
nr had practiced a private profession which presupposed that ihe holder 
jKissessed at least a sccciiidary education. No one, however, might have 
more than three voles in the aggregate.*** 

In practice the system favored especially the peasants, priests, 
public cirticials, and tlu- professional classes, and perpetuated the cotiin>l 
of the Catholic party and reduced the strength of the Socialist party, 
the majority of whose members were entitled to hut a single vote.”** 
Heginning some lime lx‘fore the World War, a strong demand for 
the abolition of what was regarded as an nmli mocratic and unjust 
system of suffrage, lu*caiise it gave a majority of tlie voles to a minority 
of the v(;ters, became widespread throughout Belgium. StKinlist 

Constiliitinn, Art. 47, Dcwkl, “Modern Coiisti tut ions,*’ vf»]. I, pp. H2-I3? : 
and Diiguit, op. cit., p. 70S. I*'or .'in claUiralc sUitly of ilie lii»‘lt»ry and working of 
tfa: Oclgiiini system of plural suffrage, see Dupricz, “Le suffrage univeisci c:ii 
llflKupie,’* 1901. Sec also l)esj:irdines, “[.a liherte |)oIiticiue dans r»'lal inoderne,” 
P- ct seq.; Itarflielemy, “ I/organis-iiion du siilfr.ige el rcxpericnce Helgc*’ 
(l'd2) ; also liis “ Lc proMeme tic la en’iipeleiiee dans la democratie” (191S|, 
pp. 41-42; and Reed, “Government and Politics in Helgiiim** (1024), p 41. 

^ It should be said, however, that karge nuinbers nl' wcirkiiigmeu 1 k»< 1 two 
^'■tes and many who were heads of families had three. 
e,AR. P.S.— 33 
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demonstrations and nation-wide strikes were organized and directed 
against it, and the popular slogan, “ one man one vote ” was a featuri 
of every election campaign.^’* Finally when the constitution was revised 
in 1921 one of the democratic reforms which were introduced was the 
abolition of plural voting. 

Merits of Weighted Voting^l 'he Belgian system rei)resi nu.' 
an effort to combine the advantages of universal suffrage with a schemi 
of what Sidgwick calls “weighted voting,” with a view to mitigaiini; 
the evils believed to be inherent in a system of universal suffrage, In 
preventing the ignorant and uninstructed mass of the community frf)m 
overriding the inielligcnt and more capable few. It rested on ihv 
asstimpiion that there are some individuals in the slate whose voles 
ought to be given a greater weight in the choice of public ofliciah 
than those of the rest, that while every one ought to have a vote, some 
ought to have more than one. It recognized, in shf)rt, that some min 
ar(‘ wiser and belter fitted to choose, and that some men’s opinion^ 
should count for more than others’ in ascertaining the general will. 
It was an application of Taine’s doctrine that voices should not bt 
“counted”; they should be “w<‘ighed.” The Belgian system took in!< 
consideration the elements of propiTty, education, family relation, .md 
occupation or profession in determining the. weight of a man’s voice in 
the government.”® 

The Objection to Weighted Voting^Tlie chief objection to 
such a system of suffrage lies in the difficulty- of finding a just and 
practical standard or criterion hy which the weight f)f different voles mt\) 
be graduated. Any scheme for assigning tlifferent values to the votes 
of the property owner, the man of erlncation, the head of a famil>. 
the professional man, etc., must he largely arbitrary. The possession 

2* As to llu*sc demonstrations, see Schapiro, “The Political Strike in liclRiii!!)." 
The Independent, 1913, pp. 1035 ff. 

^^F.smcin (“Droit constitutionnel,” p. 24!)) criticizes the method of pliir.d 
votinft resting; on a principle which is a logical contradiction. If, he asks, iis 
purpose is to counteract the evils incident to the incapacity of others would it 
not lie logical to refii.se entirely the electoral right to the latter ? In admitlint: 
the latter to the suffrage the law recognizes in them a capacity. Then why give 
to others in the exercise of the same function a superior authority ? Maeterlinc1^. 
who criticized the Rcigian system, said it was inconsistent with universal suffrage 
and in fact led to its logical annihilation. On the subiect of plural voting in 
general sec Benoist, crise de r6tat moderne,*' pp. 93 ff. 
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of property, for example, is often the result of accident rather than 
i)f thrift, economy, or capacity, and even if it were otherwise, popular 
,.pinion is so averse to the basing of political rights uj)on wealth that 
Ithe ^chenle would be hard to defend in a democracy. It is sometimes 
;.aid in support of the argument that the wealthy liave more interests 
KJ be protected than the poor and should therefore be given a jiropor- 
liin.iiely larger share in the choice of those who govern.-'* Ijiit if> this 
if may he replied that the power of si'lf-help among the rich is corres- 
j.jiulingly greater, and hence the need of state protection is less than 
in the case of the poor. Weighted voting for the wealthy, inoreov(*r, 
icmls toward the establishment of class government and government 
ly the wealthy few at that—the most obnoxious of all forms of gov- 
. rninent. The nature of one’s profession or occupation is regarded by 
^:.iTie as a fairly just and practical test for determining the weight of 
vote. Thus, it is said, an employer is likely to possess more ability 
jkI intelligence than an em|doyee ; a banker, a merchant, or a manu- 
i.iciurer, more than an artisan ; one engaged in a learned profession, 
more than one engaged in an unskilled trade; and so on. 

Mill’s Defense*— John Stuart Mill, who was an advocate of 
the scheme of “weighted voting,” expressed the opinion that two or 
more voles might properly be allowed to every person who “ exercises 
.my of thc.se superior functions.” A .system of plural voting in which 
.1 .superior weight was assigned to the Vf>ie of the educated man was 
•rriiiigly recommended by Mill as a "counlerpoi'e to the numerical 
\ieight of the least educ.iled.” It would he a mean.s, he argiu'tl, of 
ouseiiing the “ more than etjuivaleni evils ” of a “ completely universal 
•MilTrage.” In any system jiroviding a widely extended sufTrage it might 
be wise, he .said, “to allow all graduates of univiTsities, all persons 
who have passed creditably through the higher schools, all members 
uf the liberal profes.sions, and perhaps some others who registered speci- 
fk tlly in those characliTs, to give their vtMe.s as such in any coii.slituency 
m which they choose to register; rei.iining in adflition their voles as 
simple citizens in the localities in which they reside. All lhe.se sugges- 
rioii.s arc open to discussion as to details ; hut it is evident to me that 
in this direction lies the true ideal of re|>re.senfalive government, aiul 
di.it to work toward it by the best practical contrivances which can he 
t* Mild is the path of real political improvement.” 

“■*Compare Sidgwick, “Elements of Politics,” p. 390. 
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Systems of Plural Voting in Other Countries than Belgiuniw^ 

In Lji^lancl plural voting was formerly employed in vestry election^ 
and in the elections of poor law guardians. Even now one may cast iwr 
votes under certain conditions. Thus one who is an occupier for busiiKv 
purposes of premises worth £10 a year in a constituency other tlun 
that in which he resides, may vote in both constituencies. Again tin 
holder of a degree from any one of the universities may vote not onl. 
for the election of a member from the constituency in which he resiil,. 
but also for the member to which his university is entitled. 

For many years the complete aliolition of plural voting was .i p.ir; 
fif the Liberal program and in 1906, when the Liberal parly came 
power, the ministry brought in a bill to establish the principle of “oiu- 
man one vote.” It passed the House of Commons but was rejecio! 
by the Hriuse of Lords.^‘ The matter was discussed again in l')b 
in connection with the Suffrage Act of that year, but the ConserwiiiM- 
elements insisted on retaining it as a means of preventing the miK 
mergence of the more educated and wealthy part of the electoratr 
The Liberals finally consented to retain the principle with the reMric 
tions and conditions mentioned above.*’* 

In some of the German states, prior to the World War, a .system 
of unec]ua] suffrage existed. Thus the suffrage for the Landtag, nr 
lower chamber of the Pru.ssian legislature, was organized on a three 
class basis under which the members were chosen individually h\ 
colleges of electors in each district who were themselves chosen h) 
voters grouped into three classes according to the amount of the taxc' 
which they |>aid. The result was to give the wealthier classes the pre¬ 
ponderance of representation in the leg i.slat tire, as it was intended tn 
do. Judged by the standards of modern democracy, it was the most 
archaic and unjust system of suffrage in the world.-*’* The Social 
Democratic parly, although probably in the majority numerically 

“* Lowell, “ f Jovcmmcni of England,'* vol. I, p. 21*5. 

“ CJiivcrnmcnts of Europe,” p. nO. 

-“Umlcr this system it happened in FXt3 that in 2159 electoral districts » 
single individual paid one third of the taxes. In 1893, of the nine Priissi.n’ 
jiiinisters (among them Prince von Billow), six voted in the third class and thro’ 
in the second class, among them the historians Trcitschkc and Von Syhcl and 
Prince Rad/iwill. Sec CJcrlach, “T/Iiistoire dii droit electoral priissien ** ; Brocard. 
“La refnrme clcctnralc en Prussc, et les partis,” Rcr. Pol. et PurL, Feb., 191-• 
p. .W; Bartholcmv, “ Lcs institutions politiques de rAllcmagne contemporainr.' 
p. 70 ; and Ogg, ” Governments of Europe,'* pp. 661 ff. 
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.hroughoul Prussia, was rarely able to elect a single deputy lo ihe 
LJiidtag. The same system existed for the election of members of 
Prussian municipal council"^ and for the election of the legislatures 
;;f .several of the other German states, notably Saxony until IW, where 
. jcli elector had from one to four votes according to his office, fortune, 
r education.-^ 

The system was defended in Germany on the theory that in- 
iijiialiiy of voting was not inconsistent with true democracy, that in 
liie org.inization of the sulTrage the interests of jiroperty as well as 
:iiimbers ought to be taken into consideration, and that universal equal 
'iilTrage would lead to government by those who had the least interest 
I stake and to the exploitation by them of the wealthier cl.issi's.-’* So 
i.ir as the government of cities was concerned, it was the Cierman 
•lieory that a municipal cor|i(jration is analogous to a jirivate stockhr>ld< 
:ng enterprise and consequetitly only those who are stockholders—that 
IS, those who pay taxes—could justly claim the right to vote in the 
management of the allairs of the enterprise, and that the voting power 
:.f those who were entitled to vote should be measured according to 
ihe amount of their interests. 

Disappearance of Plural Voting.— ^'Phe (icrman eonstitution of 

requires that the legislatures of all the states (Lilndcr) composing 
ilie Reich shall be elected by equal sulTrage. No one of the slates 
^niild, therefore, if it desired, reestablish a system of weighted and 
unequal suffrage. 

Ill Australia, until 1907, a complicated five-class system prevailed, 
under which the property-owning and tax-paying classes exercised the 
I'lipoiulerating influence. Until 1896 only taxpayers could vote, but 
ill that yi’ar an additional class was created based on universal suffrage, 
which elected about one sixth of the members of the chamber. By 
.» constitutional amendment adopted in 1907, however, the five-class 
'V‘iem was abolished and virtual manhorxl suffrage was established 

-"See Miinro, “Govcrnmpnt of F.urfipcun Citic.s,” pp. I28ff., and Hrcwiks, 
The Three-Class System in Prussian Cities,” Aftniidpul Afhtirs, vol. II, p. 

“^As lo the suffrage in the fltTinan states pricir lo the World War, sec Uodd, 
■■('•institutional Developments in Foreign Countries," Awrr, Vnl, S<i. Rrricn-. 
'-•1. IV (1010), pp. 337ff 

■-**Scc the defense hy various German scholars in " Moilcrn fJermany in 
filiation to the Great War” fEnglish translation by Whilclock, 1916), especially 
'he observations of Professor Schmoller, p. 213. 
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for I hi- i li-ciion of all representaiivi-s lo the popular chamber. ’ [ 
coiisec)uencc of the important constitutional chaiij^es that have Ih-c* 
inadr in Kurope since the World War the system of plural or wei.i^Mv.; 
votin;; lus dis.injieared everywhere except in En.i»!:inil, where, as M.iii,’ 
above, ii still survives in very limited form. In so far as it piria'iH 
tin individual to vote both in the district in which he is domiciled .oj 
in anoiher district in which he owns real e.state, the principle 
defensible on tiu theory that taxation and representation are mud 
tinned the one upon the other. 

Proposed Family Voting in France. —In J^^raiiee diirin;: tlii 
World War a consitlerable propaganda was carried on for the intriHliic 
rion of a system of family voting under which the head of the f.iniil* 
should have, b<*sides his personal vote, a vote for his wife and one fo 
e.icli of his children. The principal argument in favor of the scluim 
was that it would jirove an efficacious means of encouraging, by tlu 
reward which it offered, larger families and thus promote the incie.isi 
of a declining jHipulation. Moreover, it was argued that a parlianun! 
elected by such a .system would represent the nation on its true h.isi\ 
which it was assumed was the family rather than the individual. HilK 
providing for such a system were introduced at various times in tin 
(Ihamher of Deputies, one of them in E>20 having been signed by 
deputies.'” 

In Japan.— In the debates on the Jai)anese eli-ctoral law •»! 
192^ a strong plea wms made in favor of confining the parliaim-nt.irx 
suffrage to heads of families, whether males or females.’-' 

II. 'I'lIE C>}N.STITUTIOX OI‘ TIIH b*LKf;TORATK 

Early Restrictions.— Regarding the consliliition of tin* 
torate - who should enjoy the franchise and who .should he denied it 
both theory and practice have materially varied in dilferem epochs .in«i 

“Modern Constitutions,” vol. I. p. 77, note Also his notf 
Awer, Pnl, Sri. Ret».. vol. IV, p. .m). 

Duftuir, “Traite dc droit const.” (2d cd., 1923), vol. 11, p. 451. There i'. 
considerable I'rcnch literature dealing with the siihiect. See especially i'nfieie. 
“Lc \otc familial'* (1923); Landrieu, “Lc vote familial” (1923); Fosse, "Li- 
vote hunilial” (192-1), and an informing article by Gooch, “Family Voting in 
France," Amrr. rol. Sii. Rtrnru\ vol. XX (1926), pp. 299 ff. 

a“Sce Quigley, in Amer. Pol. Sri. Rev., vol. XX (1926), p. 395. 
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in countries. Perhaps the most rcm.irkablc phenomenon in the 

hisu-ry of democracy in the past century has been the steady evolution 
of the siiiTrage from a narrow, frequently uneiiual, and indirect system 
tu one which is now virtually universal, direct, and ei|iial. One resirie- 
lion .lOer another, religious, economic, racial, ami sexual, have dis- 
.ippeared before the rolling tide of democracy until to>day few barriers 
nniaiii. 

Ill the early part of the nineteenth century important restrictions 
•Acre universal even in countries like France and the United Stales. 

Restrictions in France. —In France under the Kestoration, in 
ISH, the payment of a tax amounting to .)0() francs and the attainment 
(if the thirtieth year of age were required as cotulitions ti> the exercise of 
ilu* Miilrage.'*** '“Fhe Revolution of IS^O brought about a reduction from 
^IM) to 2fX) francs in the amount of the tax contribution riapiired of 
electors and the loweritig of the age requirement to twenty-live years 
for memlxTs of the lower chamber. During both the pericKi of the 
Restoration and the July monarchy, the number of electors in pro- 
jvirtion to the popiilatioti was exceedingly small, and this bi*came the 
cause of widespread popular <liscontent. A movement for direc t utii- 
\ersal manhood sulTrage became active about lS-10, and it triumphed 
in 1S4S with the establishment of the second re|Hiblic. the constitution f>f 
which declared that sulTrage should Ik* dirc'ct and universal and that 
ill Frenchmen twenty-one years of age and in the enjoyment of their 
livil rights should lx* electors, regardless of the amount of their properly. 
This system was continued under the sc-cond einj'ire and under the 
iliird republic, and is still in existence. 

In England and the United States. —In baiglanrl, until the* 
parliamentary franchise was limited in the counties to lrei*holders 
whose landed property was of the annual value of forty shillings; and 
in the eighteenth century the value of forty shillings was many limes 
what it is to-day.’“ In the English colonies of America freehold <]uali- 
(ications for voting were common in the sc-venteenth and eighteenth 
centuries, and in a number of them religious cpialirn ations also existed. 
The Massachusetts charier of 1691, for examph-, limited the sulTrage 

Charter of 1HI4, Art. For excellent reviews of the hisUiry of ilic Millr.w 
in France, sec Duguit, “Droit const.” (1st ed.), vol. II, pp. 175ff., and Esmein, 
Droit const.” (5th cd.), pp. 312 ff. 

'"^^Scc Rogers. “Economic Interpretation of HisiJiry,” p. 32. 
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to possessors of freeholds of the :)nnual value of forty shillings or of 
other estates to the value of forty pcjunds.’*'^ Likewise the early siaic 
constitutions generally restricted the right of voting to the property, 
owning classes. In some, the New Hampshire, Delaware, Georj»ia, 
and Pennsylvania, the payment simply of a lax was required, but in 
others the suffrage was restricted to owners of land of an annual value 
ranging in amount from ihree pounds in Massachusetts to fifty pouiiils 
in New Jersey.'**' 

With the rapid spn*ad of democratic ideas after 1S20, however, 
ri-strictions upon the suffrage began to disappear, and before the 
middle of the century practically the entire adult white male popula¬ 
tion was in the enjc)yment of the franchise, though here and there a 
small properly ipialification was required. Only one or two of the 
older slates restricted the right to vote tr) thiise who coubl read and 
write. 

In Germany and Other Countries. —Tn Cennany tinder tin* im¬ 
perial constitution of 1871 what amounted to universal manhood 
suffrage prevailed for elections to the Reichstag, although voters were 
re(|uired to be 25 years of age. But as pointed out above, the sii(Trai;e 
for state elections in Prussia, Saxony, and other states was restricted, 
unequal, and indirect. In Austria until 1^07 only a small fraction of 
the lower chamber was elected by universal suffrage. In Hungary the 
suffrage was constituted upon the basis <if a complicated system of 
property, tax-paying, or educational qualifications so adjusted as to 
insure the overwhelming domination of the Magyar race in parliament. 
Ill Norway universal male suffrage was not introduced until 1808. In 
Belgium until 189.^ there was a tax-paying ipialification, the effect 
of which was to exclude all but about 70,(XX) of the men in a population 
of 4,000,000.”^ In that year the restrictions were reduced, but the con¬ 
sequence of the system of plural voting introduced at the same lime 
and described above, the voting strength of the pcKtrcr classes was kept 
far below what it would have birn under a system of equal voting. 

See C^tuirtlandt F. Kislu>|i, “ History of F.icctions in the rolonics,” ch. 2 : 
.dso 1..ilor, “Fncyclojiedia of l^ilitical Science,” Art. “Suffrage.” 

For a sum'Tiarv of the suffrage requirements in the early stale constitutions, 
.sec an article entitled “The First State Constitutions,” by W. C. Morey in the 
” Annals of the .\nicricjn Ac.idemy of Political and Social Science,” vol. IV, 
pp. 20-22, also Schoiiler. Constitutional Studies,” pt. I, ch. 4. 

Reed, op. at., p. 36. 
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[ii h.ilv until 1912 there was a i.ix-payini; and an educational quali- 
tk’jiiun the effect of which disfranchised all but tiboin .\000,000 of the 
men in a total population of more than 54,(100,000. With the removal 
of restrictions in 1912 the number of voters rose to more than 
In Japan until 1925 there was a ttix-payin^ ipialincation, 
ihe effect of which was to disfranchise a large majcJiity of the adult 
male [lopulation/*” 

Early Objections to Universal Suffrage. —The long moxeini'iit 
’\lilih finally triumphed in the gi*neral establishment of universal 
•ii.inliood suffrage had many opponents who altticked it as unwise 
iiid dangerous. The historian Macaulay in 1S20 argued that universal 
^ulTr.ige would, upon utilitarian principles, leail to oiu- “vast spoliation'* 
.iiul that if it were ever put into elfect in England “ a few half naked 
tidiermen would divide with the owls and fi>\es the ruins of the 
.greatest of liuropean cities."*^* 

Lecky in his “Democracy an«l Liberty,” as pointed out in an earlier 
Jiapier, dwelt upon what he conceived to he ihi* dangers of govern¬ 
ment l)y the igtiorant masses and pleaded for a suffrage based in 
part upon education and property. n‘he legislature, he said, is essen¬ 
tially a machine for ta.xing, and it sh.caild be chosen hy an electorate 
riMricted mainly to those who contribute the ta.xes,''* “One of the 
great i]uestions of politics in our day,” he said, “ is coming to be, 
whether, at the last resort, the world should be governed by its 
ignorance (jr by its intelligence.” The idea that the “ ultimate source 
of power should Ixdong tcj the pcnirest, the most ignorant, the most 
inc.ipable, who are necessarily the most numerotis, is a theory which 
assuredly reverses all the past experiences of mankind."*" The elec¬ 
tion returns, Lecky went on to say, very rarely represent real public 

op. fit., p. tU. Tint since the ;icKciU uf .Mnssulini new r. sfricticins 
have been introduced. 

to the details see Quigley in .Inicr. Pol. Sii. Knitw, \oI. XX (192b), 

I*, m 

Quoted by Fisher, "The Republican 'rradition in Riinipe,” j». ^23. 

■** Lecky defended the restricted sufTr.ige which j)rev.iiled in Engl.ind Ixhirc 
I%7. It is duuhtfiil, he said, wlicllier the world ever saw :i better c<institution 
than that of England from IS32 to IH67. “Few parliamentary governments/* 
he declared, '* have ever had more talent or represented more faithfully tlie variou* 
interests and opinions of a great nation or maintained under many trying circum¬ 
stances a higher level of political purity and patriotism.*' “ Democracy and 
Liberty,** vol. I, p. 18. vol. I, p. 21. 
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opinion because* under a system of universal suffrage there are multi¬ 
tudes who never contribute anything to public opinion, but cast iluir 
votes as directed by other individuals or cjrgaiiizaiions, or at hapha/anl. 
when they are ignorant of the candidates and issues. One man “ wiil 
v<jie blue or yellow” because his father voted that way, wiih.n',* 
reference lo the principles involved; others are governed by prejuiliuv 
and so on. “A bad harvest or some other disaster over which ilu 
government can have nii more influence than over the march «>f tin 
planets,” he observed, “ will produce a discontent that will olur. 
govern dubious votes and may perhaps turn the scale in a nearly 
balanced election.” Lecky predicted that tiie day would come when 
it will appear to Ik* “one of the strangest facts in the history of human 
folly” that the theory that the best way to improve the W(»rld aiul 
secure national progress is by placing the government under the control 
of the li'ast enlightened classes should have once Ik'Cii regarded as 
liberal and [trogressive. 

In considering the attitude of the ignorant masses toward scieniifk 
progress. Sir Henry Maine, one of the most powerful critics of popiilai 
government, went to the length of asserting that “universal suffrage, 
which to-day excludes free trade from the United Stales, would certain 
ly have prohibited the spinning jenny and the power l(M)m. It would 
certainly have prohibited the threshing m.ichine. It would have pre¬ 
vented the adojaion of the (iregorian calendar, and it would havt 
restored the Stuarts. It would have proscribed the Roman C'alluilii.' 
with the mob which binned la>rd MansiieUrs house and library m 
17S0, and it would have proscribed the Hisseiilers with the mob whicii 
burned Dr. Priestley’s house anil library in 17‘>1.”*“* Sir James Stephen, 
referring to the “accepted theory of government" which appeared u. 
lx* “that everylx)dy .should have a vole,” declared that he for one inUNi 
object to such a theory. Tlie theory and practice of universal suffrage 
he concluded, tended “ to invert what I should have regardeil as tin 
true and natural relation between wisdom and folly."'* 

The Belgian publici.st banile Liiveleye, another critic of univers;tl 
suffrage, while admitting its advantages in dignifying the individual 
and afforiling a means for the (xditical education of the masses, yet 

** Popular Government,” p. 36. 

^*"Lilicrty, Equality, Fraternity,” pp. 2.39-24^. 
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.KsstTicil iliJR under a p.irliamfniary system of government it would 
li'.id to the “ loss of liberty, of order, and of civilization/'* * 

The Triumph of Universal Suffrage.— But in the face i>t the 
dcnu'cratic tide which as Stephen admitted was alreaily sweeping 
oiiw.ird with irresistible force even in Fngland at the lime iu* wrote 
these pleadings tor a restricted siilTrage were voices crying in 
ihe wilderness. I’liere is no evidence that the enfranchisement *if the 
masses in countries like haigland and Ami riLa is likely to I'lodiice the 
(lire results which Lc*cky, Maine, and Sii-plu'n prophesied. Neverthe 
less, their warnings concerning the dangers of universal siilTrage are 
not t(» b-e taken lightly. 'Ihe truth (»f iniuh of wh.it they said reg.ird- 
ing till* inc.ipikity of the ignorant masses for si*lf government is 
abundantly established by reason and the evpirience <»!' the p.ist. It 
gfivernmeiil by the whole people is to be .i success, tb.ey must be lilted 
and maile c.ipable for si lf-government. To ve.st the j'ower of choosing 
those who are to rtile the state in the hands of the iiu.ipable and itU' 
worthy classe.s, as Hluntschli justly remarked, wotikl tm‘an siaU‘ suicide. 
(Jive the sttiTrage to the ignorant, .said 1-aveleye, and they will fall 
into anarchy to-day and into dc^spoti.sm ttj-morrow.*'* Whatever the 
truth in either propo.sition, we should df> well to heed the saying 
of John Stuart .Mill that ittiiversal leaching niitst precede* universal 
enfranchisetnent. 


III. Woman Sumra(;k 

Arguments against the Political Enfranchisement of Women. 

-Hand in hand with the .sjiread of democracy and the extension ol 
the sufTrage to the masses of the male po|nilalion lias gotie the movi*- 
meni for the political etifranchisemenl of womui. At the lime ol 
the French Kevohuion, when the <Iogm:i <»f universal sulTr.ige was 
at its height «»f popularity, a petition was presented to the National 
Assembly asking for an extension of the right of voting to women, 
and it received the support of men like t'oiidorci-t and others, li was 
said that if voting was a natural right of the citizen, it ought not to 
lie denied to women. For a long lime, however, after the democratic 
movement had re.siilted in the political enfranchisement of the masses 

);ouvcrncTncnt dans la dcnncicratic," veil. II, pp. sl-S?. 

^tbid., vol. I, p. 326. 
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of the male jKjpulaiioii, women were wholly excluded from the suffr.iy»v 
in all counrrie.s, even the most democratic. Restriction of the ri-lu 
to vote exclusively to males was not regarded as at all inconsistent with 
the jirinciple of democratic government, or with the doctrine of ilic 
consent «>f the governed. 

'I'he arguments against the political emancipation of women arc 
no (loul)t familiar to the r(‘aders of this book and do not therefore lunl 
to he ri\iewed in detail. Briefly stated, one of the main re.istins 
advaiKCil against it was the allegation that the active participation of 
wcimen in i^olitical lif«‘ would tend to unsex them and destroy the 
(pialitii's which diMinguish them from men. 

Those who held this view maint.lined that the function of mater¬ 
nity is wom.nr.s peciili.'r mission, and that the home rather than ilie 
political aren.i is hiT natural splure. Her nature unfits her frir engag¬ 
ing in politiial afT.iirs ; if she allows herself to he drawti away from 
the home hy tiie distractions of the political campaign, the household 
of which she is the guardian, and the young which it is her high 
tnission to hear .md re.ir, will he neglected. In short, the exactions 
of political life are inconsistent with the duties of child-hearing and 
the rearing of families. Woman suffrage strikes at the integrity of the 
liome and leads to the lowering of family life, said Bluntschli, for upon 
the wife more than upon tlie hushand depends the welfare of the 
f.imily. It is impossible, he said, f(»r man to revere anil honor a “political 
woman.” Otily man, he quoted .\ristotle as saying, was intended ft>r 
political life. Moreover, .since the family cannot lx* expected alw.iys 
to vote as a unit, female suffrage would tend to introduce disct»rd 
and dissension in the home by setting each member against the other. 
On the other hand, if the wife voted according to the advice or dicta¬ 
tion of the hiish.md, her vole would he merely a duplication of his, 
.mil nothing would he g.iined hy giving her the ballot. In this c.ise, 
'“.lid Bluntschli, if would l.e wiser to give the hushand two voles, le.iving 
to the wife the right of i-\erling her piiwerfnl influence l)iit without 
the duty and responsibility of participating in the ileciion herself. 
Ik»th Bluntschli and I-avcleye maintained that the enfranchisement 
of women in C'aiholic lands would open the way to the rule of the 
Jesuit class, since their votes would he effeciually controlled by the 
priests of the C'atholic chi»rch. The Kulturkunipj struggle Ix'iween 
state and church in Germany, Bluntschli declared, abundantly showed 
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tli.iL il'L* opinions of women were easily control leu by Catholic priests 
jnil that had they possessed the stilTrage equally with men the struggle 
would have terminated in favor oL the church.** 'Jlus tear is one of 
ilu* reasons why women are still unenfranchised in France ami Italy. 

It is said by some opponents of woman sii(Tra.v;e that since women 
.ue physically incapable of discharging all the tluiies and obligations of 
ciii/mship which devolve tipijn males, they have no right to tlemaiul 
the jirivileges. They cannot serve in the army or the militia or thi‘ 
iwfsse comitalus, or serve the state in many other cajuciiies without 
vic laiing the proprieties and safeguards of female virtue. Neverthe 
lev, as Sidgwick aptly remarked, the military aigument has no f(»rce 
in states where military service is mainly volunt.try and wluTe men 
who are not trained soldiers are rarely called into tin* si rvice.*'* 

Defense of Woman Suffrage. —Itt answer to these and 
other arguments it w.ts replied that dilTerences of sex do Ufit 
unsiilitte a logical or rational ground for granting or wiilihoUling the 
suifrage to a citizen who is otherwise qualified ; in short, the criterion 
for determining the right to vote is not physical, biti moral and intellec 
tii.d. “1 see no adecpiati* reason," said Sidgwick, “for relusing the 
franchise to any self-supporting adult, caherwise eligible, on the score 
of SIX alone ; and there is a danger <»f mail rial injustice resulting 

■*’Itliinisch.Ii, “ Pnliiik/’ lik. X, ch. ; L-ivelcyc, “ I c gini\crni“ni*ni d.ms ’.i 
l!^*•lloi•r.llil^” vnl. II, pp. #i2 iT. Tu the s;inic dTrit o>Mif»arf 'rniisiliko (“Politic*.," 
v“l. I, pp. 252 If.), who ridiculed the whole idea of w(»:n:in siilTia;;e and referred 
t.) the limired cMirr:iiuhise:iu*nr ot wnneii in (^aiaiki as »)iu- «il' *'s* 

wliich would nut h.ive hecn \iiinirc<l iii>f»n if people had ma ilesiii ed iheiii m 
ilie nselves as mere sh.uns to curry f.i'.^r with the masses.” l■^'ot•i^, likewise a 
‘tronjr iippniieni i.f suffrage hir wo.i eii, says ihcre h.is !»een a ii.iiural division 
i»f labor and of funclions I'etweeii the sexes fnini the heginiiing »if lime, and dial 
to man helong the duties of pnhlit life and to woman the gii inli mship and care 
of domestic life, rdiicatioii ..n«l fvridil.irv inllueiKes h.i\e. In- decl.ires, de\e 
loped anil fixed with each i!ie iiir re .ponding apliiiules. “’rriie progress,” sav. 
I’sinein, ”con*i*l*. not. in drai* iiig wiyin-ii into jufilie life or inio the prolessi«Mis 
liitherto rescr'id to men, hut in rendering niarri.ige mon- easy and safe ami in 
ilelixiring tluiii from the s'-r\iioile o!’ 'oaimal I.i’or.” “I)ri*u ctiiv.iitiiiioniiet.” 
p. A strong argument agaiio» v.r man sufTr.‘ge was fm.icIi- ’v Pi«ifcs‘.or A. V 

Hic-v in a little I'onk entitled “ • iii.rs to a Friend on \'uies fnr \Vo:i 1*11 ’* 
and liy Kliliu Root in the New Vi>rk Constiliiiional (^invention of iS'yt. \ 

I ih|ifigr.iphy of the more i'oportani literature ag.iiiist the enfranchisement of 
"iimen may he found in Mcrriam, ” .\mcrican Political Ideas,” p. '/I. 

Elements of Politics,” p. ^'<5. 
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from such rifus.il so lon^ as thi* state leaves unmarried women and 
widows lo sirLi»>'le for a livelihoiid in the general industrial competi- 
lion without any special privileges or protection.”*'* In short, om 
capable citizen is as much entitled lo participate in the. choosing nf 
I hose who govern as another, and sex should have nothing to do ,o 
determining the right. 

John Stua.-t Mill, one of the first and most powerful advocates of 
woman sulTragc, said: “I consiiler it entirely irrelevant to political 
rights, as dilTerence in the color of the hair. . . . [f there he am 
dilTereiice, women reipiire it more than men, since, being physic.illv 
weaker, they are more dependent on law and society for protection.” 

The Argument of Self-Protection. —Tn the secimd place. 
It was urged that women should he given the franchise as a meanv 
f»f .sell-|iroleclion - not necessarily th.if they may govern, hut that they 
may defend themndves against the unjust class legislation to which it 
is alleged they are fri*ijiiently .sul;jected. Laws concerning the rights 
of women, remarked laiveleye, ought not u> be made by men alone. 
In .short, considerations of jii.stice reipiire that government of both 
men and women .should not he government by men alone. Hie force 
of this argument possesses .idded weight on account of the charactiT 
of modern indu.strial and .social conditions under which women live. 
The are to-d.iy competing with men side by side in nearly every trade* 
and eicciipation and in many of the learned profe.ssions. Therefore, 
the plea ih.it the w.igiM-arner .should be given the ballot as a defense 
again.si his employer applies with eijiial, if not .stronger, force to the 
argument for woman .sulTr.ige. 

Argument Based on Logics— -In the third ])lace, it was urged 
that the political enfranchisement of women ought to follow naturally 
and logically their civil enfranchisement. Nearly everysvhere the old 
civil and leg.il disalulities of women have diappeared ; they are now 
capabli* of owning property, entering into contract.s, and engaging in all 
gainful occiipaiiiMis eipially with men. The argument.s upon which 
they were formerly denied eipial civil rights with men are largely the 
same as those which were recently relied upon to justify the denial lo 
them of political rights and privileges. If women arc capable of 
managing their own hu.sJness affairs, of entering into contractual rela- 

lit., p. .?8-4. at., p. 384. 
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(iciis of compcling with men in the professions and occupations, of 
iiMJ'.ini; them in the sclmols and colk-gcs, they are capable of sharing 
wiih men the exercise of political privileges and rights. It is dilliciili 
iiiiK'til defend a theory which permits the shiftless, improvident, and 
III a i/.xpaying male to have a voice in legislation, particularly when its 
(ifc.r is to impose burdens upon the taxpavers, hut denies a vote Xn the 
sell a pperting unmarried woman who owns |m)peiiy and c(»ntributes 
rn ii\e financial support of the state. 

The Purification Argument. —In the fourth place, it was 
.jrgiad that the admission of women to a share in the management 
j olitical allairs would inure to the common gooil by iniroduciiv; 
iito pcjlilical life a [Hirifying, ennolding, and relining inihieiue that 
.idi only would tend to elevate the lone of public lile ami biiiig about 
•nure wholesome p(»Iitical conditions in sociiiy, but also would insure 
iuiur government. In other words, society would gain hy the change. 
M.my instances were cited by the advocates of sulTrage for women 
M show that in countries where they had lx*en given the franchise 
•hey h.id wielded a decisive inlluence in securing the i*naciment of 
ulvanced scnrial legislation, jiarticularly as regards such matters .is child 
i.ihor, the employment of women in factories, the public health, lene 
•iT. fit houses, the .sale of licpior, public libraries, better ediicatifinal 
Mcilities, pure foexi legislation, and similar matters. Nobody, .said 
M’ll, i^retends to think that women would make a bad use of the 
suffrage. “The worst that can be .said,” be continued, “is that they 
would vote as mere dependents at the bidding of their male relations. 
If it Ik* .so, let it be. If lliey think for themselves, great gcxxl will he 
done, and if they do not, no harm, ft is a IkikTu to human beings 
'o lake off their fetters, even if they do mil desire to walk. It would 
dready he a great improvement in the m(»ral position of women to 
no longer declared hy law incapable of an opinion, and not entitled 
a preference, respecting the most import.nil concerns of humanity. 
There would lx* .sf>me benefit to them individually in having .some- 
•*hing to bestow which their male relatives cannot exact, and are yet 
desirous to have. It would also he no small thing that the husband 
’■*'»uld necessarily <li.scuss the matter w'irh his wife, and that the vote 
Would not he his «*xclusive .ilTair, but a joini concern.” 

Regarding Ksmeiifs argument that the exclusion of women from 
voting had its foundation in the natural law of the divisirai c»f lalxir 
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between the two sexes, Professor Duguit pointed out that the law 
invoked merely leads to this, that upon neither men nor women may 
be confided functions which their sexual nature prevents them from 
perfcjrming. It woulil he necessary to prove, therefore, that the physical 
and intelleitual coiisiituiion of women rendered them incapable ot 
exercising political functions—a proof which no one had produced;*' 

Early Extensions of the Suffrage to Womens —Mill, in ISt'il. 
prophesied that “before the lapse of another generation the accident 
of sex, no more than the accident of skin, will be deemed a sufficient 
justification for de|triving its possessor of the equal protection and just 
privileges of a citizen." The projffiecy proved true in part, and Ix'fore 
his own generation had passed, experiments with woman suffrage on 
a limited scale were already being made in the United States. Once 
intrcjduced, it spread rapidly ; <»rganized mewements for the political 
enfranchisement of woineti, some of which were international in scope 
were formed in America and Europe and before the outbreak of the 
World War the movement had achieved notable successes in many 
countries. In the United States women had acquired an equal right 
to vote with men in a number of western states; and in others, the 
right to vote iit scb«M)l elections, municipal elections, or, in the case 
of taxpayers, on proposed bond issues. In Ciri‘ai Hritain, they enjoyed 
the franchise equally with the men in all exceju parliamentary elections 
and were eligible t() nmst local offices. Both the Conservative ami 
Liberal parties at diffi-rent times prcKlaimed themselves to lx* in favor 
of extending the privilege to parliamentary elections, and the rising 
Labor party made thi‘ enfranchisement of women a leading feature *'l 
its t^rogram. 

In Australia women were given the full right of voting equally 
with meti in the C^immonweallh elections and wen* made eligible t(» 
seats in parliament. In most of the Australasian states, including 
Tasmania, and in New Zealand, they were put on a footing of equality 
with men in respect to voting in state elections. In all the Canadian 
provinces widows and spinsters acquired the franchise either in school 
or municipal elections or both, and in some of the northwest provinces 
no distinction was made between married and unmarried women. 

In Finland in IW, all women 25 years of age who paid a small 


Op, cit, (2d cd.), vol. II, p. 455. 
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tax were given the right to vote, the effect of which was to enfranchise 
almost 300,000 women. In 1908 the women of Denmark were given 
the right to vote in municipal elections and in 1915 the right was ex¬ 
tended to all elections. 

Spread of Woman Suffrage since the World War^ —^'fhe events 
of the World War gave a great impetus to the movement for the 
political enfranchisement of women everywhere, even in countries 
where it had formerly made little progress. During the war the 
women of most belligerent countries played an important role in tlie 
pnjsecution of the war. They filled many places left vacant by men 
who served in the armies ; they workeil in government offices and 
in ammunition factories, and contributed in numerous ways to the 
ailvana'ment of the cause for which the nations were lighting. To 
many minds their full and equal prditical enfranchisement with men 
appeared to Ik* a just and well-earned reward. In consequence, there 
was a general extension of the suffrage to women throughout America 
and Europe. In Oreat Britain by the Representation of the Peoples 
.\ct of 1918 the parliamentary franchise'*' was conferred upon all 
women over 30 years of age who themsi-lves, or whose husbands, were 
entitled to be registered as local government electors. The effect of 
this law was to add about 6,C(X),(1^10 new voters to the Hritish electorate. 
Ten years later (1928) the age requirement for women voters in Cireat 
Britain was reduced to 21 years, the same as for men. The Russian 
Sf>viet constitution of 1918 (Art. (i4) conferred equal suffrage upon 
women who had attained their 18th year. By constitutional amend¬ 
ment in the United States (1919) women were put on an equal foot¬ 
ing with men in all state, national, and local elections. In Ciermany, 
where before the war the politic;il enfranchisement of women found 
few advtxrates, all women over 20 years of age wi-re by the constitution 
of 1919 (Art. 22) given the full and equal suffrage with men in the 
l^arliamentary elections ; and the Prussian constitution of 1920 (Art. 4) 
gave the same right to women in the state elections. The new 
constitutions of Austria (Art. 26), Czechoslovakia (Art. 9), and Poland 
(Art. 12) did likewise. That of Yugoslavia (Art. 70) left the matter 
to the legislature with an injunction that it should provide for woman 
suffrage. The revised Belgian constitution of 1921 (Art. 47) con- 

^As stated above, English women already had the local franchise. 
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tained a transitory provision conferring the suffrage upon unmarried 
widows of soldiers who died during the war, those of Belgian hush:ind!» 
who were shot or killed by the enemy, and women who were con¬ 
demned by the enemy during the war to imprisonment or internment 
on account of their political motives. The amendment empowered 
the legislature by a two-thirds vote to extend the right of suffrage 
to women generally under the same conditions as applied to men. 
The constitution of Luxemburg (1920) proclaimed the political equality 
of both sexes. The constitution of the Irish l^rce State (1922) confers 
the suffrage equally on men and women 21 years of age, and «if 
Rumania (192.^) and of Spain (1931) make no distinction between 
men and women. By the Hungarian electoral law of July 5, 1925, 
women 30 years of age who have attended school for six years (four 
years in case of mothers of three children) and those who earn the!r 
own livelihood were made voters.’*'* Naturally the enfranchisement of 
women has been followed by their election to public office in nearly 
all countries where they have acquired the suffrage."**’ 

Countries in whicA Women Are Unenfranchised.— There still 
remain a few countries in Europe in which women have not yet 
acquired the suffrage—at least not equal suffrage with men. They 
are the Netherlands, Bulgaria, Yugoslavia, Portugal, Italy,•’*^ and France. 
In none of the countries of Latin America and Asia has woman suffrage 
been introduced, even in limited form, alihough a strong plea w'as 
made in the Japanese parliament in 1925 in favor of the enfranchise¬ 
ment of women who were heads of families. In France women whu 
are employers may vote for the election of members of the councils 
of pruiV-hommcs, and those who are c^ngaged in business are entitled 
to vote for the election of iudges of the commercial courts. By recent 
legislation they have Ix'en made eligible to practice law, to serve on 
the consultative labor councils, and to participate in the election of 
memlxTs of the cantonal and departmental councils for technical 
instruction.**® 

»»Graham, Amer, Pol Sci. Rrv,, vol. XX (1926). p. 3S6. 

"^Scc as to this Shepard, “Women Members of Furopean Parliaments,’* //i/V/.. 
pp. 379ff. 

** Under the Mussolini regime women were given the franchise in municipal 
elections: hut the subsequent virtual almlitiun of municipal elections leaves the 
women of Italy without political privileges. 

^^Duguit, op, di.i vol. II, p. 369, 
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Rccc-mly the femininist movement in France has grown in in- 
Hucnce and numbers and the demand for full parliamentary and local 
siilTrage has become widespread. On May 20, 1919, the Chamber of 
rX'iHiiies voted by a large majority a resolution proclaiming the electoral 
equ.iliiy of all French citi/.ens without distinction of sex and again 
in 1932 it voted to extend the suffrage to women btit each lime the 
pn.posal was repealed by the Senate. Professor Duguit, a sianch 
advocate of woman suffrage commenting on tlic great role played by 
file French women in ilie ecfjiiomic and public life «)f France during 
the World War, has lately expressed the opinion lhat the present 
exclusion of women from the suffrage is only temporary and contingiMU, 
and lhat ihe evolution of modern society everywhere toward the 
poliiical eiifninchisement of wcimen is profound and irresisiible.’"^^ 
There is at the present time a strong organizeil movement in I'rance 
hir ihe enfranchisement of women. 

IV. Existing Suffragf. Kkquirfmfnts 
ExMptions to the Principle of Universal Suffrage.^ —W’hili* the 
principle <if what is Cfjmmonly described as universal suffrage—at 
least for male citizens and in the great majority of countries for women 
also—has now become the general rule, it is hardly necessary to say 
that the principle is not absolute. No one, as judge Story well remark- 
i*rl, not even the most strenuous advr>cate of universal suffrage, has 
ever yet contended lhat the privilege should be absolutely univirsaT, 
.ind no one has ever been sufficiently visionary to maintain that all 
piTsons of every age, degree, and character should he entitled to vole 
in all elections for all public officers.'*** As a matter of fact, all states, 
even the most democratic, restrict the suffrage; to those who by reason 
of rheir maturity of age, moral character, and degree of intelligence 
are believed to be capable of exercising the privilege. In fact, as 
H.irihelemy remarks, the electorate is the rlitc of the population. 
Most states deny the privilege to minors,*’” insane persons, and idiots; 

Op, cit., vol. II, p. 45'>. 

Commentaries,” vol. I, p. 412. Compare also Eluntschli, “Politik,” n. 422. 

•’’•^Thc age requirement varies. For the German imperial elections .ind the 
Prus.sian elections it was formerly 25 years; but the new constitutions, .is *loes 
that of .Austria, require the attainment of the 20th year only. Tlic requirement 
in most countries is 21 >*c.irs, but the Ru.ssi.nii Soviet constitution fixes it at vears. 
In Finland and Sweden it is 24 years, and in Denmark 50. In Hungary \s-omcn 
voters must be 30 years of age and in Italy this is the requirement for illiterate 
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as pointed out above, a goodly number still exclude women wholly 
or in part; in most countries the voter must be in possession of his 
full civil rights ; and sometimes persons under guardianship are dli. 
qualified. In Hrazil members of monastic orders are disqualified 
(Const. Art. 70). Practically all states debar those who have been 
convicted of grave crimes, including corrupt practices at elections; 
most (jf ih**m exclude those who have to lx; supported by the state;'*** 
some withhold the right from bankrupts; others deny the privilege 
to vagrants and even to worthy persons who do not have a fixed 
residence within the electoral district; some exclude the holders of 
certain oflices, |iarticularly those whose duties are connected with the 
management of electif)ns ; most fiuropean countries exclude persons in 
the active military service (but not the reserve corps); nearly every¬ 
where voters who are not properly registered are deprived of the 
exercise of the privilege, and a period of residence in the state or 
voting district is retpiired. A few debar persons who do not own 
property or pay direct taxes to the state; generally also aliens arc 
excluded.'*^ 

Soviet Russia, as is well known, g(K‘s to the extreme limit of 
confining the electoral privilege to the working classes, peasants, and 
soldiers, and of expressly disfranchising employers of wf)rkingmen hired 
for [Profit, recipients of income from other sources than their own labor, 
merchants, traders, commercial brokers, the clergy, monks, and others.'*' 

Educational, Property-Owning, and Tax-Paying Tests. —Manx 
writers have favored some sort of educational or property-owning 

males. A few countries make a distinction between the age requirements for the 
electorate «)f the two chambers. Thus in Czechoslovakia voters for members of 
the lower chamber must be 21 years of age whereas those for the upper Ikuisc 
must be 2h, while in Rumania it is 21 years and •¥) years respectively. 'Phere 
would seem to be no substantial reason for some of these distinctions. Rarthelemy 
(“ Lc probleme dc la txMupelencc,” p. 31) points out that the rule which permits 
voting at 21 years of age produces grave inequality in France, where the mass of 
young men arc obliged to serve two years in the army beginning with the 21st 
year and during this period arc deprived of the electoral privilege, whereas those 
who escape military service arc not thus disfranchised. 

*^*Mn Chile (Const. Art. S), persons under indictment for an offense punish¬ 
able corporally arc disqualified. 

But in 1914 aliens who had formally declared their intention of becoming 
citizens of the United States were qualified voters in nine states. During and 
subsequent to the war, however, the number was reduced to four. 

Constitution of the Russian Socialist Federated Soviet Republic, 1918, 
Article 64. 
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test, and advocates of such requirements are not lacking; to-day. One 
of the best-known of these was John Stuart Mill, who in his “C^)nsidera- 
lioiis on Representative Government” said, “I regard it as wholly 
inadmissible that any person should participate in the siilTrai;e without 
hiiin^ able to read and write, and, 1 will add, perform the common 
operations of arithmetic. . . . N<i one but those in whom (/ priori 
theory has silcnceil common sense will maintain that power over others, 
.ind over the whole community, should be imparled to people who 
have not acquired the commonest and most essential requisites for 
lakini^ care of them.selves. ... It would be eminently desirable, that 
4jiher ihinus besides reading;, writing, and arithmetic should be made 
necessary to the sulfra^e; that some knowledi;e of the conformation of 
the earth, its natural and political divisions, the ekments of i;eneral 
history and of the history and institutions of their own country, coitld 
be reejuired of all electors.” Mill, howeviT, properly maintained that 
where the sulTra^e is made to depend upon ability to read and write, 
the state shr^uld provide as a matter of itislice the meatis of attaitiinv; 
these accomplishments without cost to the poor, otherwise the reijtiire- 
ment becomes a hardship Mill also defended tax-paying cpialifications 
as legitimate even in a democratic slate. “It is imjxmani,” he asserted, 
“that the assembly which voles the taxes, either general or local, should 
lu* elected exclusively by those who pay something towards the taxes 
imposed. Those who pay no taxes, disposing by their votes «)f other 
people’s money, have every motive to be lavish anti none to economi/.e. 
. . . The voting of taxes by those who do ntu themselves contribute 
IS a violation of the fundamental principle of free government; re- 
I'resentation should be coextensive with taxation.” 

Lecky, Sir Henry Maine, Sidgwick, L.iveleye, Hluntschli, Treilschkc, 
and other well-known political writers hehl similar opinion.s. In practice 
such requirements were ftjrmerly not uncommon, in Italy until 1*112 
all persons who w^ere unable to read and write and whf) did not jiay 
a small tax were excluded from voting-<|ualifications which disfranchis¬ 
ed more than W per cent of the adult male population of the countr^. 
Ill that year these restrictions were removed, althcjugh the minimum 
age requirement for illiterates was fixed at thirty years, whereas the 
attainment of the 21st year is sufficient for literates. As already stated 
above, Japan until 1925 had a tax-paying requirement which disfranchise 
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ed a l:ir);»c portion of the population. The present constitutions of 
Brazil (Art. 70) and Chile (Art. 7) expressly exclude illiterates. As 
a consuluence of the Brazilian requirement, the numlKT of voter'; 
registered at the time of the presidential election in l‘^22 was onl\ 
1,S05J)(;0 out <»f a total jiopulatioii of more than 3ti,000,t)00.*'‘'* Under 
the ITunj'ariaii elect<»ral law of male voters must have had at leasi 
three years in the primary schools and females six. In the United 
States ability to read and write has been required for many years in 
the states of Connecticut, Massachusetts, New Hampshire, Maine. 
Delaware, North Dakota, Wyominij, C'alifi^rnia, and W.ishin^ton; md 
lor some years also in New York, Arizona, and Orct^on. In this list 
also helonq southern states named in the ftdlnwim^ section. 

In Porto Rico ability to read and write is rei]uired, and in the 
Philippine Islands voters must be owners of real estate worth 51^0 jvsos. 
pay taxes to the amount of 50 pesos annually, or be able to read 
S};anish, En)*Iish or some native langua>;e. 

Negro Suffrage.— In the United Slates prior t«» the 
Civil War only white men could vote in the southern states and in 
some of the northern stales, but tbe Reccmstriiction Acts j^ave the voii- 
to southern negroes, and the disfranchisement of the ne.i;ro race, as 
such, was ended by the fifteenth amendment to the feileral con.siiiiiii«»n 
(1S70). In many .southern states, however, the net^roes were so 
numerous that the dominant white party favored educational and other 
re.sirictions to exclude mo.st c»f them from the franchise. Mi.ssissippi 
in 1S*X) took the initiative and adopted a new cojisiituiioii which re¬ 
quired ability either to read the text of the constitution or to under 
stand it when read to the voter by an election r)iricer. South (\irolin.i 
followed her example in 1S'>5, but with the modification that an illiterate 
person who was the owner of at lea.st SiOO worth of property shoiiM 
not be disfranchi.sed. Louisiana, Alabama, North Carolina, Viruinia. 
Oklahoma, and (leorgia followed with restrictions b.i.sed on simil'r 
principles. In several of these states, however, the educatimial quali 
(ication did not apply to those who were voters in 1S^7 (when th»- 
negn) race was still unenfranchised), or to their descendants (the 
so-called “ijrandfather clau.se”), or to those who served in the army or 
navy during; the Civil War. 

•“James, “The Constitutional System of Brazil,” p. 5t>. 
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In a number of these stales the payment of a poll tax is required 
(as it is also in Arkansas and Tennessee),'*' while in others it is an 
alternative to the educational requirement. These restrictions were 
coiiteMed as bein^; in violation of the fifteenth ameiuhnent to the federal 
constitution, but so far as the educational and lax-paying requirements 
were concerned their constitutionality was upheld by the United States 
Supreme Court.**'" The so-called “ >*randfather *’ provisions were, how¬ 
ever, pronounced unconstitutional/*** 

In some of the British possessions educational or property qualifica¬ 
tions arc required for reasons similar to those which led to their 
adoption in the southern states of the American Union. Thus in Natal, 
the Transvaal and the Orange River Colony the blacks are entirely 
disfranchised, and in Barbados they are largely sr), as a result of a 
lii^h property-owning reipiiremeni. In Cape C'olony these are restric- 
liims which debar large numbers of them, and their complete dis¬ 
franchisement is widely demanded. 

Merits of the Literacy Test.— -I.eaving aside states in 
which there is a large black population and in which educational tests 
are d«*fended as means for the protection of tlu* white population 
against the rule of the colored race—a legitimate measure of self pre¬ 
servation, according to many writers,—we may consider the merits of 
pro|HTly-owning and educational qualifications in those states in which 
no such defense can Ik* invoked. Stated in simple terms the cpiestion 
comes to this : shall a normal adult citizen of the community, of gcxid 
moral character not otherwise disqualified, he denied a share in the 
government to which he is subject, for the reason that he d(K.*s not 
possess the elements of an education, is not a projKriy owner, and 
dcH s not contribute by the payment of taxes to the maintenance of the 

*** In Pennsylvania, the payment cif a coniuy fax is Mill rccjiiired—ilic mily 
ncirtliern stale, apparently, in which there is a tax-paying qiialificatiriit. 

Williams v. Mississippi, I7f> U. S. 213 (IS9S). 

***'*(ir/ifin V. the Ufiitctl States, 2^.S U. S. fl9l4). As to ('chh':iiii»i).il 
niialiticatifins generally in the United States sec Phillips, Ediicatifnial Onalilii.i- 
turns fur Voters," Unh», of Colorado Studies, vnl. II (Fifth), pp. 52 If. ; and ll.iynes, 
“ Kdiic.iii«in.i! Qualifications for the Suffrage in the United Stales," /W. .Vi/. 
fjuar., \()1. XIII (1S9S), pp. 495 ff. As to the restrictions iifjon negro snlfr-igi! 
in the South, see Rose, “Negro Suffrage; the Constitutional Point of View,” 
./wer. VoL Set. Rev., vol. I (191)6), pp. 17ff.; Gaffnev, “Suffrage I.imilations 
at the South,” Pol. Sei. Quar., vol. XX (1905), pp. 5?ff.; and the illuminating 
chapter on “Negro Suffrage in the South,” by W. Roy Smith in Garner (ecliifir), 
“Studies in Southern History and Politics” (1914), ch. X. 
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government which aids and protects him ? There ought to be no 
difference of opinion that the voter should be sufficiently “educated*’ 
to be able to exercise the electoral function intelligently, but when 
we have laid down this apparently simple proposition we are still far 
from a definite workable principle. The electoral function varies in the 
degree of its complexity from the choice of a local officer to the elec¬ 
tion on the same ballot of several score of officers, local, state, and 
national ; from voting on a pro|K3sed bond issue for the building of a 
schoolhouse, to voting on thirty or forty proposed laws, some of which 
only lawyers or oilier specialists are capable of understanding. "I'o 
insist that tlie voter should be sufficiently educated to cast a really 
intelligent ballot in some of the referendum eleciions that have taken 
place in die United States would probably debar ‘>0 per cent of the 
ailult population from exercising the suffrage. John Stuart Mill, as 
pcjinted out alxive, thought no person should be allowed to vote who 
was unable to read and write and perform “the common operaii(>ns 
of arithmetic,” and most «jf the educational tests that have Ixen 
adopted have been based on the assumption that ability to read or write, 
or Ixith, is evidence of capacity to vote intelligently and wisely ; that 
it is a true measure of fitness for participation in political life—a fitness 
which the illiterate man does not possess. Rut as Lord Rryce very 
properly pointed out, this assumption is of doubtful validity. Every 
one, he said, knows or has known intelligent w'orkingmen, farmers, 
peasants who for one reason or another never learned to read or write 
—white men of this type were numerous in the southern states during 
the period following the Cavil War and were not lacking in England— 
but who nevertheless had “ plenty of mother wit, and by their strong 
sense and solid judgment were quite as well qualified to vote as are 
their grandchildren to-day who read a newspaper and revel in tht* 
ciiu'ma.”^'^ Moreover, as Lord Rryce piTiinently added, the printed 
page, the ability to read which is regarded as a lest of capacity to vote, 
may contain as much falsehocxl as truth—especially if it be a party 
organ which sup|’»resses some facts and misrepresents others—and he 
who derives his information regarding political issues from it may be 
no Ix'tier off than his grandfather who eighty years ago voted at the 
bidding c»f his landlord nr his employer. Finally, high intellectual 

•^“Modern Democracies,” vol. I, pp. 73-74. Compare, in the same sen^c, 
Barth^lcmy, “Le prdblftme de la competence dans la democratie,” p. 41. 
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attainments in science or other fields of knowK-dge is no guarantee 
against crass ignorance in respect to public aiT.iirs, and every one has 
known voters with college educations who were less informed upon 
such matters than their uneducated neighlx)rs who were artisans and 
workingmen. 

Nevertheless, when all is said that can he said against the literacy 
test as evidence in itself of fitness for voting, it does not indicate that 
.in educational rec]iiireinent for the suffrage is unsound in principle. 
Ii only asserts that mere ability to read and write does not necessarily 
ri|iiip one with the information which i>ne ought to have, and must 
h.ive, to decide wisely questions of public policy submitted to him 
fnr his opinion. An educational test, like the principle of weighted 
vrjiing, is perfectly sound in principle ; the dilficulty lies in the lack of 
i just and practical criterion by which it can be applied. 

Property-Owning and Tax-Paying Tests. —^'I'he pro^ierty- 
(iwning <»r tax-paying requirement is, to many pirsons, ojH*n to the 
same objections, (^n the one hand, the slate may be regarded as a 
sort of stockholding comp.iny in which only those whf> possess property 
can jiroperly Ix' considered shareholders ; or as an agency for the protec¬ 
tion of those only who contribute by the taxes which they pay for its 
maintenance. But to proceed on such a theory would, as in the case 
of the educational test, lead to manifest injustice in many cases. Tlic 
ownership of property gained by toil, industry, and thrift may very 
prrrperly be regarded as evidence of the fitness of the owner for a 
share in the government which determines the conditions under which 
he may ac(]uire, use, and dispose of property, and which exacts contri¬ 
butions of him on the basis of its value, but can the owner of property 
not acquired in this way lay claim to the same right ? It is just to 
flisfranchisc and disqualify from office holding thi* oiherwisi^ worthy 
citizen who in consequence of .adversity and misfortune finds himself 
without property ? It may be seriously doubti-d. The tax-paying lest 
has more tf> commend it. Tt is entirely conceiv.ible that it would be a 
hardship in specific cases to insist tipcm the ownershij) c»f pro|H‘riy as 
■» condition of voting when it would not in' so to ret]uirc the payment 
of a small tax in fiart return for the protection which, as a member of 
the state, the voter receives. In short, the ownership f)f prop(*riy and 
the payment of contributions for the maintenance of the state stand on 
different footings and are not interdependent. 
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V. Factors Which I>etermine the Value of the 
Electoral Privilege 

First, the Number of Elective Officers.— -Manifestly tin. 
v.'iliK* of the sulTni.j'c and the power which its possessor is capable Dt 
wieldinj^ through its exercise depend upon several conditions. In the 
lirM |)lace, it necessarily varies in proportion to the number of elective 
oflicers ae.d the extent to which the principle of the popular referen¬ 
dum in legislation and upon public pcjlicies e xists in the state. C’learly. 
universal suffrage would amount to noihiiii; in a state where thert 
W'ere no elective ofiices and where the lefereiidum did not exist in 
any form. On the ccjiuinent of Europe, generally, few executive, 
administrative, or judicial offices are filled by popular eleciiim. lii 
France, to take a conspicuous example, where a system of virtual uni- 
versal manhood sulTrage prevails, no executive offices from the 
presiileiicy of the republic down to the mayor of a village, and no 
judges of the courts (with the exception of the members i>f the councils 
of fmui* homwes and the tribunals of commerce) are elected. There, 
only members of parliament and of the departmental and other local 
councils are elected by popular vole, and the referendum, as is exists 
in the United States, is unknown in practice. Obviously the role oi 
universal siiflrage under such conditions is a very restricted one. On 
the other hand, in tlu- states of the American Union where the elective 
principle extends to .1 large number of executive and even administra¬ 
tive offices, where in most states even the judges of the courts are 
popularly elected, where candidates are nominated by popular vote, 
and where the reh remlum is resorlet! to on a wiile scale for the pur¬ 
poses of ordinary legislation, the ratification of new constitutions and 
constitutional amendments, and fi>r the decision of various questions 
of public policy, where official tenures arc short and c(3n,sequenilN 
clectifins frequent, the role of the elector is--potentially at least—much 
more impcjrtant than in Eunjpe and, as pointed out above, his burden 
and responsibility are correspondingly heavier—so heavy indeed that 
intelligent voting has become increasingly difficult. 

Second, Direct and Indirect Elections*— Tn the .second 
place, the influence and role of the elector vary with the directness 
or indirectness with which the electoral function is exercised. In 
various countries of Europe when large extensions of the suffrage 
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were made, a system of indirect and double election was introduced 
the same lime, as a means of counteracting or aiienuaiing the possible 
evils of a democratic suffrage. Reference has already been made lo 
ilu* old Prussian system of indirect election for the members of the 
lowiT chamber. In a number of the other C3erman stales a system 
of indirect election prevailed until recently, for example in Kavaria 
until 19(yi. In France senators are still chosen by a process of indirect 
election. Norway, prior to 1*)05, had a system of indirect voting for 
thi* election of members of the Storthing, and in Sweden such a system 
still prevails for the election «)f members of the upper chamber. In 
Denmark 54 of the 6.5 members of the I^andsthing are indirectly chosen 
I'.y local electoral colleges. As is well known, the Soviet (lovernment 
of Russia is based on a .system of indirect elections, ’^fhe peasatit and 
artivin voters elect village soviets ; these elect representatives to the 
bolost soviet, which chooses representatives to the All Riissi.in i'ongress 
at Moscow ; and this latter assembly elects the executive committee 
which is the principal governing authority of the country. All the 
other con.stitutions put into effect since the Worlil War specifically 
declare that elections of memIxTs of the lower chamber (and also the 
upper chamber where it is popularly elected) shall be direct. 

Arguments for the Method of Indirect Election. —^'Phe prin- 
cipal argument in favor of the system of indirect election is that it 
eliminates to some extent, as has been said, the |iossible dangers ol 
universal suffrage by confining the ultimate choice to a body of select 
persons possessing a higher average of ability and necessarily feeling 
a keener sense of responsibility. Moreover, it tends to diminish the 
evils of party passion and struggle by removing the cibjecl of the 
popular choice one degree and confining the functif)n of the electorate 
as a whole to the choice of those iipcm whom the ultimate responsibility 
must rest. “This contrivance,” said John vSluart Mill, “was probably 
intended as a slight impediment to the full sweej) of popular feeling; 
giving the suffrage and with it the complete ultimate power to the many, 
but compelling them to exercise it through the agency of a compara¬ 
tively few who, it was sup|)osed, would be less moved than the Demos 
by the gust of popular passion, as the electors, Ix'ing already a select 
body, might be expected to exceed in intellect and character the erwnmon 
level of their constituents, the choice made by them was thought likely 
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to be more ciireful and enlightened and would in any case be made 
under the greater feeling of responsibility than election by the masses 
themselves.”'"’* But experience with the indirect system of elcctitm 
has never worked out in practice satisfactorily. In France it failed to 
meet the expectations of its authors and was abandoned for the system 
of direct election, except for the choice of senators ; and this has been 
the expel ience of most slates where it has lK*en tried.'”' 

Objections to Indirect Election.p— Where the parly system 
is well (levelopctl, the indirect scheme is likely to degenerate into a 
cumbrous formality, since the intermediate electors will be chosen 
under party pledges to vote for particular candidates. This has been 
the history of the indirect system for choosing the President ami Vice 
President of the Uniieil States, where die presidential electors have 
become mere party puppets, without judgment or freedom of action 
in performing the high functions that were intended to be exercised 
by ihem.^" Wherever the intermediate electors are reduced to the 
position of parly puppets, they are certain to be persons of less weight, 
as Lord Brougham observed, because their office is only occasional ami 
temporary and hence their sense of responsibility is weakened.*’ “It 
may lx.* safely asserted ”, said Francis Lieber, “ that the Anglican people 
are distinctly in favor of simple elections” “ lilections by middlemen 
deprive the representation of its directness in responsibility and temper; 
the first electors lose their interest, because they do not know what 
their action may end in ; no distinct candidates can be lx*forc the con¬ 
stituents and be canvassed by them, and inasmuch as the number of 

“Rcprcsciualivc Covcrnmcni,” ch. p. ISO. “Election in two stages has 
certainly a printu jiidc tendency to improve the iiiialiiy the legislature/* s.\\s 
Sidgwick, “if ir does not Itccoihc a formality, and if both parts of the proce*-" 
arc performed with independence and honesty of purpose ; since the competence 
of the elected electors may be exiK'cfed to be on the average greater than that of 
the cili/ens wlio elect them, and their sense of rcs|H)nsihiliiy stronger/* " Elements 
of Politics/* p. 

For a defense i^f the indirect system, sec Lavcicyc, “Lc gouverncment clan'* 
la doniocratie/* vol. H, hk. IX, ch. 6. Lavcicyc argued that the system woiiM 
.secure representatives of higher character and ability because the choice would 
he made after discussion anil reflection on the part of the electors. 

Compare Dugiiit, “Manuel dc droit constitutionnel/* pp. .150-^51. 

"**Scc as to this point Dougherty, “The Electoral System of the United 
States/* ch. 10. 

*' “ The British Constitution," p. 70. 
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electors is a small one, intrigue is made easy.”^® Manifestly, whatever 
may be the advantages of indirect election, a sulTrage which limits 
the power of the voter merely to the selection of those who are to 
choose instead of those who are to represent him will not satisfy the 
masses in the present state of the world’s opinion concerning the nature 
of representative government.’* The idea is out of harmony with the 
spirit of modern democracy. One of the chief merits of popular gov¬ 
ernment comes from the fact that it stimulates interest in public alTairs 
and increases the political intelligence of the masses. If a middleman 
is interposed between the voter and the object of his choice, his iiuerest 
is necessarily diminished and his opporiiinity h»r political education 
weakened."* If a person is fit to chiuise an elector, said I-.ord 
liroiigham, he is fit m choose a representative. H(‘ may, of course, be 
unfit to vote wisely upon a measure or a question of jHiblic policy and 
still he fit to choose some one to act for him in such matters. Finally, 
the indirect system tends to increase the evils of bribery, because the 
ultimate electoral Ixxly is much less numerous and conseqiiiaitly more 
easily reached by corrupt inlluences than the whole mass of voters. 

Public VerBUB Secret Voting. —Again, tin* value and 
ellectiveness of the electoral privilege depend to some extent upon the 
manner in which the formality <»f voting is exercised. Opiitirui and 
practice are now universal that if the privilege is to be exercised freely 
and independently, guarantees must be jirovided under which the 
choice or decision of the voter can be expressed in secret. Formerly*, 
however, the practice of (jral or public voting had its defen(h*rs and 
iii practice it was the general rule. Montesquieu delendi*d it on the 
gnaind that it alTorded a means by which the common pe(»ple could 
lx* assisted and instructed by the more enlightened.’’* John Stuart Mill 
defended it on the ground that “the duty of Viiting, like any other 
public duty, should be performed under the eye and criticism of the 

"Civil lalxjrtv .ind Self-government,” p. 174. Sec .nlso Story, “Comment 
tiries,” vol, I, sec. 576. 

believe,** says Licber, “that neither Americans nor Englishmen w«)iild 
think the franchise worth having were double elections iniroduccil.’* Civil 
Liberty and Self-government,” p. 174. 

See as to this point Rliintschli, “ Politik,*’ p. 455 ; also his “ Allgemcines 
Siaatsrecht,’* p. 69. For a criticism of the indirect system by a French scholar, 
see Benoist, "Crisc de rf*tat moderne,” pp, 82-98. 

Esprit des lois,” bk. I, ch. 2. 
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public”-—a duty in the proper performance of which every one has 
an interest and a right to consider himself wronged when it is not so 
jjerformed."” More recently the secret ballot was characterized by 
Professcjr Treitschke as “the shabbiest trick that was ever proposed in the 
name of liberalism.” It was, he said, unreasonable and immoral; 
voting is a public resjionsibiliiy and its exercise should be public ; no 
man can have a irue sense of political honor who does not feel humi- 
liaied when he slinks ii|i to the ballot box and slips his paper in !”'* 

Fnjm file first, lu)wever, there were men like Harrington"'* who 
ilefeiuled secret vcjling as an essential conditif)n to a free and indepeii- 
clent siilTrage. Hut until 1920, the system of public voting prevailed in 
Prussia ; until l*uI9 in Saxony ; until ISSS in Havana, and until l‘K)l in 
IX*nmark. Apparently Hungary (except the city of Hudapest and the 
cities which enjoy mtmicipal home rule) and Soviet Russia are the 
only countries left in which public oral voting is required or permitt¬ 
ed."” In Prtissia, especially, the results were deplorable. The govern- 
ment took advantage of the opportunity which it afforded to exert 
presstire ii|)on the electors to vote for government candidates, and l.nul 
ludders and employers did likewise in respect to those who were 
more or less subject to their contred. The result was, large numbers 
of voters, rather than be exposed to intimidation of this kind or ta 
loss of their positions through having their votes known to the public, 
abstained from voting. In the elections of 1903, while 75 per cent ni 
the registeri'd electors of Prussia voted for the election of members 
of the Reichstag, for which the system of envelope, and therefore, 
secret, voting prevailed, only 23/i per cent voted for members of the 
Prussian Landtag under the .system of public voting.”” Nevertheless, 
the .system was defended by Heihmann-Hollweg in a .speech on 
iH'bruary 10, 1910, before the Landtag, in which he said : “ We arc 

'•* “ Representative Government/* cli. 10. 

^"“Polirics** (Enjf. Trans.), vol. II, p. 19S. 

Oceana *’ fMorley's cd.), p. 104. 

**’\Vlien llic Hiin^varian electoral law of 1925, which provides for oral 
voting, was iimlcr discussion, ('oiint .^nclrassy made a strong plea for the intnv 
cluction of the secret balloi. Graham, “Reconstruction of the Hungarian Parlia¬ 
ment," Amer, Pol, Svi. Rev., vol. XX, p. 3S7. 

"^'Gcrlach, “L’histoirc dii droit Electoral prussirn” p. 222; Brocard, “La 
reformc olecioralc en Prusse,” Rev. Pol. et Pari, Feb. 1912, p. 289; and Barlhclemy, 
•'Lcs institutions politiques dc I'Allemagne contemporaine," p. 72. 
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j.i;ainst secret suffrage beCtiuse, in the place of developing in the elector 
the sentiment of responsibility, it attenuates it; while on the other 
hand it favors terrorism on the part of Socialists against the bourgeois 
electors 

The French Method of Voting Prior to 1914^ —In I'rniiee, 
stricily secret voting ilid noi exist before PU4. Hallols were provided 
hv the candidates themselves, rather ihan by the slate, and were 
(lisiribiited among the electors in advance of the election, and while 
ihe law recjuired the ballots to be prinieil on white paper and without 
jiiy external marks or signs by which they coiiKl be ideniilied, there 
was restriction as to their size or shape. Naturally each candidate 
ii.ok advantage of the opportunity which the absence of the latter re- 
jjiiirtmeiit afforded, to proviile himself with a ballot of such size or 
shape as to enable him to identify his own when it was being cast 
by the voter. The polling room was open to the general public anil 
there tvas no provision for screenetl voting booths as in the United 
Slates or for concealing ihe ballot in an envelope as was the method 
employed in Belgium and for ihe Reichsiag elections in Ciermany. 
L'luler these conditions it wms fairly easy for candidates or their repie- 
Miiiatives, for em|)loyers, or f<»r government watchers to determine 
lor whom the ballots were inieniled when they w^re haniled to the 
election officers by whom they were placed in the urn in full view of 
the assembled speciators. After a long controversy between the 
(liamher and the Senate over the reform of this method of voting, a 
law w.is finally pas>ed in July, 1**14, pmvitling for a system of envelope 
voting, of ballots fiirni<:lie(I by the *“iati*, which are obtainable by the 
vi.ter only when he enters the voting ball the which are reipiired to be 
olaced in the envelope in a screened voting booth (cahinc (Visolcnicnt). 
The law was passed in the face of considerable objection, especially 
against the provision for voting booths, w-hirh it was said would be 
caHnes {Ic reflexion and would, besides, entail large expense. Tlie 
Senate refused to accept a provision permitting candidates to have 
watchers at the polls for the pnrjiose f)f challenging the right of electors 
who were believed to he disqualifietl.^* 

Quoted by Barth^»Icmv, op. cit., p. 71. 

As to the conditions of voting prifir to 1014 and the ilctails of flu* new law 
see my article, “Electoral Reform in I'rancc,” /inier. Pol. Sti. Rev., v«j1. VII 
(1913), pp. 631 ff., and the literature there cited. 
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Facilities for Votings— Finally, it may be observed that 
the value of the electoral franchise depends in some measure upon iht 
opportunities which are provided for its convenient exercise by the 
mass of the electorate, especially the working classes. Before tht 
World War it was one of the outstanding grievances of the Social 
Democrats in Germany that the elections were not held on Sundays 
when workingmen and government employees were free to go to the 
polls. There were no laws such as are common in the United States 
which allow such persons to absent themselves from their work or 
offices on election day for the period of time necessary to cast their 
ballots, without deduction of their wages or salaries. Under the cir¬ 
cumstances large number of voters were prevented from exercisiiij' 
in fact a privilege which the law conferred upon them. The German 
government, controlled as it was by those who desired to keep down 
the Socialist vote, refused to permit the elections to be held on Sundays. 
The new German constitutions, however, expressly provide that the 
elections shall Ix^ held on Sunday, and this practice is general through¬ 
out Europe. 

Naturally, the smaller the voting district and hence the shorter 
the distance which must be traveled by the elector to reach the voting 
place, the fewer is likely to be the number of voters who will lx- 
deterred by considerations of convenience. As pointed out above, one 
explanation of the large numlx?r of abstentions from voting in Belgium 
prior to was the necessity which the voters were under of journey¬ 
ing to the capital town f>f the arrcindissement in order to vote. 

One further recent reform which has had the effect of increasing 
the value of the electoral franchise is the provision now common in 
the United States by which electors who are absent from home 
election day may forward their ballot by mail and have the result 
recorded the s;ime as if it were cast personally by the elector at his 
voting place.*^'* A similar provision is contained in the British Repre¬ 
sentation of the Peoples Act of 1918, but the practice does not appear 

^As to this legislation see the summaries in the Amer. Pol. Set. Rev., from 
1914 to 1924 (vols. X-XVIII), by Professor Ray. In the summary of May, 1924, 
p. 321, it was said that all d&e states except four have absent-voting laws of one 
kind or another. 
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to have yet been introduced on the Continent.^* Under the conditions 
of mtidern life the facility for voting thus provided atvcs to prevent 
the disfranchisement of large numbiTs whose occupation, business, 
health, or pleasure require them to be absent from their voting districts 
(Ml election day. 

192.i the legislature of Ontario passed an ael whieli cnaldes railway 
cmpl<»vtcs and commercial travelers who expect to he absent from home on the 
date ot a municipal election to cast their votes at a special polling at the city 
hall i>ii any one of the three days preceding the election. 


CA». P.S. —35 
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I'iNFR, “'I'lic 'I'heory and Pr.iciice of .NftHlern Government*’ (19.^2), vol. I, dis. I?». 
17 and vol. II, ch. 21. 

I'oRii, "Representative (Jovernment** (I9.?*l), dis. 4-9. 

Il\Rr.KY and others, “Second ('hiunlxTs in Pr.iciice" (1911). 

Jhij.iNi.K, “ Rechi <les moilernen Slaales" (|90S), ch. 17. 

Kkitii, " Responsihle (lovernnieiu in the Dominions" (1912), vol. I, pi. Ill, ili. 7. 
L^sKl, (iraiirnar of Politics (1975), pp. ^2S .S-10. 

Makkio ‘1 r, “Second <'h.r»her'* ” (l‘dU), Introd. .mil clis. 2, 12; also "'riie 
anisin of the .Modern State** (1927), \oI. I, chs. 14, 15. 

Mi-IiMN anii Roi.i-rs, "'rhe New (^insiitiititiiis of r.iirope'* (1922), ch. ^ -ind 
ap|K*ndix V (Report «if Lonl Hryce for the (^inference on die Reform tli* 
.Second (7haniher). 

Mii.l, "Representative (loxernment** (ISfd), ch. l.L 
Prr\.Mie, "A 'IVealise on the Stale" (I9L5), pp. l''r)fr. 

Sharp, "l.e pro’.deme de la sicoiule diambre el la democraiie moderiic " (19'2', 
('nncliiginn.< ^fnfi\tlf.<. 

Spf.npir, "One ('hamlier or 'Pwo," (Uintmipofury Kniftr, May 1910. 

Story, " I'ommentaries on the Constitution of the Cniied Stales" (l>^0), ak- l-h 
ch. 8. 

Ti'MPhRi.i Y, ".Senates and UjiptT Cli.imhers" (PMO), ih. I. 

Wii-soN, "(Constitutional Goxernmeni" (1908), ch. 5. 

I. DisTRiBrnoN oi-- iiik Pdwkh.s di-- Cdm-rnment 
The Two-Power Theory w—Strictly .speaking, the iinwer-' 
of >;overnmeni may d.tssiiieil as : first, those whidi consist in the 
formiil.iiion and expres.sion of the will of the '-i.ite, and, .second, ihosi- 
which h.ive to do wiili the executive of the will thus expre.s.sed. Tltc 
first power may he comprehendeil under the general term of legislation, 
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•nrcr|wic(l in the broad sense of embraeing acts emanating from lx)ili 
I he coiistitueni and the legislative organs. According to this class!- 
iicaiion the administration of justice^-what is usually called the judicial 
power—is merely a part, a dependency, or a phase of the executive 

j-ower.^ 

(icnerally the advocates of the “duality" theory subdivide the acti- 
viiii's which have to do with the execution of the state will into three 
J.i'^ses: (1) those which are executive in the larger sense, or which 
.ire limited to the supervision and direction of the task of execution; 
(2) th(»se which are administrative in character or which are concerned 
with the actual mechanical or technical w(»rk involved in carrying 
.■n the executive functions of government; and {^) those which are 
ludicial, or which have to do with the interpretation and application 
4if the law to concrete cases, b'inally, it should l>e noted that while 
most French writers conceive the judicial power to he a partictilar 
j'hasi’ i‘r manifestation of the executive pc»wer, they neviTthi-less 
M jiaraie rigidly the function ol administration, strictly speaking, from 
judicial administration, or the administration of justice, by taking away 
Mom the judiciary pr.iclically all power of control «>ver the administra- 
Mve jiiithorities. In other words, the doctrine of the separation of 
r owers, as Dicey remarks, has in the mind of a FrcMich statesman a 
ine.ining very dilTerent from that attributed to it by statesmen in 
I'.ngland or the United States. In France it means nor merely that the 
pidges should be independent as understood in the United States, 

*'Phis c!.ii^ific.itiiiii finds many siip}>orters nrnoiii; French inri'ts. "The 
•"iiid,” s.ivs Duerneq ("'Pr.iiie do droit ndininistratir," vol. I, p. V)) ‘*can coii- 
» i\o of hnt two p»»\viTs (pattroirf) : tli.it which 'p.ikcs the I.iw aiicl that w'liich 
iwiiiii-s ir; ihrrr is no place for a third |>im'er hy the side of the other two.” 
lo ilu* s.imL* efTert see also " L.i si'paraiioii di s j^mivoirs/* j)p. 7<-77 ; 

IV.idier.Fiiiti're, "Precis de dniil admin,” cli. I : Girons, ‘ I..i separation «les 
i 'Mi\f»irs," pp. IS5, 411. See also mv article on " Frcm Ii A<lmiiiislr.iri\e 

I-nv,” in the Yttlr luitv Jown,tl, vul. XXXIII (1**21), pp. S'Jr IT., u]»ere v.iiirnis 
"pinions arc cited, (^impart* als«» (iCKidnow ("Politics and A<linini‘ir.itiiin,” 
‘■peii.dly chs. 1 and 2), who siip|>orts the Frenih theory of the chi.iliiv of >»iiv- 
»-'oviient.d powers. All the powers of the st.ite, he says, have to do eiilwr wiih 
tie' expression of the will of the sl.ite or the exeuiiifin of that will. ’Flmse 
' which belong l(» the former class may he appropriately t»*inj»rehendeil nnii'-r 
d;e^ n.i!nc "politics,” while those heloiij^int; to tlie second talei^ory M'av !»*■ 
f n'T.iccd iiiuler the term "aclmiiiisiration.” "Politics” and " adrninisJr 
diereforc, include all the activities of the stale, wlic'her we dcscrilie tln-m .is 
“Xi'l-itivc, executive, judicial, administrative, or otherwise. 
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but that the government and its agents ought to be independeiu oi 
aiul free from, the jurisdiction of the ordinary courts.- 

The “Trinity” Theory.— While the “duality” theory i- 
accepted by most French writers, there are a few of high standin|; 
who reject it as unsound. Esmeiii, for example, asserts that tii-.- 
fuii'.-iion of the judges in the application of the law is not simpl. 
an incident of execution and hence is not subordinate to the executi\i 
power. It is true, he admits, that the function of interpretation h\ 
the judiciary is pridiminary to that of execution; that is, the jud.^r^ 
determine in the first instance whether the law is applicable, in .1 
particular case; but that does not make it a part of the act of execii 
rion. If the judicial power is only an incident of the executive power, 
then the judges are nothing more than the agents of executive and 
render justice in its name. Moreover, since the exercise of judivial 
power in many cases has no bearing whatever on the execution ol 
the law, how can it be a part or phase of the executive power in sudi 
cases ?•* 

While strict legal logic is in favor of the duality view, the vast 
majorit]^ of writers approve the traditional theory, which classifies tiu 
powers of government as legislative, executive, and judici.il.'* 

Other Classifications.— Some recent writers, Imwevi-r. 
have found fault with this classification on the ground that it doc^ 
lUJt take into account certain powers of government included in tin* 
three gnnips mentioned but which desirve t«) lx* placed in separ.iu 
categories of their own. Thus one writer proposi's five classc'': 
deliherativi-, h-gislative, executive, administrative, and judicial. 

*■ Lnw nl' il»c Ciiiisiiiiuioii,” p. ISl. See also, as to this, my article 
“Freneli Administrative Law," Yule Lan^ loiiniiil, vol. XXXIII (1^24), pp. 3‘CiT. 

Droit consiitiitionncl," pp. 337-351. 

* ('arre de M.ilhcrg, in his monumental treatise, " Thwirie Rcnerale dc iV't.il ” 
(l*<22), vol. 11, cli.s. 1>3, adopts a slight variation from the traditional classifica¬ 
tion. He classifies the functions of the state as legislative, administrative, .«nd 
judicial (iuntlictionnclle). He admits, luiwcvcr, that the judicial function "1^ 
n<»t in itself a function irreduciblv distinct from the administrative function hm i** 
rather a part of the administrative function, submitted to a special regime .md 
special forms." Rut he concludes that this di'>cs not prove that the judiciary 
not a third p<iwcr of the state. On the contrary it must be recognised as such. 
See pp. 810.811. 

'■‘L^alcy, "The Development of the State” (1909), p. 144, and the somewhat 
similar classification of Gettell. “Problems of Political Evolution,” p. 248. 
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Amnher adds the electorate and administrative powers to ihe lei;islaiive, 
executive, and judicial.** In countries like the United Stales, he says, 
where jiopular jL;overnmeiu has made the ;»reaiesi advance and where 
rlu* initiative and referendum have come to play a lar>;e role in the 
deitrminaiion of public policies, the elecioraie has become "a ilistinct 
i'r.iiich of government'* and may be liKjked tip<»n as “an integral part 
(.)' the machinery of government or as siamling outside of the govi rn- 
fiuiit strictly speaking."' The adminisirative power, he points out, 
.IS French writers have often done, is tliifetetil in its character 
irom the executive power atul falls therefore, tn atiy practical classi- 
ik.itioii, in a class by itself. It is ditTereiit iti that it has to do tnainly 
with the actual carrying out of orders, whereas the executive power 
involves the making iif decisions, sometimes tlie determination of 
policies, and embraces the functions of directioti, su|HTvision, atid 
vontrol.^ The distinction is a proper one. but sttice the administrative 
power attd the executive power are entrusieil to the same organ or 
ilepartmeni of g(jvernmeni most writers will probably continue to 
treat them as one and inseparable. 

Supremacy of the Legislative Power.— -Of the sc^veral 
organs through which the will of the stale is e xpressed and carried 
out, the legislature imi]uestionably occupies the paramount place. In 
M.ites which have tlie unitary system of government it is the organ 
which determines how the powers of government shall he diMrihuied 
ivrritorially, that is, the degree to which the government sh.ill he 

'* Willi••'Phe (loxtriiinvm i»f MimUtii Siaiis,” p. 21*K 

"'I'lic Ii.iIkiii writer Bniiiialti likewise treats the eleetnral pnwer alnnn with 
lilt* Ii'gisl.itixe, execiilixe, and iudicial as <ine nf the jMiwris nl goveriimenl. 'I» 
lii he adtls public npininn. “II Dirittn Conssiiii/imialc-," Mil. I, p. ^14. (]uiile(l 
■ x r.sirlie in his arliele, “’riie Separaiinn nf I'nwers/* Mich. Krririv, \i)|. 

\'\I fl'LM), p. 4.1. Carre de Malherw (op. tit., \nl. II, ih. 4) treais ihc ileelnralc 
■' I distinct fir>»an nf j^uvernment :ind apparenily alsn llartheleniy (“I.e pmivnir 
vSi'Miiif dans le.s repiihliipies mmlernes,” p. 2^). 

'*'I'n in.ike riKiin for mnre impnriaiii mailer, ii mt ns dcsiralile lu n'.iiii 
diis hunk the disciissimi nf the thenrivs nf the sia*.iratinn nf powers tn wliiili I 
dfxiiicd .( chapter (ch. 14) in inv earlier wnrk. " InirniliKlinn in Pnliiical Siieme.” 
I he early thenry that llic .stri. i separaiinn nl ihe le^jisl.uixe and eymiiixe iiaiulies 
".IS essenli.nl to the preserxaiinii nf lil'erly is miw !ar>;ely discredited, .ind the 
< r;TaMi/.ation of ihe urt-'at inajnrity of Koxernmenls In-day is not in f.icl in aci i'rd 
"nil the ihenry. The liter.itiirc de.nling with the sulijecl is s-rv exlcnsiM*. Ihc 
'ifws of tlic m<ire important writers are summarized by Fmfcssnr jolm A. 
Fairlie in his c.xcclicnt article cited al)ci\c. 
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centralized or decentralized.''* In states like France whose constiiuiiom 
contain little detail in regard to the organization of the government, 
it is the legislature which determines its organization, how its {K>\ver^ 
shall be disiribuietl, the relations between the organs created, etc. In 
all stales it <?xercises a large control over the constitution and aciiviiies 
of the other organs, through its power over the sources of supply .uitl 
its p(jwer to create public offices and to establish new services. 'I'liih 
the legislature is in a sense the regulator of the administration.'*' The 
will of the lawmaking power must from the very necessity of the 
ca.se l)e superior, to a certain extent, to those of the executive anil 
judicial organ.s, lirsi because that will must be expressed before it 
can be interpreted and enforced and, second, becau.se it belongs k. 
the legislature to provide the subordinate agencies and authorities 
through which tlie law is interpreted, applied, and executed. As 
was pointed out in a previous chapter, the dominant role assiimeil 
by the French parliament as over again.st the executive organ li.is 
tended to destroy the equilibrium which is an essential condition to 
the sticce.ssful operation of the cabinet sy.stem, and has in conscqiiena 
seriously impaired the F'rench system of cabinet government. 

In .some countrie.s, of which Kngland is the most cc»nspicuous es 
ample, where the cf)nstituent power and the legislative power .in 
coii.solidated, the legi.slalure plays a doubU* role: it makes and alters 
the constitution and at the .same lime .serves as the organ for ordin.ir\ 
legi.slation.'^ In unitary slates it also plays the dual role of h>i!i 
national .ind local lawmaking Uxly. 

Non-Lawmaking Functions of the Legislature. —In inuM 
countrii's the legi.slalure is not merely the lawmaking «)rgan but at ilu 
.same lime it exerci.ses a variety of other functions : elecior.il, judici.il. 
directorial, and executive. Thus in many crnintries it has a .share 
in the process of amending the con.stitution, through its power to prn 

*U'nniparc Willoughby, “The (Jovernment of MoJcrti Slates,” p. 2^'h 

^“t'oniparc Gooclnuw, “ Compar.itivc .\diiiinistralivc Law/* vol. I, p. 'L 
and Hhintschli, op, at., bk. VII, ch. 7. 

It has been pointed out that the British parliament acts in h)ur .separate 
capacities: (1) as the local legislature for England and Scotland (and until recenth' 
Ireland) ; (2) as the general legislature for both countries; (.<) as the fin.il 
legislative authority for the dependencies ; and (A) the supreme legislature f«’r 
the Empire as a whole. Sec Macdonald, “The Federal Solution/’ Contcmporjrv 
Review, vol. CXIV (FMS), p. 134. 
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}?usc amendments, and, in the case of the American state le[;islatures, 
lo ratify amendments proposed by Congress. In il;r United States, 
Congress serves as a canvassing board to determine the validity of 
elecior.il returns in the case of the election of the President and the 
\'ice President, and many state legislatures arc vested with the s;ime 
function in the election ol the governor. Under certain circumstances 
tlie lower chamlxT of Congress may be calletl iijn)!! to choose .i Presi- 
ilent and the Senate to cluxise a V’ice Presiilent. In J^'rance ami most 
i)f the newly established republics in liurope it is the parliami'in whiih 
elects the President. In Switzerland the legislature is the electoral 
Ixuly ftjr ch(M>sing not only the memhers of the executive council hut 
jIso the judges, the chancellor, and even the general of the army. 
In I’russia, Havaria, and Haden it elects the ministry, or at least the 
prime minister. In the United States the upper house serves as a kind 
of executive council to confirm ajipointmetits by the Presidi tu and to 
advise and (negatively) control him in the exercise of the treaty¬ 
making power. One of tlu‘ outstanding prerogatives of the old CJerman 
Hnndesrath was its extensive power to make ordinances and to per¬ 
form various other acts of an administrative and judicial charactir. 
In countries where public officers are removable by impeachment oite 
(jf the chambers serves as the ccjurt for the trial of the case and in 
some litiropean countries, of which Prance is a conspicuous example, 
the upper chamber may be constituted as a high court of justice not 
only for the trial of the head of the state and the ministers for high 
^riini's Init also for the trial of offenses gener.dly against the safety 
ol the state. In many Iuiro|x*an states the i]uasi-judicial power <»f 
j^r.inting amnesties also belongs to the legislature. 

The American Camgress has also been describc'd as an organ 
an.ilogous to the Ixiard of directors of a corporation in that it deter¬ 
mines how the government, and particul.irly the administrative braiicli, 
diall be organized, what services it shall undertake, how they shall be 
performed, and the amount of money which shall Ik* expended for 
their maintenance.'- Finally, the legislature is an organ for the i x- 
pression of public opinion. Its members have, or are supj)osed to have, 
mandates from their constituents in regaid to the important fwlitical 
issues of the day; to it petitions and memorials are addressed; and 


Willoughby, op. cit., p. 301. 
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before its committees representatives of particular interests likely to Ix: 
affected by legislation appear and are heard. 

From this summary it is quite clear that the modern legislature 
is much more than a mere lawmaking organ, although its primary 
or normal function is still that of legislation. 


II. OiUfiiN AM) Dkveloi»ment OF THE Lkcislative Organ 

Ancient Legislative Organs. —I'iepresenlati ve legislative 
assemblies as we know them to-day are of comparatively recent origin. 
Montesquieu observed that the ancients had no notion of a legislative 
assemidy composed of representatives of the |)eople.^‘* In the states of 
antiquity the legislative power was not delegated to small select 
bodies of representatives but was exercised by kings or by the people 
themselves in primary assemblies. The historian Freeman, in speak¬ 
ing of the governments of ancient Greece, said that “the ancient world 
trampled on the very verge of representative government without 
actually crossing the boundary”; that the assembly which acted upon 
proposed laws and gave them their sanction was composed of the 
freemen themselves meeting in their personal capacity, and that re- 
prcscuitation in the adoption and passage of laws was unknown.'* 

Origin of the Representative System ; England^ —The begin¬ 
nings of the mcxlern representative system'’' arc found in the foW- 
moots of the early Teutons of Germany, Tliese were assemblies of 
the natural leaders of the tribe,'** who determined the more important 
questions of common interest to the tribi\ The Witenagemot of early 
Knglish history was the assembly out of which in the ci»urse of time 
the first re|'»resentative legislature known to history—the “mother -d 

“ Esprit drs lois/* bk. XI ch. 8. 

'■* Mistory of EciltTiil Government,” cli. 2. 

’•'*‘*Tlie idea of representation,” s.ud Roiissc.iii, "is ivodern : it c(»mes to m 
from the feudal governments, from that iniquitous .md absurd government under 
which the human race was degraded and where the name of m.in was a «Iishonor. 
In the ancient republics and even in monarchies the people never had representa¬ 
tives; the very word wjis unknown.” “Contrat snci.'tl,” hk. III. ch. 15. 

^ This is the traditional view but it has found opponents. Sec the discussion 
on p. .417, supra. 
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parliaments”—was evolved. Not a rcpresemaiive body at first— 
at least not in the modern sense—it came in time, another name, to 
contain a certain number of members who possessed the true re¬ 
presentative character. At first chosen probably by the sherilTs of 
the counties, they came eventually to Ik* elected by the freeholders. 
Under Simon de Montfort in the thirteenth century representatives 
from the boroughs were added, and finally, by the end of the century, 
the assembly had come to possess all the elements which enter into 
the constitution of the British parliament to-day. 'Hie clerical element 
also was represented, so that the Parliament was inch'ed the assembly 
of the representatives of the three estates of the realm- -the nobility, 
(he commons, and the clergy. Parly_ in the fourteenth century the 
division into two houses was elfected, .ind the |)rocess of evolution 
was complete.’" 

On tEe Continent.^ —On the ronlinenl of hhirope the 
development of representative institutions ciine later, was much 
slower of growth, proceeded with less continuity ind upon somewhat 
(lilTirent lines. In the government of some continental states of the 
Middle Ages the principle of represent at icui played some part, l)Ut 
it was crude and imperfect. It was representation of the nobility, or 
of the trade guilds, or of other clasH*s or organizations, rather than of 
the people. In the Oirtes of (Castile and of Aragon in the twelfth 
century we have a legislative assembly containing, amr)ng others, re¬ 
presentatives of the cities. It was, in fact, the growth of cities during 
the Middle Ages that gave a jiowerful impetus to tin* developmeitt 
(jf the representative principle by the demand which they made for 
representation in the national assemblies. In I'r.mce the beginnings 
»>f the represintative system are found in the im-eting of de|)uties of 
tite three estates--the nobility, the clergy, and the townspeople -in a 
C'-ner.d parliament for the first time in 1'/)2. .\i first summoned by 
the king for advice and information, the si.ites-gi-neral soon establish¬ 
'd the principle that no taxes could he U*vied without their isseni.’** 

Hut in the Sccitcli p:irli:itnc'iit the re|»rrscnt:iii\t’. nf flic difTcnait csLifcs sat 
t' ?cihc*r in emc cliambcr. 

RInntschli, “ AlIgcnK-incs Sualsrcchf,” p. M, nml especially Ksinein, “f^nirs 
|■l^•mcnlaire iriinc hist*lire dii ilroit,” pp. 4^1 /T., ami Carre de Mal'-crg, op. rit.. 
viil. II, pp. 232 ft. On tlic development of the represcni.ilivi* principle in l*'iiropc 
cencrallv see Hhintschli, hk. II, di. 1 ; also Iclliiiek, Rcdit des mod. Slaalcs,’* 
bk. TTl ch. 17. 
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Mc'ctin^rs of the statcs-gcneral of France uxjk place at irregular 
intervals for several huiidrecl years, after which the practice of .sum- 
m(ming them ceased until the Revolution. The Revolution abolislu-.! 
the system of representation by estates and established a system i»i‘ 
national representation. In Germany, the system of represent 
by estates grew u|) in the thirteenth atul fourteenth cetituries alotiv; 
somewhat the same lines as in France. 

Characteristics of Early Representative Systems. —It \\:i^ 
characteristic of the system in the Middle Ages that it was represin 
tat ion of special classes or interests such as the nobility, the clerg\. 
the townspeople, etc., rather thati represetilation of the people as a 
wh<»le. T'he orgatiiz.iiion of society in the Middle Ages, in fati. 
consisted largely of clearly dilferentiaU'd social groups and clas-cs, 
atid it was a part of the political science of the time to allow each 
class distinct representation as such; and the idea sitrvives to-day in 
the consiituiioti of sotne second chambers, which represent to M)mc* 
e.xtent the privileged or conservative elements in monarchical stales. 
In the tiiedieval system the church was also represented equally with 
the nobility, the cities, and the country. In practically all countries 
the church as .such has lost its representation, though the idea Mill 
sttrvives in the constitutions c»f a tuimlKT of European slates whiLii 
allow certain high ecclesiastical functionaries seats as of right in the 
national parliament. 

The Medieval Deputy-— For a long lime the (lcj)iilie- 
of each estate wen- separati*ly sumnifaied and «>fu‘ti sat in dilTercie 
chambers and voted separately. Tints it came al.oul that in the place 
of single or double chambered assemblies there wen* sometimes thre« 
chambers and eveti four, llie national parliament of Sweileti, until 
cmisisred of four chambers, representing the nobility, the clergy, 
the l.'ourgeois class, and the peasant class. Utider the medieval system 
the deputy received a cotnmi.ssion from his constituency; he often bore 
instructions as to how he should vote, and he was obliged to render an 
nccoutit of the manner in which he e.xcrcised his matulate, which 
unlike the mandate of a modern represcaitativc, was what the Frencii 
call a mandat impiratij. Usually he had only a specific power of 
attorney to remedy certain grievances and only rarely a general power 
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of legislation.^® Nowhere outside of lingland^* indeed, diil the 
deputies chosen by the estates become representatives of the country 
at large with general powers f)f legislation.^*- 

As Lord Brougham pointed out, the ancient and medieval re* 
presentativc was a delegate appointed to meet with other delegates 
to declare the will of the community, hut not to ccuisuli for the giK)d 
of the whole. He was like an ambassador sent to treat with amh.issa- 
dors sent by other states. He was not a representative sent by one 
portion of the community to consult with the representatives of other 
portions of the same community and to agree tipon the measures In^st 
ailapted for securing the interests of the whole. On the contrary, he 
was an agent commissioned to watch over the separate, iiulepeiuleni, 
and possibly conflicting interests of his principal. In no other sense 
had the delegate a truly representative character.-- 

'"C'onparc Jcllinck, “ Rcclit dcs iimkI. Staa!t'>” pp. 5Sf).S5S ; Dii^iiit, “ I.V*t.it,'* 
vnl. II, pp. 6 IT.; Rliintschli, “ Allgcmcints Siaatsrccht,'* |>. 5l); Stiihhs, "Constitu- 
ticmal History <»f England,” vol. Ill, p. 421 ; Sidj»\\iik, “ I)<.\c*k»pinciu of I'airopcaii 
Polity,” ch. 21, c.s|R\*ially p. 3112. I'dw.ird Jenks in liis “'i'lu* Sl.ili* .ind tin* 
Nation” (P)I0), pp. ISS, PJ3, maintains that the earliest political representatives 
were not agents or deputies charjied with asserting; the claims of their constituents 
luit hostafTfs seized hy the royal authority from a reliietant community and held ti» 
ransom for the satisfaction «»f claims put forward hy the ro\al authority. 

-"‘Mil the seventeenth century the idea that the deputy was a rcpiesentatixe of 
the people rather than a tielejt.ile or nitindiiUnrc was generally asserted in l^n^*land. 
Gardiner, “Const. Docs.,” p. 27^>. Already diiriiijr the reijtn fif l•Ii/al^eth, Sir 
Thomas Smith in his remarkahle hiM»k, “Dc Repuhlica An;»lorum " (I5S^), had 
asserted that every Faiglishinan was represented in parliament and consequently 
was personally present hy means of his representative. 

llallain, spcakin>; of a debate in the F.nftlish Parliament in 1^71 on the pro- 
poseil aholitioii of .in old law reqiiirin;? memiMTs to he resident luirKcsses, s.iid : 
"This is a remarkable and perh.ips the earliest .'isseriion of an important constitu¬ 
tional principal that each member of the House of ('ommons is deputed to serve 
not only for his constituents, but for the whole kin>tdom ; a principle which 
marks the distinction between a mcHlern English Parli.iment .ind such deputations 
of the estates ns were assembled in sexeral Continental kiiigdi>ms ; a principle to 
which the House of ('ommons is inde'ited for its weight and dignity, as well a*« 
its henefleial elliciency, and which none but the servile worshipers of the popul.ue 
are ever found to gain say.” “Consiiiiiiional History,” vol. I, p. 3^2. 

Lielier, “Civil Lil^crty and .Self-government,” i». IM. 

““The British Constitution,” “Works,” vnl. XI, p. *0. "'Hi.- estates of the 

Middle Ages,” says Lieher, “cnnsisteil of deputies strictly instructed, limited, and 
fettered ; sending for new instriiclions on each new (iuf‘stir>n which might turn 
up; jealoiislv, often hostilely, extorting from one niuiiher : granting and cleiiiaiifl- 
ing, like separate sovereigns ; little concerned about the advantage of the other 
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It was not until the end of the ei^jhtcenth century that the estates 
system on the continent of Europe >;ave way to a truly national system 
of represent at i(jn ; and, indeed, in srjme ifistanccs the old system sur¬ 
vived until late in the nineteenth century."* The transformation was 
fairly complete in En^^Iand by the middle of the sixteenth century, 
hut it (lid not come in France until the Revolution, when the states, 
general declared themselves to he the representatives of the nation. 

Role of Early Legislatures.— For a lonj^ time the legis¬ 
lature did not pcjsse.ss the ))lenitude of lawmaking power, liven in 
lingland until modern times it did little more than receive petitions, 
consider grievances, and make its wishes known to the crown, which 
was the legal refiository of the legislative power. It expressed its views 
in the form of petitions addressed to the king, hy whom, if they were 
granted, they were formulated in “statutes” which he promulgated. 
Later on the parliament adopted the practice of itself formulating the 
statute and of sending it to the king, not as a petition, hut as an act, 
for his assent. i>own until the Restoration the king in council, acting 
independently of |\irliameni, exercised a large power of legislation 
under the form of ordinances. It was not until the Revoluticm of 
U)SS that parliament became in full measure the legislative organ of 
the country. A somewhat similar development tex^k place on the 
Continent. Prior to PllS it was the legal theory in Prussia that the 
king was the repository of the legislative power and that the role 
of the parliament was the negative one, nf merely giving its assetu 
to what the king willed in the f<»rm of law.“* The legal theory, if 
not the fact, appears to be the same in Japan to-day."'’ 

parties nr gciicral justice .ind uiiivcrs.il f.iirness ; treating as now a cniigress t>f 
iini\ers.il plenipotentiaries, sent fmni v.irituis independent ii.itiniis, would do but 
upon no broad or social and mutual principle.'* "Political Ethics," vul. II, p. 317. 
See also Itornliak, "D.is stiiiidisclie System," in bis " .Mlgeiiieine St.iatslehre," 
2d eil., pi. Ill, sec. 1. I'lie medieval s\slem of representation by estates, said 
Kluntselili, was not Volk^tntirttmi: but Vnlksfpultun^. "Polilik," p. 451. 

-•* In the <K*rman kingdtim ot Wiinteniberg, for cxaii’.ple, mices of it Listed 
until the year P>n7. Cf. De Lesirade, ** Les monarchies de rempire allemand," 
p. I()7. 

-*Schul/e, " Prcussisches Siaaisrechi," vol. If, pp. 21 IT., and Laband, "Staats- 
rcchi lies deutschen Reiches," \iil. 1 , p. 517. 

-■"•Compare Willoughby, " Fund.'unenial Concepts," p. 103. Ry Article 5 of 
the constitution, the emperor "c.xcrciscs the legislative power with the consent 
of the imperial diet." 
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III. Constitution of the Legislative Organ 

The Unicameral Principle. —]«\>r a Imijr time it wa.s 
regarded almost as an axiom in |ic)litical science ihai logislaiive 
bodies—especially national legislatures--should he Lonsiituted ol iwi* 
chambers, and in practice, the great majority ot them are so constitiiteil 
to-day. This principle, said Hryce, is the quad semper, tlie qttod tihique. 
the quod omnibus of American constitutional d(»cirine.'“''' Sir Henry 
Maine expressed the o|iini()n tliat almost any kind of second chamlH-r 
is better than none ; \^ial ought to be expected t)f it, he said, is not a 
“rival iiinniibility bin ah addhional security." Ikigelun thought that 
with an ideal lower chamher “ perfectly representing the nation, always 
moderate, never passionate, abounding in men of leisure, never omitt¬ 
ing the slow and steady forms necessary to good consiileration ** an 
upper chamher would not be necessary, but that it woiilil In* “extremely 
iisefur’ as a “revising and leisured legislature." 

In the eighteemh and early part of the nineteenth century biiigle- 
chambered (unicamerai) assemblies were looked upon with more 
favor. In America the unicameral system had an influential advocate 
in Henjamiii Franklin, who is said to have compared a double- 
chamlxTcd legislative assemidy to a carl with a hi»rse hitched to each 
end, l)oth pulling in opposite directions. Largely through his influence 
the legislature oF Fennsylvania ittider its first constitution was con¬ 
structed on the unicameral principle, and we have the testimony of 
John Adams that the cpiestion of whether the early American legis¬ 
latures generally shcjuld consist of one <ir twi» chambers was one <jf 
transcendent importance at the time of the. iido|irion of the first state 
constitutions.’* In England, at the same time, a unicameral parliament 
was advocated by lientham. 

In F mnce, at the time of the Revolution, the unicameral idea had 
many supporlcJs, and the principle was incorporated in the constitution 
of 1791 by an almost unanimous vote of the NatioiLil Assembly, and was 
continued in the constitution of 179^.-" The constitution of the year 

Aincric'.in (^>in;nc>n\vcalih ” (I9|t>), vol. I, p. 4SS; compare 
F.s-'»dn, “Droit cnnstitiitioniicl." ccl., p. 72: I..ivrlVvi-, " l.r goiivcrncfnciil 
dans la clemcKniic,” vol. II, p. 7; Story, “('^imincntiirii-s," vol. I, stv. 54H. 
®^Scc his essay entitled, “A Defense of the Americ.in ConstitiitifJiis.'* 

®*For a summary *)f the views of the .Advwates and opponents of the single- 
ch.iml)er system in the French Constituent Assembly of 17S9, sec St. (jirons, “La 
separation dcs pouvoirs,’* pp. 175 If. 
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III (1795), however, established the bicameral system ; and it was con¬ 
tinued until 184S, when the single-chamber system was again reverted 
to, though only for a brief interval. Among the powerful advocates 
of the unicameral principle in 1848 was Lamanine, as Turgot had Ixen 
its ablest defender at the lime of the Revolution. The experience ol 
France with .single-chamlx.*r legislative assemblies, however, was nut 
satisfactory ; and their proceedings, it is said, “were marked by violence, 
instability, and excessi s of the worst kind.”“*‘ With very few exceptions 
the states which have exjKrimented with the single-chamber system 
have abandoned it for the bicameral system. In lingland, during the 
(Commonwealth, it was tried for a brief pericnl, hut without satisfaction ; 
and the House ol l^(jrds, which had lK*en alM>lished, was sofin restored. 
I'he lack of a second chamber in the national (Congress was one of the 
causes of dissatisfaction with the Articles of (Confederation in the United 
States, and, with the exception of Renjamin Franklin, none of the 
fra.mers of the constitution favored retaining the unicameral system."'* 
In IVnnsylvatiia, where it ixisted for a time (until IT'^K)),—as also in 
a few other states for a time,—we are told that it was marked by a 
“ want ol stability “ and resulted in “ extremely impulsive and variable 


Hdissy d'An>»I.is, (inc of the French ndvoc.ites of ihc hicaiiicr.il system at the 
time of the Rcvoliiiinii, asscricil in tli.ii many of ilic evils which I'rcncliincn 

had siilTcrcil .since the liCKiiininK nf ihc Revolution had been due to the vioIciKC 
.ind excesses <if ,i sin;*lech.imhereil legislatixe as.seiiihly. See also Si. Ciirons, "La 
bcp.ir.ition des poiixoirs/' p. 17S, 

•*'*( jiiup.ire ll.imilton, in The Fctin\tlist. Xos. (t2 and See .ilso the 
editor’s note to I’ord's edition of 77/e Fa/erctftsr, No. 22, p. M2. "The Continental 
I'oiigrcss, he reiii.irks, "had illustrated the e\ils of ,i single le>*islative body. 
Freuuently it h.id adopted reviluiious onlv to repeal them the next day, and in 
several cases had rejeci’d, consideretl, and .idopied, and a;»ain reicclecl in the 
course of a week, the same motion ; the change being due to the arrival or 
departure ot members, .md to the lack of any check." Sec also Kent’s "Commen¬ 
taries,’’ |?ih ed., \ol. t, p. 222, where it is said that "the insi.ibility and passion'* 
which markeil the proceedings of the single chamber assemblies of Pennsylvania 
and (h'orgia "were very visible at the time and the subject of much public 
animadversion.'* " No |>firtion of the (xdiiical histfiry of mankind,'* remarked 
Kci't* “i’* more full of instructive lessons on this subject, or contains more 
.striking prinif of the f.ictioii, iiist.ibility, and misery of stales under the diMiiinioii 
of a single unchecked assembly, than that of the Italian republics of the Miildlc 
Ages which arose in great numbers and with daz'/ling but traivsient .splendor, 
in die interval Ixctwccn the fall of the western and of the eastern empire of the 
Romans. 'I'hcy were all alike ill constituted, with a single unbalanced assembly. 
They were alike miserable and all ended in similar disgrace.” 
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Ic^idaiion.”**' Other countries, notably Spain, Portii>;al, Naples, 
Mexico, Holivia, Ecuador, and Peru, all abandoned it, after trial, for 
ihe doublc-chamlKTed system. 15ut the new Spanish constitution of 
provides for a single chamber. 

Argument in Favor of the Unicameral System. —'I1ie chief 
ar^uineni advanced in favor of the unicameral system by French states¬ 
men and political writers in 17S9 ami again in lS4iS was that it secureil 
“unity’* instead of “duality” in the organi/ation of the legisl.itive branch 
.)i' the government, 'fwo or three chanibers, it was argued, meant two 
i>r iliree sovereign ties.'*” “The law,”Qaid Sieyes; “is the will the i 
People; the pcr)ple cannot at the same lime have two dirfereni wills I 
■n tile same subject; therefore, tin* legislative body which represents 
ilie people ought to l>e essentially one. Wherejjiere are two chambers, 
.Ii^corll and division will be inevitable and the will of the people will 
Ik- paralyzed by itiactioh.” “If a second chamber dissents from the 
hist, it is mischievous ; if it agn es with it, it is superlUtous ”—a dilemtna, 
-aid Bryce, which recalls that attributed to the Khalif Omar when he 
iM iiniliaT the destruction of the library at Alexandria : “ If the liooks 
.igrei! with the Koran, they are not needed ; if they dilTer they ought to 
perish.”'*’* Tile same view was expressed by Lamartine, who m.iintain. 
icl that the double chamber sacrificed the great }?rinciple of unity by 
di\i*ding the sovereignty of the state.'*** A simil.ir line of reasoning 

'‘^Thr Ft’flrritlist, PunTs cd., p. 14?, unit* I. As i(» c.irly Amt-ric;in espcricncc* 

Nfiir.iii. “Rise :ind l)cvcloj>iiu-nt cif tlic Hicamcral Sysinii in Ann-rica,” jo/jns- 
1tnpkin< UniriTsity Studies, \(il. XIII, and Morey, .-inn. Amrr. .'ictnl. of Pol. uml 
Snc. A^v'., \ii|. IV, pp. 215 IT. More fliaii half the original tliirk-fii colonics iK'gan 
'■•itii nnic.iP’cr.d legislative asscmhlics lint I'cforc the end of the eighleenili century 
.■II hid Iu-co:ne bicameral in sirnctiire. Gf the newer stales Vemioiil alone 
■ dojiiul the unicameral system, which lasted iinlil IS^f>. 

Dngiiit, “Manuel de droit consiitiiiionnd,” p. 344. 

Modern Democracies,” vol. II, p. .W, "As usually happens,” savs Itryce, 
“these dilemmas owe their point to the omission of other j>ossi!iiliiies. A seeniul 
ili.t:iiber may do work involving neither agreement nor disagreement with the 
other house, and it may, \shcre it agrees in aims, suggest other and better 'ocmms 
'» f oinaining ibem. The KlialiPs remark woiihl begin to have force only if the 
Ki.r.m were in encyclopedia containing all a Moslem needs to know. Prob.iblv 
lie thought it was.” 

Cited by I.ieber in bis "('ivil Liberty and Self-government,” p. Pi9. C^im- 
p.irc also I)e^tutt de Traev, who argue*! that "the hgisl.iiive bodv *iiigbt to !•*• a 
unit in order that it mav legislate uithout struggling against iisc’lf.” “Comnwn- 
t.tire de Tesprit des lois.” bk. XI, cli. 2. Sec also St. Girons, "La separation <h*s 
P^juvoirs,” pp. I75-17fi. One manifest advantage of llic singlccliambcr priniiplc 
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was followed by C^ondorcet, Robespierre, and other leaders in Frana 
at the time of the Revolution. In America, likewise, the same kiiul 
of argument was advanced by Franklin and others against the bicameral 
theory. Legislation being merely the expression of the common will, 
the necessity of committing it to two separate assemblies, each haviiii^ 
a veto upon the action of the other, w^as not apparc-nt. “ All the 
arguments,” said Judge Story, “derived from the analogy between tlu 
mc^vements of political bodies and the operations of physical nature, 
all the impulses of political parsimony, all the prejudices against ;i 
second corirdinale legislative assembly stimulated by the exemplifica¬ 
tion of it in till* liritish jiarliament, were against a division of the 
legislative power.”'*'’ In short, a double-chambered legislature was an 
assembly divided against itself. 

Notwithstanding all the objections raised against the bicameral 
system,' it has, as stated above, hecfmie almost universal. “It accompanies 
llie Anglican race," observed Francis LielxT, “like the common law. 
and everywhere it succeeds,”’*** “ Of all the forms of government that 
are po.s.sible among mankind,” said Lecky, “ I do not know any which 
is likely to be worse than the government of a single f)mnipotent demo- 
, cralic chamlx;r. It is at least as susceptible as an individual despot 
the temptations that grow out of the possession of an uncontnilled 
{lower, and it is likely to act w'ith much less sense of res{)onsibilily and 
much less real deliberation.”'** 

Advantages Claimed for the Bicameral System.—^'rii<‘ 

advantages claitned for a second chamber may be summarized as 
follows : First, it .serves as a check U|)on hasty, rash, and ill-considered 

is tli.it ill cuiiiitrics where the cabinet system of government prewiiis ministeri-il 
r6i|X)nsiliility can he more readily enforced. 'I'hc existence of two chamlfi' 
under such a systc*m is confusing, and one of them must necessarily play a 
ordinate role, since it has worked out in practice th«u responsibility to t\oj 
chamlKTs cannot very well he enforced. Controversies in France, hclgium, and 
other countries over the question of the rcsj>onsihilily of the ministry to ImiiIi 
chambers liave hy no means been lacking. 

'•••“Commentaries” vol. I, sec. *548. Duguit denies lh.it the principle of 
” duality ” in the structure of the legislature necessarily means cnnllict and en 
fechlenuMit of the legislative |x>wer or retards needed political reforms, and h' 
slums from the experience of France that assertions to the contrary arc not 
supported hy the facts. “Manuel dc droit constitutiunncl,” p. 3-17. 

aa** Civil Liberty and Self-government,*’ p. 197. 

'‘'"“Democracy and Liberty," vol. I, p. 299. 
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legislation. Liegislativc assemblies arc often subject to strong passions 
and excitement and are sometimes impatient, impetuous, and careless. 
The function of a second chamber is to restrain such tendencies and 
lo compel careful consideration of legislative projects. It interposes 
ilelay between the intnxluction and final adoption of a measure and 
thus permits time for reflection and <leliberation.**^ “One great object 
of tlie se[)aration of the legislature into two Iiouses acting separately 
and with coordinate powers,” said Chancellor Rent, “is to destroy the 
evil effects of sudden and strong excitement and of precipitate 
nuasures sprihgmg from passion, caprice, prejuilice, personal influence, 
aiul parly intrigue, which have been found by sad experience to exer¬ 
cise a potent and dangerous sway in single assemblies."'”* It is clear, 
said Hluntschli, in explaining the advantages of the bicameral system, 
that four eyes see belter than two, especially when a subject may lx; 
considered from different standpoints.'*** 

In the second jdace, the bicameral principle not only serves to 
protect the legislatures’ against its own errors of haste and impulse, but 
it also affords a p rotec tion to the individual against the des[)otism of 
a single c hamber . The existence (jf a second chamber is thus a 
iiiiarantee* liberty as well as to some extent a safeguard against 
tyranny.*‘ There is a natural propensity cui the part c»f legislative 
IxH.Iies to accumulate power into their hands, to absorb the powers 
of the executive and the judiciary, in short, to draw into their grasp 
the whole government of the state. They have a constant tendency, 
said Judge Story, to overstep their proper boundaries, fmm passion, 
from ambition, from inadvertence, from the prevalence of faction, or 
from the overwhelming influence of {private interests. Under such 
circumstances, he added, the effective barrier against, oppression, whether 
accidental or intentional, is to “separate its operations, to balance 

•***Story, “Commentaries," vol. I, secs. 550-554. 

“(>)mmcnt:irics,” vol. I, Iccr. XI. “There is certainly no proposition in 
piilitics," said Lccky, “more indubitntde th.in th.it tin: attempt yjovern a great 
hfiero^rcncons empire simply liy such an assembly must ultimately prove disastrous, 
and the necessity of a second chamlx;r to exercise a controlling, modifying, retard¬ 
ing, and steadying influence has acquired almost the position of an axiom." 
“Democracy and labcrty," vol. I, p. 300. Sec also Sr. Girons, “La separation 
fles poavoirs,” p. 1S5. Allgcmcines Slaatsrccht," p. 6. 

** Cf. St. Girons, op. cit., p. Ifl2. See also Laveleye, “lx: gfuivcrncmeni dans 
la democratic,” vol. II, p. 11, and Acton, “History of Freedom and Other Essays,” 
p. 98. 

CAR. P.S.— 36 
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interest against interest, ambition against ambition, the combinaianu 
and spirit of dominion of one body against the like combinations 
and spirit of another.”'*^’ The existence of a second chamber, Siorv 
continued, d«jubles the security tif the |M‘c>ide by n*iiuiring the con¬ 
currence of two distinct Injdies in any scheme of usurpation or perfuly 
where otherwise the ambition of a single liody would he suiricient.*' 
“TIk* necessity cjf two chaml^ers/’ said Hryce, “is leased on the belief 
that the innate tendency of an assembly to become hateful, tyrannicMl. 
and corrupt, needs to be checked by the co-existence of another hoi^e 
of ecjual authority.*^ 

A third advantage formerly claimed for the bicameral system 

/IS that it aflords a convenient means of giving representation to spici.'l 
interests or classes in the state and particularly to the aristocratic ^lortion 
of society, in order to counterbalance the undtu* preponderance of the 
popular element in one of the chambers, thus introducing into the 
legislature a conservative force to curb the radicalism of the popular 
chamber. We cannot, said Rlunischli, ignore the distinction between 
the aristocratic and democratic elements in the population of the Mate 
and allow one of these elements alone representation in the legislaiuo 
without doing the (jiher an injustice.*** 

■*-‘*Oimmcntarics,” veil. I, see. 55S. “The executive power in our govern¬ 
ment/* said IcfTerson, “ is not the only, perhaps not even the prineipal, iihjeei < 1 
my solicitude. The tyranny of the legislature is rcallv the d.inger most ti» i ■' 
feared and will continue to he so for many years to cumc." Letter to Nfadismi, 
March 15, 1789. 

\ sec. 7<10. 

■*' Sidg u ick remarked that passunis .ire more likely to alTect a single mlv 

than two, and that the d.inger of encro.ichrpcnis hy the legislature on tlie func- 
tions of the executive is undnuhtcdly diminished hy the evistence of two Icgisla 
live ch.imhers. John .Stuart >fill did not attach much im(}i>rt.incc to the xahie 
of a second chamher as a check upon precipitancy of legislation nr as a means of 
compelling deltheratinn, and he expressed die opinion that the suhjcct had receixed 
an amount of attciuinn, cs(K'ci.i11y on the continent of F.urope, out of all pro¬ 
portion to its importance. “For my own part,” he said, “ I_sct little walue 
any check which a second chamber can apply to a democracy otherwise un¬ 
checked.*’ Yet Mill a dmitted that a second chamber scryes an important purpov.* 
as a check upon legislative despotism. A' fnaioriiy in a"Mnglc assembly, he sai»i, 
with no check but their own will, “easily becomes despotic and overweening, 
if released from the necessity of considering whether its acts will be concurred 
in by another constituted authority.” “Representative Govcrn.m.cnt,” ch. H. 

'* Allgemeines Staatsrecht/* pp. 63-64. Compare also Esmein, “ Droit 
constitutionnel,” pp. 100-101. 
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It also affords a means of giving separate lepresentation to the 
somewhat dissimilar interests of capital and labor. An actual illustra¬ 
tion of ihe value of this principle is found, we are told by a well-known 
writer, in the Australian state of Victoria, where the up|H*r chamlx'r of 
the legislature is made up mainly of the representatives of capital, while 
the other chamber is composed princijially of the representatives of 
labor. This is the result cliieily of a restricted suffrage for the upper 
heiise, higher property (]ualilications for membership in it, and the 
n<»n-paymept of its members for their services.^'* But it was such a 
Hiiiaiion as this which led to the abolition of the upper chamber of 
Quienslaiid in B>22. 

FbyJJy' *1*^* bicameral system affords an opj^ortuniiy, in countries / 
having the federal f(»nn f)f government, of giving representation to ^ 
the units composing the federation. In order to maintain the proper 
ajuilihrium helween the comjMment members and the federation as » 
a whole, the former ought to he represented in one chamber of the ! 
legislature without regard to population, that is, repn*sented as tlislinct 
and equal polirical organizations. This, in fact, is the principle upon 
wltich the legislattires of most siatenuTvnig Thc federal fornT of gov^- 
ernmeni "'aftfUt present constructed. 

Reatetion against the Bicameral System. —^Notwithstand¬ 
ing the spread of the bicameral system there has Ixen in recent 
\ears more and more of a disposition to recognizee that some (jf the 
advantages claimed for it are not re.il and to maintain that, on the 
contrary, the advantages of a single-chamber assembly, under modern 
conditions, mcjre than counterbalances the disadvantages. The bic.'imeral 
principle, therefore, like the theory of the M-jiaraiion of powers, has 
lost much of the sacrosanct character which it once possessed in the 
popular mind and has been the object f)f increasing attack by political 
writers. Important miwements have taken place in several American 
Mates (notably (California, 191.^, Oregon I9|4, 1916, Nebraska, 1914) 
for the substitution of a single chamber in the place of the existing 
bicameral legislature.*^ Similar movements have taken jdace in other 

Edward jenks, “Government of Victoria” (1^91), p. 379. 

A majority of the California legislature in 19H voted in f.ivur of :i consti¬ 
tutional amendment for this purpose hut as a two-thirds majority was necessary 
the amendment was not submitted to the electorate. A somewhat similar pro- 
pfisal was made the object of a referendum in Oregon in 1914 and again in 1916. 
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countries, in some instances with success. Thus in the state o£ Queens¬ 
land, Australia, in Vj22 the upper chamber of the legislature waj 
formally abolished when the South African Union was formeil m 
the upper chambers of the local legislatures were all aliolisliai 
and there was a strong seiitiinent in favor of establishing a unicamei.il 
parli.iment for the Union, but the force ()f tradition was too cleej). 
rooted to he overcome.Bulgaria, Costa Rica, Honduras, Salvador. 
Panama, all the C'anadian provinces excejn two (Quebec and Ni»\.i 
Scotia), tile cantons of Switzerland, many of the individual states ot 
the (lerman and Austrian federal republics, and most of the individual 
stales of the Latin American federations, have unicameral legislatures. 
In a .sen.se the parliament of Norway may also be reganled as unicameral, 
since the upper chamluT is a biidy co<'»pteil from the assembly elected 
by the people. Several of the new .slates that have come into exi.sleiux 
since the war—Finland, Luvia, and lisihonia —have adopted the uni¬ 
cameral sy.stem. In PHI Spain abolished the Senate. In this cc»nnej 
tion it may be observed that con.stitueni assemblies or constitiiii*>nal 

A majority of those voting on tlic proposal in PM6 were in favor of it, bin sine, 
it (lid not rceti\c a majority of the total v«)tes cast in the elcLliun it was defc.iiecl. 
In the goveriKirs of Arizona and Kansas in their mess.iges to the legislaini; 
recoilimeiuled the udoptiem of such an amendment. The governor of K.m'* ' 
.slated that lie was satisfied after eight years’ service in the legislature !^Ml -i 
sysleiii of legislation hy a two-chainhered aNsemhIy was “ aniiipiatcd and inellii ii M' ‘ 
Some details as to their pro(iosals are contained in my address before the Mliii'':'. 
Stale liar A.s.sociation in PillJ, ProccnliniiS, pp. .57S If. As to the light in Ore g"'.' 
for the aluilition of the Senate, .see Harnett, Atncr. PoL Set. Rev., vol. IX (I'di). 
p. 4*;.?. 

'■‘*The upper chamber was .ippoinled for life hy the Crown; in pr.iciicc 
appointments were made hy the ministry in power. When the Labor party m 
PdS cirricil the lower chamber and a I«ibor ministry came into power it f*»iiiul 
its policies opposed and defeated by what it consiilercil a reactionary and irrev 
ponsible upper chamber. A movement for the abolition of the chamber w 
accordingly inaiiguraieil which finally triumphed seven years later. See the detiib 
in the QttvensLuul (lorrminctit Cnnettv of Mar. 2.^, l‘^22. 

■*** Hut the provision for two cliaiiihcrs was only tempfjrary and the parlianuni 
was left free to aholi.sh the upper chamlxrr if it saw fit after 1920. Sec Sniiih. 
“A Nation in the Making," Yatc Reriftv, Fch. 1911. In 1911 Dr. F. J. Gontlnow. 
constitutional adviser to the pre.sident of China, recommended the cstahlishiiieiU 
of a p.irliament with a single chamlx'r for the Chinese republic. He pointed out 
that C'hina had no nristiKracy and was not a federal union composed of si.iie*> 
to w'hich it would he desirable to accord separate representadon; consequently 
there was no real reason for two chambers. Tc.xt of his- memorandum in Atner. 
Pol. Sci. Rrv., Nov., 1911, pp. 541 If. 
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omvt niions (as they arc called in the United States) for framini; and 
It vising constitutions h»ivc universally been unicamiTal in structure and 
no one, apparently, has ever proposed another system. 

Recent Curtailment of the Powers of Upper Chambers.— 
Finally, and this is significant, there has been a markeil ilisposiiiim 
III ri’cent years to curtail the powers of upper chambers in countries 
where they exist and to reduce them to the role of mere revisiiur and 
(lelayinij bodies. This movement bei;an with the Hritish Parliament 
Act of which virtually took away from the House of 1 anils its 
I’ower to defeat bills passed by the IIoiisi* of ('omnions. In conse- 
.I'aeiice of this Act the upper chamlnT retains only the power to oppose 
ieuislation proposed by the lower house and ti> delay its enactment, 
i lit the latter may override the l^ords and make its own will pri vail 
in the end. To a larv;e extent therefore, it may be said that the British 
j'arliament is the House of (>)mmons. Likewise many of the new 
('ijiiiinenial constitutiims which have been framed since the World 
\^^^r provide that the lower chambers may by an extraordinary majority 
override the upper chamber and make their own will prevail in respect 
ic) legislation which they insist upon. Such provisions of one form or 
another are found in the new constitutions of (Germany, Austria, 
Poland, and Czechoslovakia. These farts leave little doubt that the 
old idea of the necessity of two chamhers with equality f)f legislative 
powers is losing ground. 

Results of Experience as the Test of Utility^—'Plu* value* 
ol the unicameral system should be determined not on the basis of 
./ priori ccinsiderations or lime-honored thefjries but upon considera- 
ti'.ns of utility fruinded upon the results of actual experience. Where 
c.'n ful studies of the actual workings of the system have been made the 
o Milts do m)t I'.y any means support all the claims that have been put 
f« rw.ird in favor of the utility of second ebambers. Thus a study of 
die work of the New York legislature at its session of PdO lirought out 
the fact that the Irnver house rejected only six per cent of the bills 
pasH-d by the upper house while the latter house rejected only fourteen 
per cent of the hills passed by the lower house. It was shown that a 
nriuch larger number of bills were defeated by the executive veto than 
dirough the checking device of the bicameral system, from which 
the author concluded that “ it can scarcely be claimed, therefore, that 
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the bicameral system provides an effective check on hasty, ill considerv:J. 
and careless legislation.”’’" 

Ill 1914 a joint committee of the Nebraska legislature made a 
report in favor ot a constiluiional amendment providing for a legis¬ 
lature of a single house. Among other reasons why, in the opininn 
of tile ujmniitlee, the bicameral system was not a success, it st.ited 
that “in practice it has been found that the so-called ‘check’ between 
the two houses results in deadlocks and the absence of real responsibiliu 
which should Ik* fell by representatives of the people." 

“N(;thing is more common,” said the committee, “than for one 
house to pass a bill and f(jr the members who vfjied for it to urge 
the other house to defeat it, and for a little grotip of members in one 
house to hold up legislation for the other house until they extort 
from it what they demand.” “Deliberation and rellection," it added. 
“ do not now mark the work of a iwii-house legislature, which passes 
most of its legislation in the last ten days of the session. A smaller 
body, with a more direct responsibility upon each member arising there¬ 
from, will tend to greater deliberation and rellection than the present 
system.”-’* 

One of the common argtiments in support of the bicameral system 
is that it increases the difliculty of gelling measures through the legis¬ 
lature by means of bribery and corrtiption or measures which an 
objectionable upon their intrinsic merits and for which there is nc 
popular fli'inand or necessity. Hut those who rely upon this argument 
overlook tlie fact that the device works both ways, since it may serw 
to di-lay or prevent the enactment of good Liws as well as bad «)nes. 
A committee of the People’s Power League of Oregon, in an argiimetii 
prepared in 1014 in support of a constitutional amendment to abolish 
the Senate in that stale, asserted that the Senate hail more often pre- 
vented the enactment of laws for which there was a popular demand 

•''”C»4vin, "The I’icnmcnl System in the.New York Legislature,’* p. 1*^0. A 
somewhat similar conclusiDii was re.iclied by Mr. I.ynn Haines in a '*tiidy of ili'* 
Minnesota legislature in 1011 and by Prnnkliii Hich'H>rn in his "Siory of lie. 
California Legislature of 191.L” Sec also the conclusions of Professor W. R. 
Sharp in his “Le probleme de la secondc chamber el la ih'mocratie nvxlcrn'-'” 
(1922), pp. 7^, 89, to the effect that America and Australian experience has 
failed to demonstrate the necessity of two elective chambers. ^ 

Text of the report in bulletin No. 4, of the Nebraska Legislative Reference 
Bureau, 1914. 



CONSTITUTION OF LEGISLATIVE ORGAN 


557 


than it had defeated the enactment of bad laws. Whether the assertion 
was true or not may be questioned, but it may at least be said that 
the possibility exists where the bicameral system is loiind. The popular 
iiotifiii that large double-chamlK-r legislatures insure greater safeguanls 
against liaste, corruption, and irresponsibility llian ilo small single- 
clianiber U>dies may be seriously doubieil; on the contrary, where the 
legislature consists of a small unicameral assembly each member's 
rcNponsibiliiy can be more definitely lixeil and there can be no shifting 
oi responsibility from one chamlK*r to another. Experience, with the 
I'.icameral system also shows that the operation of the legislative 
machine is frequently impeded and sometimes paralyzed by deadlocks 
between the two chambers, and it is hardly necessary to add that it 
is characterized by “logrolling*' and trading Uiween the two 
chambers.’*" The j5f>ssibility of deadlocks is recognized by the con¬ 
stitutions of various states (for example Australia and the South 
African Union) and provision has been madi* by which they may Ik* 
terminated.''* 

Another criticism of the bicameral system has been maile, namely, 
the increased expense in the form of salaries of members and the hire 
(»f extra clerks and other employees.’* 

In consitlering the merits of the bicameial system one further 
eletnent may he mentioned, namely that it was not adopted originally 
out of considerati(jns of utility, efficiency, or j'>rotecti«)n against the 
d(*spoiism and tyranny of single chambers bur was rather the result 
of historical conditions. Both in England anrl on the Omtinent second 
chambers grew into existence as the result of the existence in those 
countries of privileged aristocratic classes to which it was necessary 
to accord special representation in a separate cliamber. But for this 
necessity it is by no means ci*rtain that second chambers would ever 

Profess*»r H.irtheleiny, a member of the rrench chamber *>f deputies, in 
his excellent luwik “ Le probleme de la competence dans l:i clemfKrratie’* (l‘>l^, 
p. lUi), dwells iijjon the use which is made of the bicameral system in I-rance 
f ^r the sahntu^e t»f legislation. “To*» riflcn,'’ he says, “the lower chamber 
.adopts a metasure of dem«icratic niiriiidding while saying ‘the Senate will kill it’ ; 
too often it passes a bill without consideration, saying ‘the Senate will c*irrect it.*** 

‘*‘*As to these prenisions sec Temperly, “Senates and Upper (^Iiainhers,” 
pp. 59fT., and Marriott, “Second Chambers,” pp. 

In this connection it was claimed that the bicameral legislature of Gregon 
spent almost ten times as much money for clerical hire in IW as did the single- 
chamber legislature of British Columbia in 
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have been provided for. In the British colonies of America, Australia, 
and elsewhere the historical reasons which gave rise to the bicameral 
system in England never existed. To what extent its adoption in these 
latter countries was due to the unconscious force of imitation and to 
what extent it was due to deliberate creation and a conscious belief 
that it possessed distinct advantages over the unicameral system, cannot 
be determined. So far as the United States Senate is concerneil— 
and to a certain extent this may be said of the upper chaml)ers of 
federal unions generally—its creatkm was certainly the result quite 
as much of political necessity (the necessity as it was then understood 
of providing a separate chamber in which the individual states as such 
could be rejiresented) as of any belief as to the inherent superiority of 
the bicameral system.*'^'* Btit it does not follow that because the 
establishment of the bicameral system is a necessary condition in the 
jmK'ess of formation of federal unions or iK'cause it may possess certain 
intrinsic merits in such states, it is equally necessary and desiralde in 
unitary states. 


IV. Upper Chambers 

Constitution of Upper Chambers^ —It is not possible hero to 
discuss in detail the constitution of upper chamlxTs, even of the 
more important states. U|x>n examination it will be found that they 
may be gr(iu|K*d in the following classes: 

First: Those which are constituted wholly or predominantly upon 
the hereditary principle. Tliey include the British House of Lcirds, the 

Compare in this connection Marriott, “Second Cli.imhcrs/* p. 242. In 1^11 
Mr. I. M. Robertson, mcmlx:r of the British Parliament, in a chapter in a collec¬ 
tion of essays published under the title “Seconil Chambers in Practice” (I/mtlun, 
P*ll), thus evaluated the bicameral system: “There arc no v.ilid theoretical 
arguments for second chambers, apart from the sjH-cial cases of feileraiions like* 
the United Slates ami Switzerland ; and the theoretic argument ag.iinst them has 
never been met. Ilie supremacy of the seconil cluimber in the Federal constitu¬ 
tion of the United Sutes is illogic.d, indefensible, and injurious. The arguineiic 
from cxjvriencc turns out to lie invalid ; second chambers, are constant sources of 
friction where they are not mere instruments of delay, .ind delay c.in demonstrably 
be better provided for by another expedient. .Ml forms of seftate either frustrate 
the principle of representation or arc superfluities.” 

.^n able partisan of the unicameral system is Professor Laski (“ Grammar of 
Politics," p. 350 fT.), who thinks a single chamlHrr "hesx answers the needs of the 
moilern state." It is also advcKated by Mr. Lees-Smith in his recent book, 
“Second Chambers in Theory and Practice.” 
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{firmer Hungarian Table of Magnates (prior to Wb), and the former 
upper chiimber of Austria. Until recently there was a large herediiary 
element in the upper chambers of most of ihe German states, although 
it was not predominant.®® 

Second: Those which are composed wholly or in preponderating 
pari of memlxTs apjMjinied hy the executive for life or a term of years, 
which in countries having the cabinet system means appoininient hy 
the ministry. In this group are the Italian Senate, the Japanese House 
4 )f Peers, the Canadian Senate, the upper chambers of Qiieliec and 
Nova Scotia, certain Australian states, atid until recently New Ze.ilatid. 

Third: Those which are composed of tnetnhers elected directly 
fill the basis of the same sullrage as that it|>on which the lower chamber 
is elected. In this class are the Setiate of the IJtiited Stales (since P>1.^), 
the senates of the several states compositig the fecliTal union, the 
^irnaies of lirazil, Australia, New Zealaml, Swedeti, C'hile anil most 
Ilf the other Latin-American states, O-echoslovakia, and Poland.”*’^ 

Fourth: Those comjiosed wholly or preponderantly of memlxrs 
chosen by imlirccr election based on popular suffrage. In this class arc 
the upper chambers of France and Denmark. 

Fifth : Those composed f)f members elected hy the local legis¬ 
latures or councils. They include the upper chambers tif the Nether¬ 
lands, Prussia, China, Portugal, Union of Sr)Uth .Vfrica, and formerly 
the United Stales. 

Several upper chambers combine two or more of these methods 
of selection. Thus the Mritish House of Lorils contains hi»th herediiary 
and appointed members and so did a number of the Ointinental 
upper chambers prior to the World War. As stated almve, the Japanese 
upper chamber is composed of herediiary, appointed, and elected 
memixrs. The Danish upjXT chamber is cfimposed of two classes of 
memlxrs: those chosen hy indirect election and thfise appointed hy 
the crown. Similarly the u|iper chamber of ihe South African Union 
is composed of eight senators appfiinted hy the governor-general in 

There is a consiilcrahle licreilit.iry clement in the ^lp.^ncse Monse of Peers, 
.1 Iar;;e appointive clement, and a number of members wlm arc eleeicil, though 
not bv jMiputar election. 

®^Tbc members of the Irish senate will iiltimntrly be chosen by popular 
election, but by electors who arc at least V) years of age whereas members of 
the lower cbaxnlxr arc cliosen by electors 21 years of age and al>ovc. 
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council and eight senators elected from each of the four provinces hv 
the provincial council thereof.’*** The Spanish upper chamber pri(jr 
to 19.^1 contained three categories of members: indirectly elected 
members, hereditary members, and appointed members. The Jlelgian 
Senate since 1921 has consisted of three classes of members: populirlv 
elected senators, senators chosen by the provincial councils, and seiiatoi^ 
chosen by the Senate itself (co<ipted senators). The senate i)\ 
Rumania is composed of two classes of senators: those who are elected 
and iliose who are senators of right r.v ofjido. The upper chamlxr 
of Norway is uniciue in that it consists entirely of memlKTs co()piecl 
from the lower chamber. The Swiss upjK^r chamber also is peculiar ; 
in the majority of cantons members of the upper chamber are chosen by 
direct popular election ; in those which have lumicsgcmcinJcn they 
are chosen by the pcjpiilar assemblies, which amounts to the same thing; 
in seven cantons they are chosen by the cantonal legislatures. 

Merita of the Several Systems. —It will be seen from tlu- 
summary that the constitutions and modes of selection of upper 
chambers vary widely. It would be difficult to say which of these has 
the most (or the least) to commend it. As to those like the British 
House of Lords which are composed mainly of hereditary members 
the consensus of opinion now even in England is distinctly hostile. In 
fact, ch.imbers constituted on this principle have disappeared every¬ 
where in Europe except in Great Britain, and there the House of 
Lords has been deprived of real power, as we have seen. Appointed 
chambers, such as those of Italy,*’** Canada, and some of the Australian 
slates, are objectionable for various reasons. The members lH*ing 
appointed by the ministry of the day, the appointments are made as 
rewarils for parly service, or for the purjwse of “packing” the chamber 
in order to overcome opposition to ministerial policies, .ind in any 
a chamber so constituted, owing no responsibility to the electorate, and 

•’'•‘‘This provision f<»r the constitution o£ the upjn.T chamber, as contained in 
the South African Act, was to be in fc»rcc only ten years from the date of the 
taking effect of that act (May 31, 191(i). After that dale the Scniih African 
parliament was authorized to provide how the senate should be ouistitutcd. A' 
to the constitution of the upper chamibers in the Hritish dominions, see Keith, 
“ Res(H)nsilile Government in the Dominions,” vol. I, ch. 7. 

‘"'^Mn accordance with tlic reorganization measure of Mussolini, the Italian 
Senate is to become ultimately a body elected by the various economic, industrial, 
and labor organizations which are recagni7.ed by the Fascisti government. 
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uninfluenced by public opinion, is likely lo be weak and distrusted by 
the public. Such a body is naturally undemocratic, especially when 
the members arc appointed for life. For these reasons the late 
Pri»iessor Goltlwin Smith pronounced the Cinadian Senate lo be “as 
nearly a cipher as it is possible for an assembly lei»ally invested with 
lar^e powers to be.”*'*' In recent years the detnand fi'r “relorm” of the 
Senate has beeti widespread and to-day it is one oi* the paramount 
questions of Canadian politics. The only tliini; that c.in be said in 
favor of a chamber constituted on this principle is that it aiTords a 
meatis by which distinguished scholars and st.ttesmen, who could not 
k»ain access to it through popttlar election, may become members."* II 
it is a gain to the state to have such men in thi* legislature the tneihod 
of appointment may be commended for tints o|H‘ning the door to them. 
Since appointed members usually serve for life or for long periods, ii 
may also be argued that there is an atlvaniage in havitig one chatnber 
composed of men who are not influenced by the motnetitary changes 
of parly politics and who by rt'ason of their long letuires ac(]uire a 
valuable ex|H'rience which may be a distinct asset iti the perft»rmance 
of the increasingly diflicttlt tasks of legislation."^’ 

Popular Election of Upper Chambers* —mothod of 
direct popular election of the members of upper chambers in the 
same manner and by the same electorate as those hy which the members 
of lower chambers are elected appears to represent the iiicMlern 
tendency. The chief argument for this method is that it is more in 
harmony with current notions of democracy ami of popular res|HMi.si- 
hility. In fact the only upper chambers to day which share anything 
like equality of actual power and influence with tin- lower chamber 
are those which are elected by the people either directly (jr indirectly. 

Canada and the Canadian Qiicsticin/* p. ('timjMre also P«)rriff, 

“Evolution of die Dominion of Caaiada/* p. *'03, :iiul Markay, “'I'lie Unrefornicd 
Senate of Canada” (1927). 

It is tliroii>;li appf>intint*iU that a large numniT llali in scholars, scientists, 
literary men, and piililuists have found their way into the Senate. As to the 
value of appointments as a source of memliersliip in the legislature, see Sidgwick, 
op. at., p. 47^>. 

**-For this reason many rrcnchmen regrcllrd tlie constitiniona] amendment 
of 18S4 which abolished the pro\ision of the consiitiitional law nf Isr5 for 75 life 
senators. It is doubtful whether 1*rancc lias e\er had since that date a Senate 
equal in .ability and character to the Sen.ite of 1876-1 Ss5. Compare Hracq, “France 
under the Republic,” p. 8. 
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Those which arc composed of hereditary or appointed members in all 
democratic countries play a distinctly subordinate role—the modest role 
of '"revising” and of delaying bills passed by the lower chamber. 

On the other hand, it may be argued and was so argued during 
the debates on the proposed amendment to the constitution of iIk' 
United States providing f<jr the popular election of senators, that this 
method of choice w<jiil(l lead to the general lowering of the character 
of the Senate, that it would result in the election of a larger number 
of demagogues and politicians in the place of eminent statesmen who 
are often poor vote-getters, and tiuit it would even drive from the 
Senate a class of able men who wcmld be disinclined to seek eU^iion 
under a system which retpiired their active participation in long-dr.iwn- 
otit and expensive campaigns. That the change has had this ellect, 
in some measure at least, there is abundant evidence. Another e.hjeC' 
tk)n which may he matle to a chamber chosen by tlie same electorate 
as that which chooses the lower chamber, especially if there is no gn at 
disparity lx*tween the duration of their tenures and the ciualifications 
required for membership in it, is that in such a case much of the value 
of the bicameral system will be lost. 

If the two chamlxTS are identical in constitution, then the second 
is a mere duplication of the first. In that case you will have two rival 
chambers competing for leadership. Why then have two ? ('annot 
the will of the people be effectively made known through one? “If 
the two houses were elected for the same pericnl and by the same 
electors,” observed Lieber, “they \vould amount in practice to little 
more than two committees of the same house ; we want two bona fide 
dilTerent houses representing the impulse as well as the continuity, the 
progress and the c<inservatism, the onward zeal and the retentive 
element, innovation and adhesion, which must ever form integral 
elements of all civili/ation. One house, therefore, ought to lx* largi*; 
the other comparatively small, and elected or appointed for a longer 
lime.”*'’’* Some writers maintain that no advantage whatever is to be 
gained by the bicameral system if the two chambers are identical in 
const it III inn. In such a case it is, said Rluntschli, like employing diipli' 
cate organs to do the same thing. Rluntschli argued that the upper 
chamber ought to rest on a dilTerent basis from the lower chamber, 

*' Civil Lilxrty and Self-government,*’ p. 198. 
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that it ought, to some extent at least, to represent special classes or 
interests or }x>litical units as such without full regard to population ; 
while the lower chamber ought to represent the opinion and interests 
i)f the mass of population, and to this end the representatives ought 
ID be chosen by the whole body of the citizens.''' lodge Story was of 
die same opinion, llie division of the legislature into two branches, 
he declared, would lx? of little or no intrinsic value unless the orga¬ 
nization was such that each house could operate as a real check upon 
undue and rash legislation.**'*”' 

Indirect Election of Upper Chambers. —Ft was to avoid the 
aliove-meiitioned objections that some states have ado|ned the 
•nethoil of imlirctt election, the most important example of which is 
France, where the senators are chosen in each departmental circumscrip¬ 
tion by a college of electors wlui thetnselves (with the exception of the 
municipal delegates) have been choseti by direct popular electioti. 
There is little dtmiatid in France for the method of direct popular 
election of senators, such as led to the change in the United States, 
although there is considerable criticism that some of the electors are 
chosen not by popitlar vote but by the municipal councils, this for the 
same reascjii that the election of United Stales senators formerly by the 
Slate legislatures was criticizetl, namely, that it throws upon the 
niLinicipal councils extraneous duties of a p.irtisan characti-r and injects 
into municipal elections issues relative to senatori.il election.''" 

Election of Local Legislatures. —^The nn'thod of (dection 
by local legislatures or councils is a favorite one, and in states having 
the federal system of government it has something to recommend it, 

“ Allgcintincs Sraatsrcchr/’ hk. *1, cli. 6. Bui lirycc, n-ferring to 

tliii arguimnt, points out th.n iln.se who advance it are stopped hy the denuKTatic 
dii>»iiKi. I£ the .secund ch:iinl)er is .ip{M>iiiicd, or chosen hy a process of indirect 
election or hy .i restricted siitTragc, or represents |xirlicul.ir cl.isses or interests, 
then the principle of niotiern democracy is violated. If, therefore, there is to he 
an upper ehaniher deniovr.icy requires that it shall he elected like the lower hy 
p«»piilar suffrage. “Modern UeuHKracies,’* vol. II, p. 

“Comiiientaries,’* vol. I, sec. 

®®Sce Ouguit, “Droit cinisi.*’ vol. II, p. 2-16. "rhere have, however, been 
.some proposals for direct |)fipular election of the Senate. Sharp, op, rit., p. *^7. 
In France as in the United Stales the Senate has often heen criticized for its 
opposition to legislation demanded hy public opinion and favored hy the (Ehaniher 
of Deputies. For instances, see Bartlu^Iemy, “Lcs resistances au Senat," Kev, de 
droit public, 1913, pp. 371 ff., and Sharp, op. cit., pp. 94-95. 
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It was the method by which United States senators were elected for 
120 years, but it was abandoned in partly because of the inherent 
defects and difficulties of the method. So long as senators were chosen 
by the state legislatures there were freijuent deadlocks between the. two 
liouses, cases ot ilagraiit bribery were not lacking, the legislatures were 
often diverted from the discharge t>l their normal functions by long- 
drawn-fi.it senate;ri.d contests, and not infrequently *lhe election of 
members of the legislature itself was determined not so much on the 
basis of their qualiiic.itions as representatives but with refertMicc to their 
[)references for particular catidiilates for the United States Senate.**' 

Proposals for Organization of Upper Chambers^ —'J^ie (jiies- 
tion as tfj the best mode of constituting an upper chamber is one of the 
most difficult in the whole field of political science, and it has irequeiit- 
iy occupied the attention of political writers and of constitution makers. 
iTofessor (k)lcKvin Smith is said to have remarked that it passed the 
wit of man to construct an effective upper chamber which would give 
general ^alisfaclu>n. liven now there is no general agreement or iiiii- 
iormity of practice, althougli, as stated above, the tendency is to make 
the upper chamber a duplicate of the lower chamber so far as the source 
and manner of its election are concerned. 

John Stuart Mill advocated a second chamber constructed on the 
principle of political experience and training, without reference to consi¬ 
derations of birth or wealth. If <ine chamber, he said, represents 
popular feeling, the other .should represent personal merit, tested and 
guaranteed by actual public service and fortified by practical experience. 
If one is the people’s chamber, the other should be a chamber of states¬ 
men, a council composed of all living ptiblic men who have passed 
through important political offices or employments. Stich a chamlH-r, 
Mill argtied, wcjukl be not merely a mcnlerating body, or a simple check, 
hut also an impelling force. It would be a body of natural leaders 
and would guide the people forward in the path of progress.**" The 
K\st constitution of the second chamber, he declared, is that which 

**" As t(i tiu’sc objections nnd the actual experience, sec Haines, “ The Election 
of Senahirs** (IWft), chs. 7-8. 

***“ Representative Government,” ch. 1.^. Mill sugf;e.sted that such a chamber 
might include all who had had distinguished legislative experience, all who had 
held high judicial p«isitions, al! who had been members of die cabinet for at least 
two years, all who had held the highest posirions in the army and navy, all who 
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t-mbociics the greatest niimlxT of elements exempt from the class 
interests and prejudices of the majority, but having in themselves 
nothing offensive to democratic feeling. 

Proposal of the Bryce Conference. —In 1918 :i conference 
of which Lord Bryce was chairman, appointed to study anil report 
upon the question of the reform of the British House of liords, made 
an elaborate report in which it examined llie various systems by which 
existing upper chamlxTS are constituted and elected, and it recommend¬ 
ed the recruitment of the Britisli upper chamber by a combined process 
of derivation and cooptation under which a large majority of the 

members would Ix' chosen by, though not from, the House of <Ca>m- 
mons, divided into geographical groups. The other members were 
to be selected by a joint committee of the two houses on the basis 
(if the great interests from which the House of Lords originally 

spr.ing.*”* The report was not favorably received, no action has been 
taken upon its proposals, and the House of Lords still remains 

“unreformed.” 

Lessons of Experience.— Reason and experience would 
seem to suggest that if legislative bodies are to continue to he 

organized on the bicameral principle the two cliambers should lx* 
cfnisiituied on different liases and principles."'* The members of one 

h;ul held diplomatic posilinns of the first rank, and those who had been governors 
(if oilnnics for a certain length of time. In short, mcmilxrship in this chamber 
dioiild, he said, be restricted to those who liad attained legal, political, or military 
distinction. 

(5i» Yext of Lord Rrvcc’s letter to the prime minister acrompanyin>; and ex¬ 
plaining the Report in McMain and Rogers, “The New nonstihiiions of Europe,” 
i»p. *57.?, .ind llicir comments, pp. 4^ IT. The Bryce proposal is crifiei/ed by 
Sharp, op. r//., pp. IPilT., and by Lees Smilli in his “Siroiul ('h.riil/ers in 
Theory and IVaclice,” pp. 21 fill. The latter author advocilis the Norwe>»ian 
method of coiipting a second chamber from the mem' ership of the lower 
thamlier (pp. 249 IT.). 

Mr. and Mrs. Sidney Webb, in their “Constitution for the Socialist Common¬ 
wealth of (Jrcat Britain” (pt. II, cli. 1), critici/c the existing bicameral system, 
hut, impressed by die overwhelming? burden of modern legislative a'-srmlilies, 
they pro{xisc a division of its functions into two parts, one part to be i-onfided 
to a “ political ” parliament, the other to a '* social ” parliament : in other words, 
they propose two parliaments lieiwccn which the functions of legislation shall lie 
divided. The scheme is criticized by I-aski {op, cit., p. S37) as ‘‘aiiracfivc ” 
but “ unworkable.” 

Compare the conclusions of Professor Sharp in his “Prohlemc <le la 
secondc chambre” (pp. 75, S9, 129), that Australian and American experience 
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chamber ought to enjoy longer tenures, they ought to represent a 
larger constituency, higher membership qualifications ought to be re¬ 
quired of them, and thc*y might well be chosen in a different manner 
and by a differently constituted electorate/^ But as stated above, 
modern democratic iioticjns are not favorable to such chambers. 
Where these requirements exist there will always be one chamber 
smaller in size than the other, possessing a higher degree of experi¬ 
ence and perhaps of ability, more conservatism of spirit, and represent¬ 
ing more fully the higher properly and intellectual interests of the 
state. Thus the high age qualification (the attainment of the fortieth 
year) required of senators in Belgium, France, Poland and Italy (ih»: 
forty-fifth year in Ozechoslovakia) has had the effect of securing more 
experienced statesmen in the legislatures of those countries. The 
longer ten tire and the larger constituency of memlicrs of upper cham¬ 
bers generally have had something of the same effect. 

Distribution of Seats in Upper Chambers. —As to tlu* basis 
of representation in upper chambers two rules arc followed in 
practice. In the first place, in most federal unions members are appor- 
tioned roughly among the provinces, departments, or states on ihi* 
basis of population. This method is followed in France, Ciermany, 
Ik'lgium, <]anada, ami other countries. In the United States, Brazil, 
and the ('ommonwealth ol Australia the principle of eijuality of re- 
presentation prevails. In the United Slates each slate has two senators, 
in Brazil three, and in Australia six. In view of the vast inequality 


sh«j\vs the inutility <if two ch:inilx!rs when one is, .is to its mode of election, 
a mere duplicate of the oilier. Democr.uic Idqic, as lie poinis out, requires that 
the upper chainher shall lie elected upon a sulTrage as broad .is th.it of the Inwcf 
chamber ami consei]iientIy must possess equality of powers witli the lower 
chamber. Yet if it is so elected, and so endowed with authority, its value as a 
moder.itin>; and restraining chamber will be in Kirgc measure gone. 

The Hryce Re|^iri recommendcil that the tenure members of the pro¬ 
posed Itritish up|xrr chamlicr should be longer (12 years) than tliat of members 
of the I louse of Commons, and that its membership should not be renewed at 
once in its entirely but partially at stated intervals. It may be noted that the 
constitution of Ireland fixes the terms of senators at 12 yc.irs. More interesting 
still, it lays down that “the senate shall be composed of citizens who have done 
honor to the nation by reason of useful public service or who, because of special 

? iialifications or attainments, represent important aspects of the nation’s life” 
Art. 29). But since senators are to be elected by the people it is not easy to 
see how this requirement can be enforced. 
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(,1 population among the diffcTcnt states it is hard to defend the 
principle of equality of represenuition uixin the theory of demcKracy. 
In ilie United States where the state of New York with a population 
of more than 12,500,000 has only two senators, whereas Nevada with 
a |Yopulation of about 91,0(X) has two, the inequality is absurd and in- 
clrfiiisible. On a proporti«iiial basis New York would be entitled to 
senators. The live slates of New York, Pennsylvania, Illinois, Ohio, 
and Texas have forty-two million inhabitants, or alxiut A4 per cent of 
tin* total population of the country, yet in a Senate of ninety-six memlx'is 
they have but ten, that is, slightly more than 10 per cent of the total.' ’ 
Powers of Upper Chambers. —It has long been an alntosi 
universal practice to confer iipcni upper chambers certain special 
j'owers which lower chambers do not possess, 'rhiis the House ol 
Ijirds is the Supreme C'ourt of i\ppeal for (Ireat Britain, in cases 
.irising in the Uniletl Kingdom, althotigli its jtirisdiction is exercised 
Ml fact by the Lord C^bancellor and six law lords. As already .slaieil 
.thove, the tippiT chamber in various Ktirope.tn countries may serve 
.IS a high court of justice for the trial of the chief of state, mini.sters, 
and all persons charged with olfenses against the safety of the state. 
In the United States and some other countries it serves as a court for 
the trial of impeachment cases. In Chile it is a sort of “competence- 
conflict" court, charged with deciding ilis|>ules betweeti the administr.i 
live and ]X)Iitical authorities on the one hand, and the superior courts 
(»f justice on the other. In (iermany under the old constitution it 
ewreised numerous judicial and administrative tx>wers. In I'ranci* 
and Poland its consent is necessary to a dissoliilion of the C'hamher 
o( IX*[)Uties. Tn the United States its assent is necessary to the validity 
*»r presidential appc»intments to public office and to the ratification n\' 
treaties, and in C'hile it is charged with advising the president u|X)n 
any questions upon which he may desire its opinion. In (^hile also 
proposed laws relating to amnesties and general jiardons may originaii- 
only in the senate. 

On the other hand, upper chaml)ers geturally are on a fooling 
of inequality with the lower chaml)ers in respect to financial legislation. 
In Great Britain, the United States, France, and various other countries, 
particularly those of Katin America, revenue hills cannr)t be initiated 

and Ray, “Introduction to American Government,” p. 346. 
fJA*. P.S. —37 
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in the uppvr chamlxTs. In France ihere is a dillcrence of opininn 
as to whether the Senate has power to amend or reject the hudj^ei .is 
passed by the lower chamber. The preponderance of opinion seiins 
to be that while the Senate has no jw)wer to propose appropriations «p' 
new taxes it may reduce amounts voted by the lower chamber .im; 
may even re.store it<‘ms in the budget proixwed by the ministry but 
which have been .stricken out by the lower chamber.*’'* 

^*'*As to this see Dii^uit, “Droit const." (l')H), vol. II, p. 3.57, and Esinun, 
“Droit const." (5th ed.), p. 9()9. 
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V. Ca)NSTITi:TIC)N OF LoWhR GlIAMRKRS 

General Principles^ —Cfiiiccrninj^ the coiislitiition and itkkIc 
'■f recruitim*iit of the lower chamber then* is now substantial 
unanimity of opinion and of practice that it should rest upon a popular 
liasis, that its members should be elected by direct, equal, secret, and 
what is commonly described as universal suflr.i)»e, and that the tenure 
of their mandates should he of relatively .short duration. Prior to 
the recent constitutional chan^jes in Europe, this view and practice 
was not, however, universal. In some of the CJerman slates (notably 
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Prussia) the lower chambers were chosen indirectly by electors wh- 
themselves were elected according to a three-class system under which 
the voters were grouped on the basis of the amount of the taxes whio 
they paid. The result was in large measure the disfranchisement o* 
the working and professional classes and the devolution of the legisl.i- 
tive |M>wer upon the representatives of the wealthy, and especially iIk* 
large land-owning classes.** An almost equally undemocratic system 
prevailed in Austria until PX)7. In Belgium prior to 1921 where, 
|Xiinted out in a previtjus chapter, a system of plural or weighted voiiiiu 
prev;iiled,“ the CatluJic party was .able to elect the majority of the 
members of the lower Chamber, while, in consequence of the system, 
the strength of the Liberal and ScK'ialist parties was greatly reduced.” 
To-day, however, there appear to be no lower chambers in EurojK^ im 
A sia which are indirectly elected or elected upon the basis of a 
restricted or unequal suffrage. 

The Basis of Representation^ —A principle which is now 
almcjst universal is that representation in the lower chamber (and 
in some stales likewise in the upper chamber) shall be based upon 
the total population, including citizens and .iliens alike, men and 
women, adults and minors, rather than upon the number of voters. 
In several .states of the American union, however, there are deviation^ 
from this principle. Thus in Alabama and Idaho the basis of apportion 
ment is the total niimlxT of votes polled at the preceding election: 
in Arkansas and Indiana it is the number of male inhabitants 21 years 
of age or over ; in Massacluisetts it is tin- number of legal voters ; and 

' fn i -r.* .!iiiMue of this arringemcnt the Social IXmocniiii' parly, whost 
incp IxTsliip w.is ciiir.pnscd in prc{)oiidiT;iiiiig part of the wurkiii^ chis.ses, snnll 
shop keepers, and to sonic extent of professional men, idthough :ihle on occ.isions 
to ell'l l as many as 1(10 members to the imperi.il Reichstag, which chamber w.is 
elected on the basis of m;inlioiKl suffrage, were rarely able to elect any members 
at all to die lower cli.iinber of the Prussian legislature, wliicb rested on tin' 
three cl.jss system described above. Thus in the Prussian elections of l*)l)3 the 
two iMiiserv.ilivc parlies with 372,11? votes elected 2n? members nf the Taindt.ig. 
while the Soci.il Democratic parly with 31-1.HO votes did not elect a single 
me'ii’.MT. Again in die elections «»f I^OS the Conservative^ reinrned 212 members 
while the Social Democrats elected none. As to this cxtrcnely undemocratic 
system of represcntatiini see the details in Ikiriheleiny. “ l.es institutions politique-* 
cle rAllemagne conieinporainc,’* pp. 6S IT. Also an illiimiiiaiing article by 
Ch. lirix'ard, entitled " La roformc 6Icclnr,ilc en Pnisse et Ics partis.” ffrr. Pol. 
et Pitrl., July, 1912, pp. 287 ff. 2 Sec supra, p. 552. 

■■*Scc Rccd, “ (hivcrnment .ind Politics of Belgium,'* p. 41. 
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111 North Carolina aliens are not counted in lU-urininiiii; the h.isis of 
representation. In France there has been considerable public sentiment 
in recent years in favor of basing representation in the parliament upon 
die French population alone and of excliuling aliens from the basis 
of apportionment—^this for the reason that the presence of large 
iiLiiiibers of aliens in certain districts and their almost total absence in 
(ithers leads to inequalitiis of representatirni which are artificial and 
unjust.^ Soniething might be saiil in favor ol basing representation 
upon the voting population alone, but in most constituencies it would 
make little dilTerence in the result. 

Deviations from the Principle of Equality of Representation. 

-While it is the theory that representation shall be baseil uium popula¬ 
tion and that constituenci(\s of substantially eipial population shall be 
icpially representetl, in fact there are frec]ueni deviations from the 
jiriticiple. Thus it is a common provision in constitutions (for example 
in the American and the bVench constitutions) that each state, county, 
town, nr district shall be entitled to at least «)ne representative however 
small its population. As a consequence of such a |)rovision four 
American states (Delaware, Nevada, Wyf)ming, and Arizona) elect «me 
representative each to (/Jiigress although their populations are below 
the Congressional c]uota- that of Nevada far below it. So in France 
there are, or were recently, some districts with populations of less 
than 14,000 each which elected one deputy, while there were others 
with populations exceeding 112,000 which elected only fine."* In some 
American states the constitutional provision that each county, regard¬ 
less of its populatirm, shall be entitled to one and only one senator, 
f lays havoc with the principle of e<|ualiiy of representation. Thus 
in New Jersey under the operation of this rule Cape May county, 
with a fiopulation of about 20,000 inhabitants, elects one senator while 
I^ssex county, with a population in excess of 5(!O,(XI0, elects but one 
senator. Somewhat similar inequalities are found in Maryland, South 
(Carolina, and other states. In some of the New I'Lngland states where 
the town system of representation in the legislature prevails, the in- 

^Thiis according t«) the census of l‘;()6 the arrondisscmcni of Hriry had a 
population of lt)0,52^ and elected two deputies although aliout ?6 per cent of the 
fuipulation were aliens. Somewhat the same situation existed in the arrondiss- 
ement of Nice, where one third of the fKipuIatinn were aliens. 

Compare Moreau, “Pour Ic regime parlcmentairc," p. 294. 
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equalities are still more flagrant. Thus in O^nnecticut certain smai; 
towns with four or five hundred inhabitants each have the same numlx-r 
of representatives as cities like New Haven with 150,000 inhabitants' 
The four principal cities of that state contain about a third of iW 
total populatirin, yet they elect less than one thirtieth of the represeiua 
tives in the lower house of the legislature. The provisions in somv 
state constitutions which limit the number of representatives which 
certain counties having large cities may elect (c.g., New York ainl 
Rhode Island) also lead to flagrant inequalities of representation. 

Redistribution Requirements^In order to insure a Ci)rrf^; 
pondence between the representation of a district (or in the case of 
federal unions, of a state or province) and its growth in population, 
some cemstitutions (e.g., the constitution of the United States and those* 
of some e)f the individual states) require that a census of the popiila 
tion shall he made at stated intervals and that there shall be a 
rea[)pc>rtionment or redistribution of representation, on the basis of the 
results thereof. Hut there is no way of enforcing compliance on the 
part of the legislature to whom .such injunctions are addressed.* For 
many years it was a standing complaitit by the Social Democrati.. 
party iti Ciermany that no substantial redistribution of seats in the 
Pru.ssian legi.slature was ever made subsequent t(» 1X60 and none at 
all of .seats in the Reich.stag after 1871. In consei|uence of the growth 
of cities it came to pass that they were greatly under-represented in 
compari.son with the rural districts, which were correspondingly over¬ 
represented.^ All together it was quite the most uni‘i|ual .system of 
representation in the world. Since the strength of the Social Democratic 
party lay chiefly in the great industrial centers while that of the 0)n- 

^0)111 jwre Ocak-y “Our State Constitutions.” p. 72; Ford, “ Riir.d Domiiu 
lion of (lilies in Connecticut,” Aftw. Affairs, vol. VI (1002), pp. 220 If., and Jones. 
“TIic Rotten Roroughs of New England,” North Aout. Rcr., Apr., I‘>l 
pp. 486 fT. 

^1'lius there is a provision in the constitution of Illinois requiring that .i 
rcapportionment of reprc.scntatives shall lie made every ten years, hut the legis 
lature did not comply with the requironent after the census of I*)l0 nor after 
that of F>20. Likewise the Congress of the United States made no reapportion 
ment of federal representatives after the census of V)2Q. 

**OetaiIs in <>gg, “Government of EurojH?,” pp. ri44, 661. As already .staici! 
alxivc, the three-cla.ss system of voting in the Prussi.in elections was suflicieiit, 
even under an equitahle system of representation, to keep Soci.d Democratic renre 
sentatives out of the legislature. 
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scrv.nive parties was mainly in the country districts, the effect was to 
keep down to relatively small proportions the representation of the 
funner, and it was for this very reason that the ruling classes refused 
to (HTinit a redistribution of seats. 

Electoral Circumscriptions.— For convenience in choosing 
representatives and to insure a closer relationship l)ctween the 
re[>resentative and his constituents, it is the practice in all countries 
t(» divide the territory into electoral circumscriptions, districts, or coii' 
siiiuencies, from each of which, ordinarily, one re|'resentative is chosen. 
The entire chamber might lx* chosen from the country at large on a 
general ticket, each elector being allowed to cast a vole for the entire 
mimher ; but in stales of considerable area, where several hundred 
memlxTs are to lx* elected, such a methcxl would obviously lx* im- 
practicable. The time and effort involved in voting such a ballot 
would he considerable ; and what is of more importance, the ignorance 
of the elector concerning the candidates from distant parts of the 
Slate would be so great that an election under such circumstances woulil 
he largely a guess. 

General Ticki^t vertUM Single-Member Districts —In the 

laying f>ut of electoral districts two methods are employed : one is 
to divide the state into as many districts as there are representatives to 
lx* chosen and allow a single memIxT to be chosen from each ; the other 
is to create a smaller number of districts, from each of which a mimher 
of representatives is chosen at large on a general ticket. The former 
is known as the single-member district plan; the latter, as the general 
ticker metluxl. Each has Ix'en employed by most slates at different 
limes in their history, hut nearly all came ultimately to adopt the single- 
memIxT district method, allhrxigh the recent sj?read of the system of 
proportional representation has necessitated llie adoption of the general 
ticket system in one form or another in the countries where it has 
Ix'en introduced except where the form is that of tlie single transfer¬ 
able vote. In the United States, for a long time, representatives in 
(-ongress were chosen from the stale at large, each elector Ixing allows! 
to cast a vote for the entire ticket; but the objections to the meihcxl 
wen* so .serious that Omgress in 1842 enacted that thereafter they 
should be chosen hy districts containing as nearly as possible cc]ual 
populations, and this rule still prevails. 
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In Great Britain the single-member district method has long 
prevailed, though from 1867 to 1885 a few of the more popuhjus 
boroughs were permitted to chcKise their members by general ticket. 
These! were the so-called “three-cornered” constituencies, thirteen m 
number, in which a minority of not less than two fifths was alknvcd 
to choose one member." 

French Practice^ —Tlie method first employed in the 'I'liinl 
French Republic for chcM>sing members of the ChamlxT of 
IX'puties was the single-memlxT district system {senttin (rarromUsse- 
ment or senttin uninQmimil)\ hut in 1885 the general ticket method 
was adopted, undir which all the deputies apportioned to each 
department were elected from the department at large by general 
ticket (senttin tic listc). Under this law the .kS deputies t(3 which the 
ilepariment of the Seine was entitled were elected on a single ballot, 
each elector having .?8 vtjtes. In consequence of the alarm in 1S89 
caused by General Boulanger's threat to take a plebiscite of France on 
the issue of his dismissal from the army and the success which he 
achieved in several elections,—a success which was greatly faciliiaied 
by the general ticket system,—the French parliament made haste to 
abolish the system and to restore the single-memlxT district system. 

In time, however, widespread dissatisfaction with the latter tm thml 
grew up and a demand was made for a return to the general ticket 
system. The chief grounds of complaint were that the system of 
election from small districts had the.effect of lowering the ch.ir.ictir 
of the chamber by making the representative a mere agent (mandifttitr) 
of his petty district— deputes dc elochcr they were called- chariieil 
by his constituents with obtaining appropriations for public works, 
construction of rail-roads, appointments to office, decorations for 
prominent residents, etc. The system was denounced as depiiNnnsm 
in.stead of parliamentarism; as Gambetta in his day had decl.ireil 
France to lx\ under such a system, a miroir hrise, so Briand and others 
now declared her to he a marc stagnantc. Furthermore, election from 
small districts greatly facilitated the power of the government to 
control the elections, as experience during the Second Empire and 

the existing W constituencies in Great Hritain ami northern Ireland, 
^76 elect one member each, 18 two members each, and there is one which elects 
three—the Scottish Universities combined. 
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during the presidency of MacMahem had clearly demonstrated. 
Finally, another result of the system was the exisu-nce of llagrant in¬ 
equalities in the population of the districts and consequently inequalities 
of representation.'** In these circumstances a l.iw was passed in FU*) 
reestablishing a system of serntin tic listc but dilTerent from the system 
of lSiS5 in that it was coupled with a system of pro|H)riional re|wsenia- 
ticin and subject to the restriction that not more than six deputies 
should be chosen on a general ticket; that is, the ilepartment should 
Ik* the election district only in case it w.is not entitlul to more than 
six members. Without this latter modification the SO deputi(\s to which 
the department of the Seine was entitled wouhl have been i*lected 
from the department at large upon general ticket, each elector having 
>0 votes—a system which would obviously have bi’en impracticable. 
The working of the law of lOp), howewer, proved unsatisfactory, and 
in P>27 it was repealed and France returned again to the system i»f 
scrittin iVarrontlisscmcnt. 

Practice in Other Countries^ —Italian ]>raetice, like that of 
France, has oscillated Ix'lween the two systetns. From to 

1910 the single-member district system was in force. In the latter year, 
however, Italy followt‘d tin* exani|de of France and returned to the 
general ticker system with propciriional representation. Under the 
regime of Mussolini certain changes to Ik* explained below have Ixeii 
introduced. In the other countries where schemes of prfiportional 
representation have recently been introduced tin* general ticket system 
has necessarily taken the place of the single-memlx'r district system. 

In the states of the American Union the single-member district 
methixl of choosing representatives is the rule, though there are a few 
exceptions. Likewise in the choice of members of miinici{)al councils 
the district or ward melhfKl generally prev.iils, especially where the 
single-chambered council exists, though there an* some notable ex¬ 
ceptions, especially in cities which have introduced the commi.ssion 
form of government. In some municipalities a mixed system is em¬ 
ployed, according to which a certain number of members, in addition 

have reviewed the history of tliis niovrment anil disenssed the .irgiimeiits 
which were pur forward in favor uf the :ilxj]itinn of the semtin {Vtirmtulissttncnt 
method of election, in an article entitled “Electoral Reform in France," Amvr, 
Pol Sci, Review, vol. VII (I<>H), PP- fdOfT. 
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to the ward representatives, arc chosen from the city at large on 
general ticket. 

Advantages of the Single-Member District Method.—O ik* 
advantage of the single-member district method is its simplicity and 
convenience. Where the country is divided into as many elecioral 
circumscriptions as there are representatives to be chosen, the task ot 
the voter in each district is restricted to the simple duty of casting j 
ballot for one representative. Owing to the necessarily restricted are.i 
of ihv. electoral district under this system, the chances are considerabK 
that the candidate will be better known to the voters than woiiKl 
be possible under the general ticket system, which requires largei 
districts," and that he will in turn be more familiar with the needs and 
conditions of the district which he is chosen to represent. It alTords 
a mc‘ans of establishing a closer relationship between the elector and 
his representative; it tends to increase the responsibility of the voter 
in choosing his representative and at the same time perhaps intensi¬ 
fies the interest of the re[)rescniative in and his responsibility to his 
constituency. The Hon. A. J. Balfour, speaking in the House of 
(Commons on April 1.^, 1894, said, “I have always been of the opinion 
that the whole basis of representation in this House is a local basis, 
and that the various IcKalities, when they send representatives here, 
while conscious, of course, of the im)H;rial obligations resting up«>n 
them, must vote as localities and have regard to the interest c»l 
localities.’*'- Experience has shown in fact that the election of re¬ 
presentatives on a general ticket from large districts will not prevent 
them from regarding themselves as the immediate representatives 
a particular part of the district. By agreement and understandings 
among them they are likely to divide the district into small constiiu- 

''Anmns the advocates of the stngle-mcnribcr district method were Montc' 
quieii ("Esprit dcs lois,” English cd. by Prichard, vol. I, p. 166), Sidgwii*^ 
(“Elements of Politics,” p. 3%), Rluntschli (“ Politik,” p. 4-14), Esincin (“Droi' 
const!tiltionnel,” p. 20^), Kroujtham ("The Pritish Constitution,” “Works,” vol. 
XI, p. 7^), and Bradford (“Lc-ssons of Popular Government,” vol. II, p. IfsS). 
Where several candidates arc chc!Sen from the same district, says Bradford, th>' 
voter “has to decide upon their relative merits without even the parly guide, 
a task for which he is unfitted, and which, unless he has some special oliject tcr 
gain, he will renounce in disgust.’* The system is favored by Laski (op. cit.. 
p. 31K), subject to the qu.ilification that no constituency should be limited b\ 
law or custom to the choice of a resident of the district. 

laPtff/. Debates, 4th series, vol. XXIV, p. 386. 
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eiicic'S, each charging himself with the care of the particular interests 
ot the one which he regards as his own. Indeed, according to Poincare 
and others, this is actually what happened in France when the general 
ticket system was introduced in 1885. Each former circumscription 
insisted upon its own particular deputy to look after its special interests 
.ind by mutual agreement such an arrangement was brought about.'''* 
Tlie constitution of France and of the European coiiniries generally 
expressly declare that deputies shall lie the representatives of die entire 
nation and not of their particular districts, but as C'arre de Malberg 
has conclusively shown, such provisions are, certainly in F'rance at 
least, mere pious declarations which mean little ur nothing in fact. 

Another advantage of the single-member district method is that it 
lends to secure representation of the minority paiiy in the state, city, 
or province, as a whole. Obviously, if all the representatives are 
chosen at large on a general ticket, the party having a bare tnajority 
will elect all atid the minority none. Thus in the United States, as 
long as representatives iti ('ongress were chosen from the state at large, 
the majority parly in each usually elected the entire congressional 
delegation ; whereas if the district ticket method had prevailed, .some 
districts in states not overwhelmingly in control of one party or the 
other would have chosen representatives belonging to the minority 
party. ITie injustice of such a scheme led t(» the substitution of the 
district methcKl, as has been said, by an act of (anigress in 1842. In 
the same way it happened under the general ticket system establish¬ 
ed in France in 1885 that the majority party in the department was 
able to elect all the dejiuties to which the department was entitled 
(in case of the department of the Seine altogether) and the mi¬ 
nority elected none. If such a system had been established in F)l*> 
without a system of proportional representation the Radical and Radical 
Socialist parlies with 21fi,000 votes in tin* department of the Seine 
would have lK?en able to elect all the 50 deputies to which the de|>art- 
ment was then entitled, while the vt)les of the 107,0(X) “unified" 
Socialists and those of the Progressists, Nationalists, and Clericals would 
have counted for nothing. 

Poincare, "Vues politiques,” in Fur Revue de Piin\, Afiril 15, 19J0 (voL 
XVin, p. 851, and Fcrncuil, “La n'forinc electoralc,” Rn’. Pot. ct Purl., vol. L1X» 
p. 465. 
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Objections to the Single-Member District System.F— '1 he 

objections to the single-member district method are : first, that it 
narrows the range of choice and often leads to the election of inferior 
men. This is notably the case in the large cities where the ward 
system of choosing aldermen is almost universal. Experience 
abundantly proves that in cities where such a system prevails not only 
inferior, but often corrupt, representatives are chosen. In the second 
place, the district system leads to the choice of men who regard them¬ 
selves as the representatives r>f Ifxal interests rather than men wlu) 
consider themselves as the representatives cif the interests of the country 
as a whole, and the men chosen therefore are likely to take a narniw 
and particularistic view of public questions instead of a broad national 
view. Tlie experience of both France and Italy with the scnitin 
trarronJissement system of choosing deputies clearly established the truth 
of this statement.’^ 

Tile district system encourages the view that the representative 
is the mandatairc of his constituency rather than of the country ; that, 
in short, he is commissioned to represent a part rather than the whole 
of the slate. As pointed out above, it facilitates the power of the 
government to control the elections, since the smaller the district the 
more easily it can influence the decisions of a suflicient niimlxT of 
voters to obtain the return <»f government candidates. This evil h.is 
been especially great on the continent of Europe and it constituted one 
of the principal reasons which led the French in to abandon for 
a time the system of scrittin iVatromlisscment. Moreover, the custom 
which regards the legislator as the representative of a particular locality 
is res(ionsible for the election of men whose energies are likely u» 
be engrossed with the pressure of petty local influences, and therefore 
often deprives the state of the services of able statesmen who would 
lx* willing to serve in the legislature could they be freed from such 
influences. 

In the third place, the system increases |X)werfully the tempta¬ 
tion of legislative majc»rities to “gerrymander" the state, that is, to 

’^Scc my article on •‘Electoral Reform in France,” cited aUivc, where a 
summary of French opinion will be found. 
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construct the electoral districts in such a way as to i;ive the m.ijoritv 
party more representatives than its voting strengili entitles it to.*'* 

Qualifications for Membership in the Legislature.—^'riie 
constitutions of all stales prescribe certain qualilications for eligibilii\ 
to the olBce of representative, and some expressl) lay ilowii a luiinbei 
ut (lisqualiHcations. The cpialilications relate lor the most part ti» 
citizenship, age, atui residence ; the disqualilicaiions relate mainly to 
the incompatibility of the legislative function with that of public ollice. 
The propriety of excluding aliens from memlKTship in the legislative 
lH)dy is universally recognized, for the reason that aliens, owing iv» 
permanent allegiance to the state and having perh.ips only a transient 
interest in its welfare, cannot be expected to possess the requisiti- 
i|iialifications for participating in its goverjimeni. Mcneover, their 
j'.resence in the legislature would afford a possible means through wliich 
the mischiefs of foreign influence might find their way into the public 
coiincilsJ‘* 

Practically all constitutions require of the representative the attain 
ment of a certain age, for the reason that the experietice and kttmvledge 
necessary to a successful discharge of legislative duties are not likely 
to lie possessed by minors. Some states, like (Jreat llritain, reipiire 
merely the attainmetu of the majority-tweniy-oni* years of age, aiul 
this is the rule in the Hritish dominiims;*" most states, however, insist 
n\\ a higher age, twenty-five for the hiwer cliaml*.er, thirty for the 
upper, while some require the attainment of a greater agi*. Tims 
Helgium, France, Italy, and Poland require the attainment of forty 
years for membership in the upper chamber, although only twenty- 
five years for membership in the lower chamber. O/eehoslovakia 
requires .^0 years for the lower house and for the upper; (^hile 

^■'*Scc Cominniis, Pniptirtioiial Rrprcscniati(»n,” cli. L f'M- .1 disi iisswin nf tin* 
c\ils of llic <listric-l sy'‘l<'rn witli p.iriiciil.ir rrfenncf i«> il»r pr.iriicc nf Kerry 
m.MulerinK : sec .iKn Rcinsili, “Amirican t.rKi'*l.uiiris/’ pp. '<)".?■ 10. 

Siorv, ■■ tliiinmrntarii xnl. I, sct. MS; .iKu T/ir /vv/r;.///'/, No. 

*"Slory ohstTM'd tli.M “.il| iiist n’lsoniiiK” is .iKainst the \i«\v ilial llu- oic-rr 
ntt.iinmcnr i»f the ivvcniy-HrM year is .1 proper a^c cpi ililK.iiioii ffjr fii*- nlxTsliip 
in the IcKisIalixc !x*><Iy (“(aiminciifarics,” see. M7). Hut roinparc niiiiiischli 
('*Allgcmcincs St.iatsrccht." Iik. If, ch. 5), who priintnl out that the Ent;lisli 
.statesmen Pitt, Burke, Fox, (Irev, Canning, and Iz>rd lolin Rii'-scll were .ill in 
Parliament at the .age of twenty, as w.is .ilso true of the Hungarian statesman 
Francis Deak. 
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21 years for the chamber of deputies and 35 years for the senate. A 
few, like Denmark, make no distinction between the age requiremenis 
for eligibility to the two chambers. 

The Residence Requirement $ European Practice^—Koi- 
dence in the district which the member lepresents is required by 
{Xisitive law or custom in many states. In the United States the re¬ 
presentative in Congress is required hy the constitution to Ik* an 
inhabitant of the state, but neither the constitution nor the 
statutes require that hi* shall he a resident of the district. NeverthelcNS, 
a custom so strong and universal as to possess almost the force of 
positive law re(|Liires that he shall he a resident of the district, .nul 
this rule has rarely been disregarded in practice.’” The popular 
notion is that an actual rcsid(*nt will feel a deeper concern and possess 
a more intimate knowledge of the needs and conditions of his con¬ 
stituents than a non-resident would. In England, formerly, residence 
in the district was required by law; but for a long time the rule was 
systematically ignored, and the statute requiring it was repealed in 
1774. “It was found,” said Judge Story, “that boroughs and cities were 
often better represented by men of eminence and known patriotism, 
who were strangers to them, than by those chosen from their own 
vicinage.””* Ilie election of non-residents to represent constituencies 
to which they are to all intents and purposes strangers is an occurreiue 
so common in England that it has come to he almost as much the 
rule as the exception. There has been no parliament for many years 
which has not contained a large number of memlKrs who represented 
districts in which they were not residents. The English practice noi 
only has the effect of securing the election of representatives who 
are more free from the tyranny of petty local interests and who are 
likely to take broad national views of public questions, but it affords 
a means of bringing into and retaining in public life able men who 
otherwise would be unable to obtain seats in parliament. There have 
l>ecn times when some of the most distinguished leaders in English 
public life would have been in retirement had a residence require¬ 
ment been enforced.^* Under the English practice the continuance 

^**In a few instances, especially in the large cities where the districts are 
small, “downtown” districts have elected icsidcnts of “uptown” districts. 

^•0/1. n/., sec. 619. 

2® Two recent examples of the working of the English rule were the election 
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:n public life of a great statesman and leader is not dependent upon 
the favor of a particular constituency which may refuse to return 
him for local or personal reasons having no relation to his qualilications. 

On the continent of liuropc neither constitutions nor customs limit 
the choice of representatives to the residents of districts from which 
they arc chosen. Non-residents are frequently chosen ; in fact most 
f,f the French colonial deputies and senators are non-resiilenis and 
instances are not lacking in which Parisians have In'en chosen to re¬ 
present colonies which they had never even visited before announcing 
their candidacies. 

Results in America^ —In the United State's, where the 
opposite practice prevails, the country has, as a conse(|uence, U'eii 
deprived at times of the services of some of its ablest and most 
ex|K‘rienced statesmen.^’ l^ird Kryce thus criticized the American 
custom of limiting the choice of re|iresentatives to residents of the 
district: “The mischief is twofold. Inferior men arc returned, hecanse 
there are many parts of the country which do not produce statesmen, 
where nobody, or at any rale nolKuly desiring to enter C'ongress, is 
to be found alx>ve a moderate level of political capacity; atid men of 
marked ability and zeal are prevented from forcing their way in. Such 
men are produced chiefly in the gri*ai cities of the older states. There 
is not room enough there for all of them, hut no other denrrs to 
('ongress are open. Boston, New York, Philadelphia, and Baltimore 
could furnish eight times as many gfxKl members as there are seals in 
these cities. As such men cannot t'liier from their |)lace of residence, 

they do not enter at all, and the natifrn is deprived of the heiiefit of 

their services. Careers are moreover interrupted. A promising poli¬ 
tician may lose his seat in his own district through some fluctuation 
of opinion or perhaps because he has offended the local wire-pullers 
by too much independence. Since he cannot find a seat elsewhere 

"f F\-PrftiiiiT A. J. Haihuir in lOfli hy a Lonclnn district .iffrr he li ul lw» n 
drfcalcd in his home district of ManchosicT ; and the election in of Winsion 
Uhurchill, a member r>f the cabinet, by anotlier cjmstiiiiency .iTter his in 

the district of which iic was a resident. 

In this way the I^mocrats lost the services of ilieir leailer, William R. 

Morrison, and the Republicans their leader, William McKinley, in (a>m- 

parc Commons, “Proportional Representation,'* pp. 41-42. 
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he is stranded; his political life is closed, while other young men in¬ 
clined to independence take warning from his fate/’“‘ 

Property Qualifications^— iVoperty qualifications for nienilxT- 
ship ill legislative bodies were very common in former times 
and still survive in some countries. In Great Britain, for example, 
until 1SS8 the possession of an income of £600 was required of count\ 
members and £500 of Ixiruugh members. Under the French charter 
of 1814 the payment of direct taxes to the amount of at least lOOf) 
francs was reejuired of all deputies, and this requirement lasted until 
1848. In many of the early state constitutions of the United States 
membershij) in the legislatures was restricted to large landowners, tax 
jiayers, or owners of personal property of a certain amrmnt."'* With the 
advance of the democratic movement, however, property requirements 
have disappeared alm(jst everywhere. They still survive only here 
and there for membership in upper chambers. In the Dominion fjf 
Ciinaila, for exam|)le, the ownership of §4000 worth of property is 
required for membership in the Senate; in the South African Union 
elected senators must lx‘ owners of iinmr»rtgaged real estate of the 
value of £500.“* In Belgium the ownership of S2400 worth of property, 
or the.payment of $240 of taxes, was formerly required for menilxT 
ship in the Senate, but that rei|uireniem was alx)lished in B>21. In 
Sweden the possession of real property of the value of 80,000 ri\-dolIar> 
nr an income of 40i)0 rix-dollars is required. In the Netherlands nnh 
the highest taxpayers are eligible; in Spain prior to 19.51 grandees wer* 
senators of right only if they had a yearly income of 60,000 pesetis 
derived from real property of their own. There appear to be no 
existing lower chambers for which there is a property-owning quali¬ 
fication for membership. 

“ .\incric.iii Cuminonwcalth,'* 1010, v»il. 1, p. PJ5. Comp.irc .ilsi» llic iriis 
cism liy I'ord in lii< “Representative Guvernment,’* pp. Bo tT. See also the 
iTiiicisin of I aski, op. cit., p. .118, who apflv rcin.irks ilial the Aineri/an praciio* i** 
h.ised on the false assumption that the ability at the eomm.ind of the state is distn 
billed with m.ithematical accuracy over the elector.il districts. 

-•*See an article by W. C. Morey entitled “Revolutionary Slate ('onstitiitions.*' 
in the .Innals of the American Academy of Political and Social Sciem't\ vol. IV; 
also an article on the same subject bv W. C. Webster in the same publication, 
vol. IX. 

Hut this requirement may now be changed by the local parliament (since 
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The chief argument in favor of property qualificaiions for memlx-r- 
ship in the legislature is that the ownership of pri»perty is likely to 
Ik.- evidence of certain qualities in the imlividual which iiidicale legis- 
Liti\e fitness, such, for example, as thrift, economy, intelligence, or 
i'.usiiiess ability. Moreover, the man of means is more likely to have 
the time and opportunity for study and devotion to the public service 
than one who must devote a large part t)f his energies to earning a 
livelihiKKl. As a matter of fact, where the principle of non-payment 
III members is the rule, as was formerly the case in European countries 
generally, and where even now the salary is not Miiricient to covir 
the expenses of the members, it is |)raciica11y necessary that they 
should have a private income, and thus the possession of properly 
In-comes an implied qualification. 

DisqualificationSd —It is a ])rinciple of representation well 
recognized in many states that legislative m.nulate and ailminisirativi- 
office are incompatible and ought not to be iiuriisted to the same hands. 
Accordingly, we find in the const itiii ions ol most Mates provisions dis¬ 
qualifying holders of certain ollices from occu|>ying seats in the legisla¬ 
ture. In the United States the disqualification is practically absolute, 
exceptions being recognized only in the c.ise of «i few minor ollices, the 
duties of which are hardly incompatible with the legislative function. It 
is pr.ictically the same in ('.bile (Omst. Art. 29), where the 

mandate of a dejnity or senator is declared to be incompatible with 
i very salaried state or municipal olfice and with every service or com 
mission of the same kind with the exception i>f (-ducalional service in 
the capital city.“’^ 

-■’’The new consiitiiiion of Pnissi.i (1*12^)) .i|>|).ircnily d»ii-s not recognize anv 
lielween the holding *if nflia* .ind legisl.ilive traiid.ife. Ir declare*: 

(•tlici.ils', pulilic eiofdoyees, .ind u<irkers fcir die si.ire shall ni*r lie rei|iiired to 
<»lil.iin Ie:i\c to sit .is deputies, ili.il they shall also lie eniiiled to the le.ivc neccssar'* 
to carry on their c.irnpaigns, ami that llie payinenr of iheir oflTicinl s.i1aries or 
wages «h.nll continue during siieli leaves fArt. H). The (ler-nan fed«*ral cnnslilii- 
tinn (Art. 3*0 cmilains si>iiil.ir pnivisimis. Tli.ii nf (Vielmsliiv.ih.i.i (.\ri. 2di 
provides ih.it ci\il serx.inis *.11:111 he entilleil to lease diiiiii:; llwir term as ineiiiher'. 
of ilu* Icgislainre .and .ilso to their cinici.il s.il.iries. rail ilie constitiition of ^'iigo- 
>l.ivi.i rnjiiires ili.il lliev resign their ofliccs for llie leun during wliicli ihey aie 
elected, though ministei.s and university professors inav, while niem'aers of ili«- 
legislature, retain ilieir positions (Art. 73). Thai rjf Poland (Art. 16) require 
them to o!'t;iin leaves of absence hut the rule does ni»i apply to minisiers and 
professors*. Uur with ihe evce|Mioii of the latter a depiitv who is ap|)oinrcd to a 
•^.ilaricd olTicc loses his seat. 

r.AR. i>.s.—3S 
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In siaU's having the cabinet system of government, however, thf 
doctrine of the separation of powers is not carried to the same len;^th 
as in the United States, and the heads of the executive deparrmini 
are usually not only members of the legislature but are in faci iis 
leaders. In Great Britain until 1919, however, when a member 
the legislature was appointed to a cabinet office, he was required to 
resign his legislative mandate and seek reideciion in order to give 
his constituents an opportunity to approve or disapprove of his assumjv 
tion of an administrative office. This rule still prevails in a few Cuiv 
tinental states. 

I'ormerly religious qualiiications were common both in Eunipe 
and in America, but with the growth of religious liberty and the 
separation of church and state such requirements have almost entirely 
disappeared."'* In some slates, however, certain ecclesiastical perMnis 
are debarred from sitting in the legislature. Tints in Great Briijin 
the clergy of Ixith the Roman Catholic Church and the l'!siahlislied 
<yhurch of England are excluded from the House of (>>mm()ns, and 
disqualifications of a similar nature exist in some of the Contincni.d 
.states; for example iti Switzerlatid, where the Roman Catholic clergy 
are in effect (K*barred. In a few of the American .states, noMhly 
Maryland aiul Tetines.see, ministers of the gospel are ineligible to public 
office, which includes membership in the legislature. 

The Legislative Tenured —^Thc principle of modern reprc-i iiia- 
live government requires that the tenure of the representa¬ 
tive shall he limited. If it were perpetual, or even very long, the 
responsibility of the representative to his constiiuents could not U' 
enforced. Under such circumstances representative giwernment would 
obviou.sIy be such cmly in name, for a permanent mandate in a n- 
pre.sentative system is a contradiction of terms. There must be periodi¬ 
cal elections if the will of the electorate is to be ascertained and made 
known to the representative and by him enacted into law. Concerning 

-**'Tn .1 few of the American states, however, persons wlio do not belie'c 
the existeiuc of (lod or a future state of rewards and piinishnients are de'Mrri;il 
from holding anv office, legislative or administrative. Oaths are commonly i" 
quired ; hut in England this requirement was abolished in 1S'<5, following tlu- 
unsuccessful attempt to unseat Bradlaugh for refusing to take the oath tiivn 
required. 
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Ilf necessity of frequent elections as a means of preserving the re- 
presoiitativc system there is to-day little diflerencc of opinion; but 
.IS to length of term sufficient to insure responsibility, there is no 
praise rule or principle of universiil application, and as a matter of 
I'.ici the practice of states varies widely. Thus we find the term of 
the representatives in the lower chambers varying from one year in 
[WO of the American states to five years (formerly seven) in Cireat 

itain, though in the latter country, owing tr> di.ssoliitions of parlia- 
mini, elections in fact came oftener than seven years, the average 
.liir.iiion of recent parliaments having been less than four years. In 
iiiDSt of the Continental states it is four years, but in Poland it is five 
\i-ars and in Czechoslovakia it is six. In the Hritish dominions the 
iliiraiion of the parliament in most cases is three years, but that of the 
r.tiiadian parliament is five years and so it is in the provinces of 
(Jufl'.ec and Ontario and the Union of South Africa. 

It was the prevailing opinion in certain parts of America at the 
lime of the adoption of the federal constitution that “where annual 
dictions end, tyranny lx*gins“; and this feeling lay at the basis of 
.! gnrul deal of the opposition to the constitution which disregarded 
iliis principle in fixing the term of national representatives at two 
vears.“^ This opinion, however, was not general and the constiltitions 
i)f f)nly two of the states to-day, in fact, provide for annual elections 
of representatives.*” In none of the European states has the principle 
of annual elections been introduced, the general practice there being 
four-year or five-year terms. 

It may well In* questioned whether the disadvantages and incon¬ 
veniences of annual elections do not outweigh the aflvantages. The 
very frequency of elections, observed Judge Story, has a tendency to 
create agitHtions and dissensions in the public mind, to nourish factions 
•Mid encourage restlessness, to favor rash innovations in domestic legis- 
I.Mi(m and public policy, and to produce violent and sudden changes 
in the administration of public affairs founded upon temporary excite¬ 
ments and prejudices.^® Short tenures and frequent elections involve 
heavy expense to candidates and to the pcr>ple and lead to constant 
'shifting in the membership of the legislature with the result that 

“^See Thf Federalist, No. 53. 

2®New York and New Jersey (for members of the lower house). 

20 •• Commentaries,” vol. I, sec. 593 . 
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it is always composed in large part of new and incxperieiiu i 

members.’*** With regard lo the frequency of election necessary t. 
preserve the representative principle, about all one can say is th..t 
the mandate ought to be neither too short to defeat its purpi., 

nor too long to remove the representative from all popular contrui. 
There is a popular belief that, where no other circumstances alhu 
the case, the greater the |wwer, the shorter ought to be its dur.iunii. 

Fisher Ames in his day very well remarked that the term oiiiihi !.■ 

be so long that the representative may unditTstand the interests nt 
the people, and yet so limited that his fidelity may be secured by .1 
dependence upon their approbation. John Stuart Mill stated the gem r.il 
principle as follows: “On the one hand, the member ought not to ha\c 
so long a tenure of his seat as to make him ft>rget his responsibility 
take his duties easily, conduct them with a view to his own perscm.il 
advatuage, or neglect those full and public conferences with his c*»m 
stituenis which, whether he agrees or differs with them, are one oi 
the benefits of representative government. On the other hanil, In 
should have such a term of ollice to lcM)k forward to as will emihK' 
him to be judged not by a single act, but by his course of action."'' 

It may be doubted whether a five- or six-year term such as 
prevails in Poland and (Czechoslovakia and the still longer terms oi 
eight, nine, and twelve years for senators in Chile, France, and Irel.iml. 
are conducive lo effective popular control, especially in countries when 
the senate cannot Ik dissolved, although it undoubtedly prissesses disiin.i 
advantages such as result from longer experience and the freedom 
of the menVoer from the necessity of engaging in frequent election 
campaigns in order to keep his seat in the legislature. Democratu 
logic woulil seem to require that where the legislative tenure is a Ion,: 
one, some form of the device known as the “recall" .should be pro¬ 
vided in order to insure that the represent.itive shall be responsive 
lo \\\c opinitm of the electorate.*"” 

Payment of Members; American Practice.—^Whetln’t 
members of legislative a.ssemblics should be paid salaries out of the 
public treasury for their .services was once a much controverted qiies- 
ti(jn, and until recently there existed a widi* divergence of practice 
in regard to the matter. In the United States, members of both hoie^es 

t(i iliis see loncs, “Statute l^iw Makinir,” pp. 12-l.L 
“Repre ciitative Go\ eminent,” cli. 11. Compare Laski, op. cit, p. 
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of ihc national and stale legislatures, and in must ciiics, the members 
of municipal councils, have from the beginning received compensation 
cither in the form of a specified sum or a per diem allowance, and in 
.uklition it has been customary to allow them a certain sum known 
.IS “mileage ” to cover their traveling expenses to and from the iheeiing 
place of the legislature. ITie federal constiiiiiion and many of the 
Mate constitutions have left the legislature free to determine the 
amount without restriction, but in late years there has been a ten¬ 
dency among the states to limit by constitutional provisions the amount 
which the legislature may vote itself, especially where the compensa¬ 
tion lakes the form of a per diem allowance. It is also a common 
provision that no increase in the amount rif compensation may apply 
ID the legislature which votes the increase. 

European Practiced— In Ktirope, for a long time, the contrary 
practice was followed, for there the view prevailed that service 
in the legislature ought to he gratuitous. But with the rise of 
ihc Socialist and Labor parties and the election to the legislatures 
Iff workingmen who were dependent for their livelihood ii|)on the 
wages or salaries received from their Ial)or, which sources were neces- 
Mrily cut off wholly or partially when they became membiTS of the legis¬ 
lature, there grew up a strong dem.'ind that they should be compensated 
ijy the state for their legislative services,’^** In Cermany when re- 
I'resentatives of the Social Democratic party began to obtain seats in 
die legislature, in the absence of provisions for the payment of salaries 
nut of the public treasury for their services, the party, by means of 
Vfdiintary contributions, raised a sum for defraying the expenses of its 
nnmhers. Rut Bismarck, considering this practice to be in violation of 
the constitution, caused a suit to be brought against the parly and the 
court sustained his contention and put a stop to the practice.***^ It was 
until rX)6 that he Reichstag abandoned the old practice and pro¬ 
vided that its members should receive a small salary f.^000 marks: 
•dvmi 5750 per year) to Ik‘ paid out of the imperial treasury. The 
*>resent constitution (Art. 40) declares that ihev shall have a right to 
compensation provided hy national law, as well as free transportation 

Comp.irc Horwil!, “The P.iymcnt cif Labour Representatives in Parliament/* 
Sri. Quar., June, 1^10. 

Lowell, “Governments and Political Parties in Continental Europe/* vol. I, 

?• 3 ^ 4 . 
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on all German railways. The constitution of Prussia (Art. *28) contaii.. 
a similar provision for the benefit of members of the Landtag. 
of <3zech()slovakia (Art. 27) provides that members of bolh chamln-: 
shall have a right to remuneration as provided by law. Thai 
Helgium (An. 52) as amended in 1921 expressly fixes the amount wlii. 
members of the Chamber of l>eputies shall receive (12,0iX) fr.ni- 
per year) and presides that they shall be entitled, in addition, to in-, 
transiwtation on all state or concessionary railways. But it alsn ex 
pressly provides that senators shall receive no salary further than an | 
indemnity of 4(X)() francs per year for their expenses (Art. 57). Sumi- 
of the new European constitutions are silent on the question, in wlticl 
case the whole matter is left to the discretion of the legislature. 'I'hi- 
is the situation in France, where both senators and deputies at jirescnt 
receive the same “indemnity (25,000 francs per year). In Italy com- 
petisation for members of parliament out of the state treasury was 
first provided for in 1912. In Great Britain memlxTs of the Houm 
of Ijords have never received compensation for their services as 
members and this was true of the House of Commons until 1911, wlien 
in consequence of the demands of the Lalxir party, which had alrea*!'. 
for some years followed the practice of contributing from the pari\ 
funds certain sums for the siij^port of its members in the House,*' 
Parliament passed a resolution providing that members of the ILum 
of (Commons, other than those who were already in receipt of a salar\ 
as minister, officer of the House, or officer of the royal househfjld, shoiiKl 
receive a salary of t-KX) per year. In the British dominions members et 
the lower chambers of all the parliaments, national and local, now rccci\i‘ 
salaries paid our of the public treasury, and the same is true of tb.nv- 
of the upper chambers with some few exceptiotis. In most cases » 
is also provided that they shall have free transportation over the r.n' 
roads where they are owned by the state; otherwise they shall 
allowed “mileage” or traveling ex|x*nses.”” 

But the House of following the (German decision of ISiS5 referred »•' 

above, had ruled in in the famous Oshorne Gasc tlial the payment of parli? 
mentary members as such from dues collected by labor organizations was conir.'P 
to law. It was this decision which inteiisifted the demand of the Labor Parly '"f 
provision for the payment of legislative salaries out «)f the public tre.isury. S*' 
Webl\ “History of Trade Unionism” (1911), pp. 

'■’^As to the details sec Keith, ** Responsible Government in the Bo'-ninioP"- 
vol. I. pp. 503-504. 
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Merits and Demerits of Payment of Members. —The result 
of recent constitutional or parliameniury legislation is that the 
practice of payment of members of legislative assemblies out of the 
public treasury (with the exception of the members of a few up|X!r 
chambers) is now universal, and consequently the merits of the ques¬ 
tion have to a large degree been removed from the domain of theoreti¬ 
cal discussion. Under modern conditions with the legislative bodies 
of many countries compost'd in large part of the represc‘niaiives of 
ilu‘ Lalx>r and Socialist parties, who generally arc not in the possession 
of private incomes sulficiently large to enable them to render gratuitous 
service to the state, and with the increasing democrati/ation of the 
processes of election which necessarily entail heavy expenses up«>n 
caiulidaies, the payment of salaries by the slate is a necessity, if re¬ 
presentatives wiihotit adequate private means are in fact to be available 
for service in the legislature. On the other hand, as Mill pointed out 
in his lKK)k on “Representative (jewernment,” where the system of 
compensation prevails the tendency is to give politics the character of 
a gainful profession, to make seats in the legislature the objects of 
desire on the part of i>oliticians, and to attract into the legislature in¬ 
competents instead of able men who would regard service in the 
legislature as a public duty the successful jXTformance of which is in 
itself reward encaigh. It can hardly be denied that in so far as the 
system of payment applies to service in Ami rican municipal councils 
ihe objections which Mill foresaw have by no means been lacking.*^ 
Outside tlie United Stales, the scale of compensation is relatively low; 
in some countries it is hardly suflicient to cover the living expenses 
of the memlxT during the legislative session. In certain European 
countries where the si/e of the legislature is very large (in (heal 
Britain 615 members of the House of Omimons ; in France *^2*) senators 
and deputies) the burden of a scale of legislative salaries which would 
amount to a le(]uate compensation for the time and labor of 
the members would be larger than public opinion would tfjlerate. 
In comparison with European standards the scale of compensation in 
the United Slates is high, hut on account of the heavy exj^enses of 
candidates resulting from the existing democratic processes of election, 
especially from the system of primary elections, it is in many cases 
hardly suflicient to cover such expenses. 

^^Ownparc Ford, Representative Government,” p. 207. 
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VI. Rei*resen'i.\iion uf Minokiiy Parties 
Early Advacates^Tlie question whether the constituiit:. 
.should not i;uarantee representation, proportional or otherwise, t, 
the minor political parties in the state, especially the more imponan: 
one.s, has had sup]M>riers dating from an epoch when in practice ih- 
principle of minority representation was unknown. John Stuart Mill 
in his cla.ssic Ixxik on “Reprc.scntalive (^)vernmcnt,” published in ISY>1, 
declared that “it is an es.sential part of democracy that minorities 
should lx.* adequately repre.sented.” “No real democracy, nothin*; hut 
a false show of democracy,” he said, “is possible without it.” “Nolhini; 
IS more certain,” he affirmed, “than that the viriiial hlotiing out fif the 
minority is no necessary nr natural consequence of freedom, bur 
instead is diametrically oppo.sed to the first principle of democr.icy: 
ri-presentalion in proportion to numlKTs.”’**^ Mill lamented that mu'-i 
existing democracies were iw>t “g(jvernmi‘nts of the whole people, by 
the whole people, ei]ually represented, l)ut governments of the whole 
neofile, by a mere majority of the people, exclusively represented.” ll- 
leadily admitted that the majority must rule in a representative s\ stein 
and that the minority must yield to its will; but from that it does not 
follow that the minority should have no representation at all. “In any 
really equal demcKracy,” he .said, “every or any section would he re 
txesented, not di.spro|x>rtionately, but proportionately. A majority o( 
the electors would always have a majority of the representatives ; hut 
a minority of the electors would always have a minority of the re 
pre.sentatives. Man for man they would be as fully represented as the 
majority, and unle.ss they are, there is not equal government, but .i 
government of inequality and privilege—contrary to all just govern- 

•’***Ch. 7. Compare also lA*cky, who ohscrvctl ih.it “it can h.snlly he cua 
U'liilcd th.it the .siih.stinitinn of a representation of the whole n.iiioii for a n- 
presentation fif .1 mere inajority is amtrary to cleinocr.itic principles.” ” l^cnmcr.u \ 
iiiul Lihertv,** vol. I, p. 22t>. Compare .also Lieher, who rem.irked that “essential 
represent.uion requires a fair represcnLition of the minorilv.’* "Civil Liberty and 
Self-government,” p. I/"*. Lord .Acton mf»re recently declared that the remedv 
for one of the greatest evils of demcHiracy (the wranny of the majority) is pro 
ixirtional representation. " It is,” he sairl, " profoundly democratic, for h 
increases the influence of thousands who w'oiild oiherwi'e have no voice in th * 
government; and it brings men more near an equality by sti contriving that n** 
vote shall be wasted, and that everv voter shall contribute to luring into parlia¬ 
ment a member of his own opinion.” Quoted by Sir |. I*. Willia:rs, “ The Reform 
of Political Representation” (P^IH), p. ii. 
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nicnt, but alxivc all contrary to the principle of ilcmocracy which 
professes equality as its very root and foundation.”^'*'* 

Criticisms of the System of Majority Representation.—^'I'he 
ivsiem of majority representation is criticized as umlemocraiic and 
unjust because it in elTeci permanently disfranchises lars^e numbers 
of electors and leaves them without representation Ix'cause they arc 
iHililically in a minority in their constituencies. Indeed it may, and 
ji(»i infreijuently does, happen that a majority of the representatives 
in the legislature are returned by a minority c»f the electors. A{»ainsr 
this, however, it may be argued that, although the minority party in 
A v,Mven constituency may have no representation of its own, the same 
party is often in the majority in other constituencies, and thus the 
representatives chosen by the party in those districts where it is in 
the majority represent the party in those in which it is in the minority. 
Thus it may be said that the Kepublican mitiorilic's in the Southern states 
(if the American union .n- represented in (aMuaress by Republican mem¬ 
bers from the Northern states, while the Democrats of New Falkland 
are represented by the Democratic members niiirned from the South. 
Rut it will he replied that no such ihe(»ry of repiisentation is sound, 
Ixcaiise a representative chosen by a constituency in one part of a stare 
as va.st as the republic of the United States cannot ade(]iiately represent 
the members of the party living in remote parts of the c(»iintry. 

It often happens in the United States, both in the national and in 
the state le'aisla.lures, as well as in the muniLipal councils, that the 
majority party elects a larger number of representatives than it would 
he entitled to on the basis of its numerical strength. Thus in the presi- 
flential election of FID4 the Rejuihlican party, while cast ini; only 54 
|HT cent of the total ve.ie in the country at lari^e, elected 65 per cent 
ef the representatives in Oiii^ress. In 1M)6 die Democratic parly in 
Rennsylvani.i cast more than a half million votes hut did not elect a single 
represent alive in Congress. In Indiana the Rejinhlicans actually cast less 
than half of the total vote hut elected all the representatives. Instances 

is to go C€>nir.iry to the evidence/* v;iys Diiguir, “to effinn tli.ii a radi.i- 
chosen .according to the pure maiority sv.slem expresses iivin; exactly the 
"ill of the nation, tli.in one in which llii* difTcrenl iMiliiieal |viriie-i the s'atc 
hive their representatives. If the nation itself directly evpresses its will, it must 
I'c the nation composed of its ftiff(:’‘enr parties—it is necrss.irv, in short, that the 
JMrli.*imcnt should he composed of the s.mc elcuK’niv as ilie ii.ition. It is the 
only system which is adequate.” “Droit const.” flMI), vul. I, p. 37*). 
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of this kind in national, state, and niunicijial elections might he multi¬ 
plied. Nor are they by any means lacking in European countries.^ 
The minority party in a constituency usually does not secure any rt 
pres<.ntation under such a system, and, taking the aggregate result in 
all the districts over which the election extends, one party or the othti 
secures less than the representation to which its aggregate numeiica! 
strength entitles it. 

Movement for Proportional Representation^ —With the 
passing of time the ilematid for a system of representation which wouhl 
prevent or attenuate results such as these, which to large numlKrs nl 
[HTSons seemed utterly inconsistent with the true principles of re¬ 
presentative gcjvernment, grew in volume. An extensive literature- 
advocating the introduction of a system of proportional representatiem 
ap|K*ared and public opinion was instructed anil informed by ineaus 
of an active propaganda carried on by numerous societies and 
organizations. 

Already before the World War the system in one form or another 
had been introduced for the election of representatives in national or 
local legislatures or in municipal councils in a g(K)d many countries, 
mainly Europeati, particularly Denmark, Norway, Sweden, Switzerlain!. 
Helgium, Wiiritemberg, Ireland, Bulgaria, Finland, Serbia, Portug.i!, 
Tasmania, and C'uba. During the war the principle was extended in 
Denmark and adopted in the Netherlands. Since the close of the war 
its progress has been remarkable, nearly all the newly adopted ctm 

■***('liarics Renoist, :i mi-mhrr of the French Ch.imbcr (»f Deputies aiul a 
known writer on the subject of pnifkirtional representation, made a report for tli- 
committee on universal sulTraf^e in PH)5, in which he showed that from IS ‘S 
P>II2 an average of only hfty-threc per cent of the electors were represeiiteil in tli-. 
chamlier—that is, represented by deputies of their own parties. I'lius, in 1'^’-- 
electors were represented in the chamber, while 5,SlS,ll0n were un 
represented. The famous separation law of 1905, he says, was passed by the vot- 
of 341 deputies who represented ex.iclly 2,M7,315 electors out of a total electoral' 
of 10,‘:67,lI00. One can hardly claim, therefore, he concludes, that the laws 
the French Republic represent the will of a majority of the cc»iintry. Sec :dso bi' 
‘*l)e Torf^anisatinn du sutTrage universel" in his "Oise de Tetat moderne." In¬ 
teresting statistics showing somewhat similar results in England following tli'.* 
election of 19IS may be found in W'illoiighby and Rogers, of*, cit., p. 2/»7. As w 
the results of die election of 1929, sec pamphlet No. bh (July, 1929) of the Prop 
Rep. 5MKicty of Great Rritain. It is there pointed out that the Eibor Part' 
elected 32 more members than the Conservative Party, although it polled 274,9 0 
fewer votes. 
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stitiiiions having provided for it as the Ixisis of representation in the 
national and in some instances in the local legislatures. It has also been 
introduced in Italy, and in Greece, and has been further extended in 
various countries in which it had already been adopted before the war." 
in (ireat Britain, however, where the system had hardly gained a f(X)t- 
hold l)efore the war, provision was made by the Represeiuaiion of the 
People’s Act of 1918 for an experiment with it in 100 constituencies, but 
as yet it has not lx?en actually tried out. In the four University con¬ 
stituencies the memlKTs are elected by a system of proportional represen¬ 
tation known as the “Single Transferable Vote.” 

In the United Stales schemes for the representation of minority 
|)arties have made little progress. Uiuler the Illinois constitution adojn- 
eil in 1870 three representatives are chosen from each legislative district, 
and each elector is allowed three votes which he m.iy cumulate on one 
candidate or distribute among the three in such manner as he pleases. 
In practice, the scheme has always (exce[)t in thrie instances) given 
the minority parly at least one representative in each legislative clistrict 
of the state. With only three t‘xceptions also, third parties (Socialists, 
Progressives, or Prohibitionists) have been able by cumulating their 
votes to elect a few representatives- -the niimbiT ranging from one 
to five in each legislature. Sometimes, however, owing to miscalcu¬ 
lations of party strength or defective jiarty disciplim*, the majority party 
secures only one of three members and the minority two.‘“ But none 
of the other states have imitated the examj)le of Illinois and the system 
is iKjt likely to be retained in that stale wluaiever a new constitution 
fakes the place of the present one. It has, however, been introduced 
ill a few American cities for the election of municipal cjiuncilors.'*** 

It also existcil in limited form in Fr.incr I>ci\vivn rM*! aiul I*i27. For 
want of space it is impossihlc here to clisirihc tin* v.irioiis forms of the system or 
the degree to wliicli it is being applied in the differiMi eoiinirirs of luiropc. 
Those who are interested in the siii'jeei will fiiitl the det.iils in such hooks as 
Hiimphrcvs, “Proportional Represfiuatuin” (1**11), Sir lohn l•iscll<■r Williams. 
“The Reform of Pcditical Representation ** (I9IS), and in the various issues of 
The Proportional Krpresentiition Review. Sec also Willoughby and RogiTs, “In¬ 
troduction to the Problems of Government” (1921) ch. 15, and Rogers and 
McRain, “New Constitutions of Eiirojic” (1922), ch. 5. 

to its working sec Moore, “The History of (Cumulative Voting and 
Minority Representation, Illinois, 1S70 to 190R.” 

^^Sec McRain, “Proptjrtional Representation in Ajreric.in Critics” PoL Sei» 
Quar., vol. 37 (1923), pp. 2SI fT. 
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Criticism of the Principle of Proportional Representation.— 

—Notwithstanding ihe* recent remarkable spread of the system of 
minority re})reseniation in Europe it is still in the experimental stage 
in many countries, and a definiti\e judgment cannot yet be passed (jn 
the merits of the system. It has given general satisfaction in certain 
small countries such as Iielgium, Denmark, and Switzerland, but it re¬ 
mains to be seen whether the results in (jermany and France will equally, 
commend themselves to public lipiiiion. Many able political writers 
have condemned the system l)oth on principle and because of the practi¬ 
cal difficulties encouiitered in operating it. Sidgwick, for example, 
pointed out two “ serious objections ** to it. In the first place, the giving 
of representation to groups as such involves, he said, the loss of a 
valuable pnjtecrion against demagogy by removing the “ natural induce¬ 
ments which local divisions give for the more instructed part of the 
community to exercise their powers of persuasion on the less instructed.*’ 
In the second place, representation of groups *‘will inevitably lend tn 
encourage pertiicious class legislation.” Others maintain that it will 
lend to reduce the standard of efficiency in the legislature by securing 
the election of men who represent one set of interests or opinions 
rather than all of them. “We want for legislators,” says Sidgwick, 
“men of .some breadth of view a.nd variety of ideas, practiced in compar¬ 
ing different claims and judgments, and endeavoring to find some 
compromise that will harmonize them as far as pos.sible,” which, he 
said, could hardly be secured under .1 .sy.stem in which the community 
is not locally divided for electoral purinises."*^ llie late Profess<ir 
Esmein, the most eminent of French jurists of his day, was likewise 
a vigorous opponent of the whole idea. “ To establish the system 
of proportional rej^resentation,” he .said, “is to convert the remedy 
suppli(‘d by the bicameral system into a veritable poi.son; it is to 
organize di.sorder and emasculate the legi.slative power; it is to render 
cabinets nn.stable, destroy their homogeneity, and make parliamentary 
government impo.ssible." If applied to parliamentary elections, Ionic 
and consistenev, he went on to .say, require that it .shall be applied to 
the election of executives and admini.strativc officers, and this is but 
the entering wedge to anarchy. The law of the majority, he added, 
is one of those simple ideas which makes itself accepted straight off 


Elements of Politics,” p. 396. 



REPRESENTATION OF MINORH’Y PARTIES 5‘)i 

tht* reel; it presents in advance this characteristic that it favors no 
one and puts all the voters on the same level.'"’ Oilier objections which 
have been urged against the system are that it will multiply and 
sirciigtheii party groups in the legislature and ihereby render still 
more diflicult the smcKith and elTeclive working (»l' the cabinet system 
of government in countries where it exists; that it will result fre 
quenily in no one party having a workable majority and will thus 
lead to paralysis of legislation; that it will c;ften lead to over-n presenta 
non of small minorities; that its complexity makes it dillicult of 
practical operation; that in by electicms it cannot bi* applied; that it 
will strengthen the iiiiluence of the party machine and of i^oliiical 
hosses; that it will greatly increase the expense of caiulidates Ix-causi* 
of the larger electoral districts which it necessitates; and that it woultl 
create jealousies among candidates of the same party running on the 
same ticket.*" In practice, some or all of these evils have actually 
accompanied the system in a lumiher of states wluTe it has been in 
operation for a c(»nsiderable perifid.*^ It is hardly necessary to add 
that some of the objections ap|dy with greater force to certain of the 
particular forms of proportiotial representation that havi* been intro 
duced than to others. 


“Drnii oMist. ' (5ili ccl.), |ip. lUit see reply, “'rraile d*- 

Pmit cmi.st." (P^II), %«»!. I, p. whose .iiisuer is in turn .ilt.kketl hv <1* 

Mjlherg in his “I'heorie jjeiif'rale de IVtal” (1022), \ol. II, j)p. ■V>,S If. 

■*'*Some of these «ihjcctions are put forwar<l hy .\fr. |. M. Rohcifson, .\t. P., in 
an .irticlc on “Proportional Represent.ilion,” in the luiinhtriih Rvrittr tm* |nlv, 
1917. See also the crilieisin of L.iski, op, dt., p. ami h'iner, “The t^ise 
aj^ainst Propor'.ional Represent.iiion" (F.ihijii Srxiely tract, 1924). 

■•'^Thiis in niim)is in at least 24 instances since ISA) the ininmitv lurly has 
succeeded in clectin;; two of the three members to whiili the disiriii was entitled, 

thus giving? it a majority of the representatives; there is no (vidence that it h.is 

raised the standard of char.icier or ability of the le»islaii\e .i .seiiihly : ii has 
admittedly increased the p<i\\er of the party ivechine ; and wor-e than these it has 
frequently led to the choiii of an assemhlv in wliiili no jailiiie il party h.xl \ 

majority, or at least, a \\«»rka!>le majoriiv that «.onld alwaxs he counted on. Siieli 

was the situation in I9n.|4 .md I9|5 16. No party hi\in;» .i Miajority, there 
was no rcsp«insi!)ility and the deliher.itioiis ol the asse*nl4y were (h irai ti ri/ed hv 

strife, dissension, and le^islatixe paralysis. One result of the s\stein has been 

that frequently the parly which elected the j^ovenior was unable to elect .i majority 
of the assembly. In such case', there was .i deadhxk belwecii the exeeiiiise and 
legislative departments and consetiuenily sterilitv of tniwtructixe legislation. 
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VII. Pkoi kssional or Occupational Representation 

Criticism of Proportional Party Representation^—^While 
ihe system of proportional representation described above is, accurd- 
inj; to its advfjcates, distinctly superior to the system of majority 
representation, it is in the minds of many persons defective for the 
leason that it insures representation only to minorities which .ire 
organized as political parties, 'fhey argue as follows: proportional party 
represenlaiioti does not lake into account the exi.stence of other lari;e 
and important groups, economic, social, professional, occupational, and 
the like, which have special interests peculiar to each and which tlure- 
hjre ought to be specially represented in the legislature. Neither the 
system of rej^reseiitation of political majorities nor that of political miinj 
rities as such is in harmony with mrxlern conditions or the true pria 
ciple of representation. Roth are defective because they rest upon 
purely geogra[)hical and political bases. I'hey should therefore be re 
placed by a system of professional, class, occupational, or functional 
representation which would disregard political and territorial liius 
since the latter after all are largely artificial and do not mark olT 
precisely the boundaries which separate the real interests of the varioii'; 
cla.sses of which modern societies are composed. 

Early Forms of Class R^resentation. —To a cert;iin extent 
the .system proposed would mark a return to the original systiin 
under which each of the principal classes cjf society—the nobilii), 
the clergy, and the commons (and in Sweden the townspeople and 
the peasants until ISWi)—had its own separate representation v\ the 
legislature. 

Until the voters in Austria wiTe arranged in five classes, the 
great landowners, the cities, the chambers of commerce, the rur.il 
communes, and a general class, each parliamentary constituency being 
comp*)sed wholly of one or another of these classes, never partly of one 
and partly of another. The parliament.iry seats were so distributed 
among the five classes that eighty-five members were elected by the 
great landowners, one hundred and eighteen hy the cities, twentv 
one by the chambers of commerce, one hundred and twenty-nine bv 
the rural communes, and seventy-two by the gi*neral class. Hut with 
a few important exceptions the .system of class representation as 
applied to the constitution of lower chambers ultimately disappeared 
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wiili the advance of democracy, and class representation survives lo- 
Jjy only in the constitution of the upper chamhers of a few European 
Oiirliitnients. 

Advocates of the Representation of Interests. —Nevertludess 
fhen* have always been advocates of a system of represeniaiion based 
ujKMi classes, professions, occupations, vocations, <ir other ^roupiiiits of 
socieiy, on the ground that it is most in harmony with the true spirit 
(,f democracy and the true conception of representation than a system 
Iwsed on territorial divisions or even upon purely political groupings. 
Miraheau at the time of the French Revolution declared that a legis¬ 
lative assembly ought to- be a sort nf reduced mirror of all tlie varii-d 
interests of society somewhat as a topographical map reveals the 
:(inligurations of the land. Sieyivs, at the time, likewise expressed 
•he view that the great industries of society should be specially re¬ 
presented in the legislature.’*** In fact, the principle of representation 
nf interests found expression in the French Adc AtfifitionnA of 1S15, 

^^'rhe Austrian House of .Lords contained a certain nunilHT of ineniluTs who 
represented the lamlowners of the empire, a certain nninher who represeiileil the 
diiircli, and a certain nnmher who had distingnisheil themse lves in the (ields of 
Micnce and art. The same was true to a less extent (»f llie Ilnngari.in lahle of 
Magnates, 'fhe Italian Senate prior to ihe presiiu regime eoniained eeriain 
npre-entatives of the aroiy :in<l naw, representalixes f»f the largest la\p.iyers 

hence of the wealth of the kingdom ami representalixes of the Royal Acadeniv 
rif Si ieiiee. The S]i.iiiisli Senate pri<ir tf» I'Ml xx’as conif^ised of one hundred Mini 
nghly meinhers, of wliom ihirly were eliosen as folloxxs : one nienil'er hy the 
• liTgv of eaJi of the nine arehlnshoprii s ; one hy eaih of the six niy.d ai idemies; 
•me hv eacli of the ten nniversiti<-s : fixe Iw the erniioniic societies of the Friends 
of the ('oiintry. 'Fhe remaining one hundred and fifty xxere rhosen hy eleetural 
oilleges CfHiipiised of members of the proxineial depulalions and of rei>resentalives 
‘!i«»‘.en from among the miinieipal councilors ami largest taxpayers of the loxvns. 
’I'liis chaiiiher more nearly than any other represented ihcr various interests of 
the state rather than the popnlatioii or political divisions. The Rnnianian Senate 
cnniains a certain niimlier of members elected hy the ehamlurs of comiiierce, of 

iniliislry and Iah«»r, and of agriculture. .'\ trace of the iilea is fonml in ihe Rrilish 

practice which alloxvs the various iinix'ersities f»f the United Kingiloiii to eleit 

H incinbers of the House of Commons, gy the Act of FdS the electorate Tor 

rliese seats epihraces all persons who h<ild a degree froiii the nnixersitx' eleding 
•I rnem’'cr or members. In Ireland each university is allfixved chouse- ixvo iiem- 
hers of the Senate and in Rumania the professors of each university elc-«:i one 
scn.itor. The Hungarian House of Lonis as reformed in l'»2^ is comp«»sed of 
t^'o hundred and forty mem' ers of six different categories, some appoiniixe, -.nme 
elective. 

Quoted by Esmein, op. {it., p. 257. 
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An. 33 of which declared that alongside the deputies chosen by thi- 
ordinary electoral colleges, industry and commerce should have “special 
representation.” Lrird Brougham in his work on the British consiiiu- 
lion affirmed it lo Ik* a principle which ought to govern in the distri¬ 
bution of represent ciiion, that every class and interest in iIi- 
ccjiiimunity should be represented. “ Suppose,” he said, ” there were one 
important branch rjf trade confined to a single district and the numbei 
of inhabitants in that district did not warrant its returning a deput\ 
with a view U) population ; still it should be represented with a virw 
to the trade driven by it. So, important professions should lx; n* 
presented, and important classes of projierties.” The English systim. 
continued l^jrd Brougham, “sins grievously against this canon, since 
It recognizes hut one test, the ancient distribution of men into towns.’*’*'’ 
In more recent times the principle of professional or class represent .1 
lion, f;r representation of interests as contradistinguished from re 
presentation of numbers, found an increasing number of advocate^. 
Among them may be mentioned Diiguit,'* Prins,”- I)e Grcef,*’’* 
Charles Benoist,*'‘ I^a ^Jrasserie,’”* the Austrian publicist Allxr! 
Schnflle, and the (ireek scholar Saripolos, the author of an exhaustive 
study of the subject of proportional representation.’’** 
maintains that the expression of the general will (volontv gcnirdc) 
can he efTectually secured only through the representation of ib- 
various groups whose opinions go to make up the general will. N'» 
legislature, he affirms, is therefore truly representative of the countn 

50 •• Works,” v<il XI, pp. 74, 95. 'I'hc German puhlicisi Von Mohl 
that society should be dassificil as landowners, agriculturists, merchants, sliipj-r'- 
and manufacturers, and each class given represent a ti<»n in proportion, first lo 
numerical strength, and second to its im|M)rtance in the stale. IteligioU'i 
political organizations as well as labor organizations, associatifnis of manufactni'' 
cmplosers’ associations, etc., should he allowed to cIumisc their own represeiii.ili-- ■ 

■*Mn his “Manuel de droit constitutionnel,” sec. '57 (1**07). See also I’l' 
“Traite de droit const.” (cd. 1011), vol. I, pp. 37S fT., and cd. lOJI, vol. 0- 
pl>. ''"1 ft., .ind his article “La representation syndicalc an parlement,” Rcr. 
i7 /»./;■/.. Inly, 1011. 

■’•“La democratic el le regime rcpre'eniaiif” (l>S0). 

“ La constituante el le regime rcpresciUatif ” (1SU2). 

•''*“I.cs sophismes politiqiics dc cc temps” (ISO.^), uKo his “OrganisitijMi «>■' 
siifTrage universcl ” (IS06), and his “Report of the Committee of Universal Su!- 
fragc,“ made to the French Chamber of Deputies in 1*>()5 (“Jour off. U’*-- 
Paricm,” 1019). ***/?«/. pol. et par!., vol. Ill, p. 25L 

•^^“La democratic ct T^Icction proportioniielle,” 2 vols. (ISSO). 
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unless it represents the two great constituent elements of the slate : 
ijuli^iiluals and groups of individuals. “All ihe griMt forces of the 
national life,” Duguit continues, “ought to be represented,—industry, 
property, commerce, manufacturing, professions, and even science and 
reliifion.”’*^ 1 he system of pnifessional representation, he argues, can 
1 h? ilefended on the same ground as proportional representation for 
political parlies ; in the one case it is representation of groups politically 
organized ; in the other, representation of groups ilidereniialed for 
social or economic puri^oses.’“'* Another French writer who advocates 
the system is M. Leroy, the author of various treatises on the subject.*'*^ 
Among English writers tfj-day who advcK'ate the system in some form 
or other may be mentioned Mr. G. I>. H. C>)le, and various other 
(mild Socialists.*”' In the Uniteil States, advocates of the principle 
.ire not lacking.**^ 

:i7« Droit constitutionncl,’* pp. 56S-371. 

Ihid., p. 359. See also «m this point Henoist, op. cit., pp. 250 fT., where a 
unique project for a system of pro|iorticmal representation in France eomhinecl 
with a scheme of functional representation is fully iliscussed. Commons, in his 
work on “Proportional Representation,’* advcKraies the principle of the represenla 
iion of interests. With regard to the interests of labor, for example, he assiTls 
ili.it if the labour unions could comhine throiighont the nation and elect niemhers 
Ilf Oingress who would represent them as a body, just as they select the tiHieials 
of their own organiicutions, thqir interests would be iiuirc ciTcclually cared for 
by the national lawmakers. “ As it is,“ he continues, “ they are forced into 
.irtifiei.il territorial divisions and are compelled along with the whole «)f the 
electorate to submit to the candidates who ap(x:al to tlic more ignorant, thought¬ 
less, prcjudiecil, and easily iiiHuenced niasses.** 

Pour gouverner ” (I91S) and “ Les techniques noiivelles du syndicalisme ” 

‘■“See cs{x:cia1Iy Cole, “Social Theory” (1920), ch. S, and “fJuild Socialism 
ResUicd” (1921). Sec also Wallas, “'I’he CIrc.it Society'* (19l0). 

(Compare William MacDonald (“A New (Constitution for a New America,’* 
1921, p. 133), who says, “It seems clear that if the UiiiU'd States is to have in 
(^ingress a truly representative national legislature, the existing system of re¬ 
presentation must be changed so us to admit <if the representation, not only of 
the (Hipnlation, as now, but also of recognized ncciipaiions or professions**; and 
Professor H. A. Overstreet (“The CJovernmeni of Torni>rrow,’* in the Forton 
t'>r Inly, 1915, pj>. 7ff.), who, describing the territorial h.isis as one which “is 
now in large measure artificial and ineffective” for the reason that coinmnniiv 
^f interest is now determined fundamentally hy specific vocation, observes that: 
‘*A physician living in the eleventh precinct has far more community of interest 
^'itli a physician living in the fifth precinct than he has with the broker wlio 
lives around the corner. Indeed, if one were to trace the lines of intercst- 
<leniarcation in a great city, one would find them lierc, there, and everywhere, 
crossing and recrossing all the conventional prditical Ixiuiidarics. If one .seeks, 

CAR. p.s.—39 



6UU 


THE LECJISLATIVE ORoAN 


Examples of Representation of Interests.^ —Very rcccniiv 
the movement in favor of the system of professional or class repreM.ni.*. 
tion has achieved some partial successes in several European .stales. 
As already pointed out in a previous chapter, the geographical nr 
territorial system of representation has been replaced in Soviet 
by a system based on the vocational principle for ihe All-Russi.«n 
Congress; that i.s, one in which miners, iron workers, farmer.s, pro- 
fe.s.sional men, and other classes choose their own representatives 
without regard to territorial line.s. The iwample of Russia has lo 
extent been recently followed in Italy, where the Senate has hei n 
reorganized upon the proposal of Mu.sscjlini. The Italian Senate 
formerly rested entirely upon the basis of appointment by the kini; 
(which in practice meant appointment by the mitii.siry) but .ippoint- 
ments were restricted to certain categories of person.s, amonc; iImiu 
the largest taxpayers of the kingdom. As “reformed” by Miissnlini 
it will be composed of representatives of various trades and pmfiv- 
sion.s, of employees, and trade utiions (syndicates) recognizeil l)y -Itr 
Fascist! govertiment. The appointed senators now holiling will nm he 
di.splaced, but ultimately the chamber will be an elected body comp w*! 
of .senators chosen by the corporations of the various associations wliicli 
will be represented.*’’^ The reformed Italian (Chamber of IX-pniirs 
also represents various cultural, social, and intlnsirial tirgani/.ations :\\v\ 
corporations. The new Cerman constitution of 1*/T> (Art. F)5) iiitru' 
duces a itnique innovation upon the existing .system by creating i 
national economic council, representing the special interests (»f Ijisr. 
capital, and consumers, which contains the elements of a third legi'* 
lative chamber. As constituted by a law of V>20 it is composed et 
326 members, 6.S of whom are representatives of the agricultural nul 
fore.stry interc.st.s, (iS of industry generally, 44 of commerce, banking. 

in short, the n.'itiiral groupings in our mcxlcrn world, one finds them in th'- 
nssoci.'ition of tc.ichcr.s, of nicrchnnt.s, of inaniifticturcrs, of physicians, of .iriivins- 
The trade union, the chnnil^r of commerce, the medical association, the 
a.ssociation, the lu)uscwive.s’ league—these even in their half-formed state are ili'* 
forerunners of the true (Political units of the modern sf.ite." See also pjarnc-. 
•‘Sixiology and Political Theory” pp. 107IT.; IV.ird, Economic Il.isis 

Politics,’* p. 4h, and Professor W. S. Carjvnier (” Deinocr.icy and Representation 
who adv(Kntes the abolition of the United Slates Senate anti the suhstitiition n 
its pl.acc of a chamber based on social and economic interests. 

“-Ellery, “Tliird Anniversary of the Pasci.st Revolution,” Current Ifistnn. 
Dec., 1925, pp. 430 ff. 
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.!iul insurance, 30 of the consumer's element, etc. All together, nine 
•.roups of industries, businesses, professions, and occupations are re- 
j resented on the council, and these include the Ixxly of civil servants 
..ml the government, which latter is represented by 24 members.**'** 
i liL c(/uncil dcjes not possess die power of legislation, but the •:onsiitii- 
'iiiii requires tliat all drafts of important laws relating to social and 
■ awiomic matters shall, before being introduced into the parliament, 
[r .sLihmilied by the cabinet to the council for its opinion. It is em- 
,4j\\ered also to present, through its own members, its bills directly 
:i) jurliament for its consideration. It is therefr)re merely an initiating 
.•ml advisory body to the cabinet and the Reichstag. C'ompo.sed as 
!t is of the representatives of the important classes and interests of 
(■(.iety who are experts in their respective fields, such a body under 
•'.sMjrable conditions should be capable <)f furnishing the legislature 
»\ith e\|XTt advice and of keeping it informed of the legislative needs 
i:f the various interests which it represents. The institution is still 
It the experimental stage and it is too early to pass judgment tipcHi 

unriis. Its workings up to the present time are said \n have been 
ch.iracterized hv lack <»f harmony among its members and by a ciTiain 
ndifTerence of the Reichstag toward its recommiaidations. Ilie 
o iincil lias been criticized in Germany on the ground that it is too 
large and unwieldy to serve as an elTeciive consultative body, and it 
!ms been pnuxised to reduce the number of members to about two 
hundred.”* 

In several other stales advisory economic councils have been 
instituted or providial for by the con.stitution. Thus the constitutions 
of the new states of Yugoslavia, Poland, and Danzig all provide for 
the establishment of such councils to collaborate with the legislature 
in the formulation of projects of legislation in resjx-ct to economic 

****‘*Giiod brief disciissifins <if flic council may be found in McHain and Rogers, 
“New Cniistitiitions of Europe” pp. H*tff., and in Viui Sienuais, 

'‘f'lermanv’s Riidncss Parliament,” Cttrrc’nt History for Sept., P>24, pp. 

“■•The origin, nature, and working of the council an! fully described b- 
Pnifessor Finer in his bcjok, ” Represcnta!i\e rinvernmcnt and a P.irliaineiif "f 
hidnsfry: A Study of the German Labor and Economic Council” 

Professor Filler's c«)nclusion is that the council “has proved its worth .mil ii': 
richi to exist" (p. ISI). Profcs.sor Bonn remarks that it “has done a lot of 
lengthy debating but has n*it brought alwmt any important change in 

evolving .schemes or methods nf dealing with economic and social problems.” 
'‘The Crisis of European Democracy” (IW), p. 75. 
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and social problems,"'* and somewhat similar councils have l>een esuli. 
lished in Italy, Spain, and Portugal. In France, where technical couiuil. 
have long been in existence fcjr giving advice in respect to admiiiisira- 
rive matters, in P>25, folhjwing a campaign by the general confetk-i i- 
tic .11 of labor, a council on legislation somewhat similar to that m 
(Germany was set up by decree. It is a small body, compared with 
the Cierman council, consisting of only forty-seven members represiin. 
ing the cciiisumers, the lalxjring classes, education employers, artisan,, 
capital, real estate, banking, etc. Five of the ministries of ilu- 
government are also represented, each by two members. Like ihi* 
(jerman council, it has merely advisory functions. It has a right to 
be heard by the committees of parliament and by the ministers in 
respect to legislation or administrative action which it advocates. Tlu- 
cabinet, on its part, is re(]uired to lay before the council for iiv 
information all bills of an economic character which it presents ii» 
parliament. The council may make recommendations in regard tn 
these measures and the prime minister is retjuired to report to ilu* 
council within a month what action the cabinet has taken thereon."'* 

Criticism of the Principle of Representation of Interests.— 
The principle of the representation of interests has been criiicizu! 
by many writers. The late Professor Ksmein stigmatized it as “.in 
illusion and a false principle which would lead to struggles, confii.si«.p. 
and even .inarchy/' In the first place, he .said, it was inconsistent widi 
the principle of nati(Hial sovereignty, which is ba.sed upon the iheury 
that members of legislative assemblies are chosen to represent iho 
interests of the nation as a whole and not the special intere.sts nf 
particular classes."" The very raison iVvtrc of free representative 

'■•''Const, of Yugoslavia, Art. 44; Const, of Poland, Art. 68 ; Const, of J^.in/i.c, 
Arts. 45, 114. 

'**' The history and organization of the council arc discussed in detail hy Mi'*' 
Eraiiihall in a note entitled “The National Economic Council of France/* Jnirr. 
Pol, Sd. Rrr,, vol. XX (1*^26), pp. 623 H. See also Scelle, Rcr. Pol. ct Pari., 

P124. Ill Eiighind recently a number of advisory or consiilr.itive councils h.ot 
been set up to advise certain government offices or departments, but niii 
legislature. See Fairlie, /Inter. Pol. Sri. Rcr., Nov. 1926, pp. 81.2 fT. 

“‘Hut Diiguit (“Droit const.,” I'M I, vol. I, p. 37‘)) maintains the contr.iry 
view. Carre dc Malberg ((“Theoric geniValc de rctat,” vol. II, p. 367) appe.irs 
to agree with Esmein. Henoist (”Org;inisation dii suiTrage universel,” 18^7. 
pp. 3t)-.31) is rc.uly l«> admit that the principle of representation of interests nviv 
violate the diKtrinc of national sovereignty, but he is willing to sacrihee the latter 
for the former. 
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novcmnicnt, he coniinucd, is the supposition that the vole of ihe 
citizens and their representatives will ascertain the general interest and 
make it pass into legislation. But in order that this may be accom¬ 
plished it is necessary that lx)th disregard, as far as possible, their 
pjriicular interests and allow themselves to be guided by reason and 
justice. The system of professional or vocational representation, he 
went oil to say, would invite the citizens, almost force them, in elTecl, 
io cjnisider first of all their particular interests and forget the general 
;i]ivrests. It would promote a struggle between ditfereni interests 
j!ul forces, accentuate the fi*eling of antagonism between them, and 
undermine the sound doctrine that a man's interest in the welfare 
. «■ the group, class, or profession to which hi* belongs should be 
Mcondary to his interest in the welfare of the whole society,*'^ Esmein, 
lifiwever, recognizes that it is useful and desirable that the great eco- 
nninic interests and professional groups sIkjuIiI be allowed to make 
known to the government their views through organs which they 
h.i\e themselves elected to represent them, that is, such organs shoulil 
i i* formed and endowed with consitlutlivc but not legislativi* powers. 

1o most persons the idea of class representation is fundamentally 
unsound in principle because it is based c»n the very doubtful assumi)- 
lion that no dejiuiy can represent adecpiately a constituency which is 
not composed exclusively of persons of his own class ; that a lawyer, 
for example, cannot truly represent the interests of farmers, miners, 
or merchants, and that a legislative assembly, in order to be really 
representative, must lx* a composite body made up of ilelegates chosen 
by the various heterogeneous groups, economic, vocational, professional, 
•ind otherwise, of which modern societies are com|^osed. Such a system, 
we fear, would tend to circumscribe the horizon of representatives and 
k»wer the character of legislative assemblies, since each member would 
in large measure regard himself as the exclusive rejweseniaiive of the 
particular opinions or interests of the group which elected him, rather 
than as the representative of the general interests of the state as a 
whole.*’’” Professor Bariholemy points out also that it is an illusifai to 

“Droit const.” (5th id.), pp. 256-259. 

Coinp.irc Sidj^wick, “ Hlcincnts of Politics,” p. V)5 ; Blnnisclili, ” Polilik,” 
pp. *147-456, and .Munro, “The Governments of Europe,” p. 7.37. Pri>fesMir L.iski 
{op. cit., pp. HDff.) strongly defends the priticipli: of rei)resenf.uiiin of interests, 
diciiigh he criticizes the form which the guild socialists would give it and .tlso 
die form in which it has liecn introduced in Germany. 
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suppose that voters grouped according to their professions or occupa- 
tions would always vote “ technically,” that is, solidly as a group; on 
the contrary, many of them would disregard the professional or occupa. 
tional lines which separate them and continue to vote with the jx)litic.V; 
party to which they belong.*" Finally, there is the practical difficult\ 
of how to apportion equitably the representatives among the various 
profes.Nions and classes. According to Sidney Webb there are 750,IKP 
textile workers in England, 40,(XX) physicians, and 6000 architects."' 
On what principle could the interests of three such widely dillercni 
groups be proportionately represented in the legislature, except on the 
basis of numbers 

A legislative assembly composed of so many elements w'ould lent! 
to liecome a debating society instead of a lawmaking body, ami its 
eiliciency would be diminished in proportion to the number and varii-u 
of interests represented. One of the sources of strength in the gov¬ 
ernments of Anglo-Saxon countries has been the freedom of thiir 
legislative assemblies from the presence of numerous unstable .iivl 
dissolving groups with their inevitable dissensions and conflictin.: 
interests.^*'* Finally, the organization of the electorate upon the Imms 
of class distinctions, whether economic, social, or professional, wmiM 
inevitably tend to multiply artiiicial distinctions, encourage fiirihr 
division of the population into groups, array each against the otlnT';. 
and accentuate class antagonism generally.*’' 


“ l.c problemc dc la competence dans la democratic/' p. *1^. 

^'“History of Trade Unionism” (1920). 

^-(Aimpare Sharp, op. at., p. 121. 

Imagine a legislature,” says Bradford (“Lessons of Popular Clnvernmi;:'*. 
vol. II, p. I7t)), “made up of distinct gnnips of Republicans, Dcmncrats, SiK'i.ili''- 
woman sulTragists, labor men, prohibitionists, religious fanatics, all perfectly «lc!^" 
mined that nothing should be done unless their special oi-jccts were pro\idccl b - 
Would the lobbying and logrolling lx: any less than now, or \\<iuld the strengt>- 
of the groups be any less mailc use of by designing men ?" Compare ah' 
Siilgwick's views of a legislature made up “total abstainers, anti-viviseclioni'^'' 
anti-vaccinationists, and the like” (“Elements «if Politics,” p. .^9h). 

Advocates of the principle of representation of interests naturally deny 
truth of these assertions. Sellishncss and antagonism I'etween groups exist alreaih 
in a high degree, they maintain, and giving them representation in the Icgisla 
ture would not accentuate the antagonism but would tend to diminish it. Cotn 
pare Hums, op. c:t., p. 107, and the article of Overstreet citcil alxive. 
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VIII. Nature of the Lechsi^tim^ Mandate ; Role of 
THE Representative 

Classification of Opinions.— As to what is tlic proper 
function of a representative whom the people have chosen to act for 
them in matters of legislation^ there is a wide difference of opinion. 
The views which have been expressed by writers on the subject or 
have been acted upon in practice may be grouped under three heads. 

First, the representative is regarded as the ilelegate, deputy, or 
.ii;eni i»f the particular constituency which elects him, charged primarily 
with procuring legislation for the advancement of the local interests 
(jf his constituency, obtaining appropriations of money for the construe 
tion of public works therein, and securing other favors which lie within 
the jmwer of the legislature or government to lx.*stow. 

Second, he may be regarded as the representative of the whole 
slate, elected to consult with other representatives and charged prinrarily 
with the care and advancement of the general interests, and only 
secondarily with the promotion of the particular interests of his 
immediate constituency. 

Third, he may be regarded as the mouthpiece or spokesman of 
the political party which is in the majority in the constituency from 
which he is elected and as such is bound by the will of his party, 
whatever may be his own personal views in regard to the exjH'diency 
(»r wisdom of particular legislative |)olicies. When that will has been 
cle.irly made known to him by resrdtitions or instructions, he is mcjrally 
obliged to conform to it by his acts and voles. This is the doctrine 
of what the French call the mandat impvratif, which reduces the re¬ 
presentative to the role of a conduit pipe or telephone wire through 
which the views and commands of the parly are communicated to the 
legislature. It is quite possible, of course, that the representative may 
combine the qualifications and perform the roles required and imposed 
by the first and third theories; that is, he might act as the representative 
of his particular district and at the s;tme time serve and obey his party 
in matters of national and local policy. Hut he could hardly at the 
•vime time play the role prescrilx.*tl by the secoml theory, that is, act 
primarily as the representative of the general interests, if there were 
a conflict, apparent or real, between them and the local interests of 
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his constituency, for the reaston that no agent can serve two priiiupai. 
when their instructions arc in conflict ” 

The Early Conceptioiu —As pointed out in a ])revi<..i« 
chapter, the idea of the role of representative in the early stagis (■; 
the development of the representative regime was that the depue, 
was the special agent of the class or estate, nobility, clergy, commons, 
peasantry, or town iiopulation which clvisc him, that he was subjiM \u 
its instructions, that he was immediately accountable to it, and that he 
could be recalled by it at any lime.'** In short, his role was mna- 
nearly analogous to that of a diplomatic agent than to that of a 
modern representative, who, according to the ge nerally prevailing view, 
possesses the full power of legislation, freedotn of deliberation and 
of voting, and is not subject to instruction or recall. 

The Modem Conception.^Thc old idea of the reslriiud 
nature of the legislative mandate, and especially the cfiiicepiion that 
its holder was the agent of his constituency rather than the representa¬ 
tive of the nation as a whole, had largely disappeared in England 
before the seventeenth century,^' although it did not disappear in hVance 
until the Kevolu(i%i, when the states'general in their national assembly 
in 1789 declared themselves to Ik? the representatives of the natimi. 
The modern idea was embodied in constitutional law for the Hfm 
lime when it was expressly proclaimed in the French const i tut ion nt 
1791'" that the deputy should not be the representative of any jiarii- 
cular circumscriptirm {departcment) but of the entire nation, and thai 
no instructions should lx* given him. 'Fhe same principle was expressed 
in the German imperial constitution of 1871 (Art. ?>) ; in the French 
organic law of Nov. .sO, 1875 (Sec. 1,^) ; in the Austrian electoral law of 
1867, and in the Swiss constitution of 1874 (Art. 91), which declared 
that members of the legislature should vole without instruction’*. 
Virtually all the new constitutions that have been put into effect in 
Europe since the World War proclaim the same principle. It is signi¬ 
ficant, however, that this view has not been specifically laid down in any 
of the American constitutions. 

('loinparc Rryce, “Nfodern Democracies,” vnl. It, p. 

‘"(^imparc Esmein, op. cif. (Sth cd.), p. 26?, where the opinion of Sicyes, 
in rcycet to the office of depiiiy in the staics-gener.il, is quoted. 

"Compare Hallam, '‘Constitutional History,” vol. 1, p. 

Title III, ch. 1, sec. 3. 
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Views of Statesmen and Political Writers^ —(K the merits 
of the three views in respect to the nature of the legislative mandate 
above, opinions naturally differ, hut There is little difference 
of opinion among statesmen and political writers. The view which 
roj'arils the representative as being first of all the ileleg.ite of the 
particular district from which he is chosen and especially of the party 
which chooses him, is admitted by nearly all writers to be a vicious 
one. Such a view mit only sul:ordinates the national or general interests 
to the assumed interests of particular IcK'alities, but it lends to narrow 
the hori/on of the representative and thereby lower the level *)f 
rharacter of the legislature, tends to deter men of large ability from 
M-rving in it, and accentuates the control of the jioliiical jiarty over its 
rcfuesentatives. 

A member of parliami*nt, said rx>rd Broiigliam, “ represents the 
prf»ple of the whole community, exercises his own judgment upon all 
measures, receives freely the communications of his constituents, and 
is not bound hv their instructions, though liable* to be dismissed by not 
l)(ini» rei‘lected in case the <lifference f>f opinion between him and 
them is irreconcilable and important. The pe(^pli‘’s* power being trans¬ 
ferred to the representative body for a limited time, the people are 
hound not to exercise their influence so as to contnil the conduct of 
fheir representatives, as a body, on the seveial measures that come 
before them.”'** The same view f»f the oflici* of the rei^resentative 
was expressed by Bluntschli. Hie modern representative, he declared, 
is a slate rejiresentative, licit the representative of any j'erson, corpora¬ 
tion, or group, and his duty is a state dtity. lie is not bound, Bluntschli 
added, by the instructions of his constituency not com|)elled to answer 
to them for his conduct. He is something more than a mere cfim- 
rnissioner to register the mandates of his constituency and liable to be 
recalled in case he refuses to do so. On the contrary, he possesses 
full lilx'rty of thouglu and action, .ind the right to interiiret for him¬ 
self the common need and the common consciousness without restraint 
t-'pon his intellect or conscience.'**’ 

Esmein defined a representative as one* who, within the limits 
of his constitutional powers, has been chosen to act freely and 

‘^’"Thc British Constitution” “Wc'r^'s” v#»l XL p. 9L 
“ AIlfTcncines Siaalsrccht,” pp. Sre .ilsci Burnliak, “ Allgcmrinc 

Staatslchrc,” pp 94-114. 



cm THE LEGISLATIVE ORGAN 

indcpcnclcMitly in the name of the people. He must have full independ¬ 
ence of judgment and action in order to fulfill his mission, for if hi. 
acts are determined in advance for him by legal rules or oblignion 
instructions, he is not a representative but a mere delegate nr 
wumlatairc of the electors. Not only, declared Esmein, has a ron 
siiiuency no right to recall a representative, but it cannot limit his 
powers by instructions or compel him to act in a certain maniur 
up(»n pain of having his acts nullified. The mamlat impvrattf is im' 
only contrary to the principle of represeniative government, but is n 
less contrary to the principle of national sovereignty.**' Anotlur 
French jurist, Carre de Malbcrg, who has discussi'd at great len'>i'' 
the rfde of the representative, criticizes vigorously the doctrine of thr 
mandat impt'ratij- The theory, he says, is based on the idea that thin 
exists a contractual relation between the representative and the electars 
analogous to that which results from the notion of civil mandate in 
the private law of contract—that the representative exercises his pown 
in virtue of a delegation or commission which has been given to him 
by the electors as mandants-^tin idea which originated with Roiissc.iu 
but which is “vitiated by a manifest contradiction.” The theory !•. 
impossible, he says. If the representative is merely an ager.i 
(mandutairc)^ he necessarily represents only the electoral body which 
chooses him and not the nation entire, because there can be no enn 
tractual relation between them and those who have not by their voio 
conferred upon him a mandate. Moreover, the notion of the man Jit 
imperatif implies that the deputy has only such powers as the manib 
tory has conferred upon him. Oniscquently the electors must h*' 
admitted to have the right to limit his powers at will at the momeii' 
of election ; in other words, lay down a program for him, trace tn« 

Droit constiiiitionncl" (5lli cil.), especially pp. 26.^, .3Sf». Compare al' 
Liehcr, who oljscrvccl that the “true character o£ representative government dw' 
not admit of mandatory instructions to the representative, for it makes of him •; 
mere deputy who ought to have his instructions from the beginning.” “Poliii«^“ 
Ethics,” vol. II, pp. 325-3.31). But Rousseau maintained the dtKirine that il»'‘ 
deputy is merely a niundutuirc of the electors and that they have an imprescripti! k' 
right to recall him. "Social Contract,” bk. Ill, ch. 15. Robespierre, in the 
French convention of 1793, asserted the same doctrine. A people, he said, wlm'S 
deputies cannot in this way be held accountable for their acts really have ni* 
con.stitution. Quoted by Esmein, op. at., p. 386. 
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line of conduct which he must follow, and impose ujion him obligations 
nnci him orders 

Edmund Burke expressed the conservaiive view of the oHice of 
the representative—^the view which is still defended by most writers, 
iveii tlioui»h it does not represent the extreme current democratic 
Li)iicepti(3n--when he said the representative owed his constituency Ixilh 
industry and judgment, and when he sacrificed these to the opinion ol 
ihe constituent, he betrayed rather than served him. “The represen- 
Ijiive, he declared, “ should be a pillar of state, not a weathercock on 
the top of the edifice exalted for his levity and versatility and of no use 
but to indicate the shiftings of every fashionable gale."’'* 

^-0/1. fit., vol. II, pp. 2t)0fr. For another FrcMicli crilicisin of ilie principle 
of tiu* numdut wipcn/tif see St. (Jirems, “I.a separation cics pmixoirs,’* pp. IW'-lfO. 
IjV his vote, observes St. Girons, the elecUir transfers to the representative .ill llu 
power he possesses and cannot therefore sh.ire with him the power of legisl.ilioii. 
haery instruction, therefore, sluniid lie pronounced null and void either l)y the 
legisLiture or the jiulici.iry, and .1 c.iiulid.ite whti promises to obey the orders or 
in'll!iictioiis of his constituency when they .ire contrary to the conclusions ot his 
own judgment and ctaisciencc ought to be defeateil. Diiguit, howexer, appears 
to be a defender of the doctrine of the niinulut injprni/if, which, he contends, 
is still the theory of French public law. Ihit lie maintains th.it the deputy does 
not receive his mandate from the electors of the circiimscriptitin from which lie 
IS chosen but from the nation entire of which he is the representative, lie is 
not therefore obliged to take account of the will of llie circumscription, and it 
lus no right to instruct or bind him. The n.itioii tliroiigli its vote priinoiiiiced 
•It the general parliamentary election confers u|>on the Icgishiliire as .1 whole its 
mandate and it is this mandate, rather than that of the local constituency, by 
which every deputy is bound. On various occasions deputies have been elected 
to the French parliament with mandates imposed by party coiiriiitiec'i wliicli 
held in bl.ink the resignations of the n:e:uU-rs to take eiU-Lt upon ilemand of 
the committees. In all such cases the resignations were treated by the cliamber 
as being null and of 110 clTect. Hut prop(»s,ils have bieii made in the 
French parlianiciU from lime to lime for giving a legal character to such mandates. 
As to the cases and the whole subject of imperative maiid.iics see Dandurand, 
“Le mandat impf*ralif" (IS%), and Hriol, “Du mandat Ii'gislatif,’* 1*>I)S. 

^■‘See his address to the electors of Hristol, l/MU, in wliieli be dcfeiuled liis 
action in disregarding their instructions, “'i'lie parliament,'* be declared, “is 
nor a congress of ambassadors from different and lii>stile interests, which interests 
e.ich must maintain as an agent and advocate against other agents and advocates. 
Hilt parliament is a deliberative assembly of one nation, with one interest, that 
of the whole where not local purposes, not local prejudices, ought to guide, but 
the general good resulting from (he general reason of the whole. You choose a 
member, indeed, but when you have? chosen him, he is not a mern! cr of Hristol. 
hut he is a member of parliament.'* 
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Should a Representative Be Bound by Instructions? —W'licilu r 
a member of the legislature should he hound by the instructions <>{ 
his constituents, that is, whether his oflicc should be restricted meivly 
to ascertaining and registering their sentiments, somewhat like that nt 
a delegate or an ambassador to a congress ; or whether he sIuhiU 
himself judge for his constituents what ought to he done and .ut 
according to his own convictions independently of instructions, are 
HuesliiMis iipjjii which men have dillered ever since the principle 
representation became an established fact. Although these quesiions, 
as John Stuart Mill observed, belong to the domain of political ethics 
rather than to political science or constitutional law, they have a direct 
bearing on the subject here under consideration and may well receive 
attention. In attempting to answer them we might well follow Francis 
Lieber’s suggesti(in'*'' that a tlistinction should be dr.iwn between the 
position of the representative who is popularly eh‘Cted and the re¬ 
presentative who, like senators in some federal stales, is chosen by 
legislative bodies or other political organizations, which, unlike an 
electoral hnly composed of the whole mass of citizens, has a tangible 
juridical existence and is therefore capable of declaring formally its 
will and of giving instructions. In the United Slates, senators were 
for a long time elected by tiu* state legislatures and there was and still is 
u disposition in some minds to regard them somewhat as .ambassadors 
accredited by the states to the national government. In these circum¬ 
stances an argument might be advanced in favor of the right of the 
legislature to instruct them .as to how they shall vole.'*’' 

Political Ethics,” vol. II, p. 307. Carre dc Malbcrg, op. at., vol. IK 
p. 213, recognizes the v.ihic of this distinction. As is well known, the dele;>.ii('s 
to the Ihindcsrath under the <7erman constitution of 1871 were subject to instruc¬ 
tions by the gewernments svliich appointed them very much as dipln:ii:itic 
representatives arc. 

Prior to 1‘dK when United States .senators were chosen by the stale legi*!- 
latures, the right of instruction (by the legislature) was sometimes asserted aiul 
exercised. Sometimes tlic instructions were ol)cyed, sometimes disreganled. 'Fhc 
legislature of Virginia in 1S36 ‘'instructed” the .senators from that state to vote 
for the expunging resolution then before the United States Senate. The instruc¬ 
tions were disobeyed by both Senators Ecnjamin Watkins Leigh and John Tyler. 
Leigh resigned, hut Tyler retained his scat, regarding the instructions as contrary 
to the constitution. In 1S78 the legislature of Mississippi instructed its senators 
to vote for the Bland Silver Bill. The instructions were disolieycd by Senator 
Lamar, who defended his action in a strong address to the people of the state. 
Sec Mayes, “Life of L. Q. C. Lamar,” p. 234. Now that senators are chosen 
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The Aflfinnative View^Witli rcfi;ard to the duty of tlu* 
rt-prcseniativc who is chosen directly by the people, it is widely 
asserted to-day that, in order to Ik* what the word Implies, namely, 
iIk mouthpiece of those for whom he speaks, he oii.i;ht simply to 
noisier their will rather than his own whenever it is known io him 
in unmislakahle terms or he ought to resign anil make Waiy for some 
one who more truly represents their sentiments. Otherwise how can 
he he saifi to be a representative of the people and how cai\ he 
speak for them as they themselves would speak if they could be in 
his place ? 

The Negative Vieww— Rut those who adopt this view 
ignore the practical didiculties in the way of its full realization. The 
will of the people cannot always be ascertained and made knr)wn to 
the representative, for there are rarely any organs for collecting their 
siMitiiTients on the multifarious questions that are presenteil to the 
legislature for consideration. It can hardly Ik asstimed that the opinion 
of the local party committee in his district- the only organized liody 
capable of formulating instructions—is the opinion of the electorate. 
Public opinion, indeed, can only be ascertained by the sifting process 
of a representative system. Wh.ii is often taken for public opinion 
is in fact but the momentary impulse of excited masses and not the 
calm judgment of the people. 

Where, however, the represiailative has pledgi’il himself before 
the election to act in a certain manner, the question of his duly to 
olx-y instructions is somewhat simplified, fi>r then a ileparture there¬ 
from would be a breach of honor and of good faith such as no repre¬ 
sentative can afford to Ik guilty of. It is a grave (piesiion of public 

by popular vote probably no slate legislature would assume to instruct them 
although it might adopt rcsnliuions rcxpicsliiig" them to vote in favor of or 
against certain proposed legislation. Cases of such requests h.ive not been lack¬ 
ing. Burgess (op. cit., vol. 11, p. 5<l) denies the right of instruction as apfdied 
to both senators and rcprcseiitaiivcs. “'I'he principle is," he s.iid, “iliat v.icli 
senator and each representative represents the whole United States, according to 
his own intelligence and judgment, and that there is no consiitiiency in the 
United States which can demand a control over its represenl.ilive in either house 
of the Congress or rccpiirc his resignation." Liebcr (" Political I'thics," vol. II, 
P- 361) also pronounced the doctrine of instruction to he "unwarranted, incon- 
iistent, and unconstitutional." 



612 


THE LEGISLATIVE ORCiAN 


policy, however, whether a constituency should make it a condition ol 
election that a candidate should adhere to certain opinions laid down 
for him by themselves 

Lord Bryce, who raised the question as to whether Jeinocr.uic 
ihecjry really requires a representative to give a pledge which his (.\vn 
iudgment condemns, pointed out that conditions which existed at i!k* 
time of his election may change before the expiration of his irrm 
and the jdedges which he made before the election he never would li.i.i- 
made had he f()res« en the change of conditions.^' M(jre*)\er, has lu* 
no right to profit from what he learns from debate in ilie legislaiiiri' 
and from the other sources of information which were not availal'!* 
him when he gave his pledge ? 

One may well hold that the representative should possess full 
independence cjf judgment and action, unfettered by iiistruclii»ns. 
without, however, taking the impossible position that the opiiiiciU'. 
of the electors are to he lightly ignored, or that the representative 
in no sense bound by the understandings under which he was ekMol. 
C'learly, as Laski remarks, he is not entitled to get elected as a I'rc 
trader and to vote at once for a protective tariff. The representative 
who endeavors faithfully to reflect the will of his constituency will 
recklessly disregard their sentiments, but will, so far as is consisieir 
with his l'«est judgment and sense of duty to the nation, give eiTe.; 
to them. Iwen Burke admitted that it “ ought to be the happiness iivi 

Rei'.inlinij antcrkviimi pledges, ]»ihn Stii.iri Mill cxpressnl ;\n iinf:jvor " 
npinion. Pledges should not he required, he s;iid, "unless from iinf.ivor.i!'' 
soei.d eireutnstiiiiees or faulty insiiuiiions, the eleclors are so narroweil in il'i'- 
ehoiee as to he eoinpelled to fix it on a persr»n presiimf'tively iindir the influent" 
of partialities hostile to their interest.” "Representative (Jo\eminent,” pp. 2?’ 
J2S. f)n the siihieel of pledges see also I.ieher, "Political rallies.” vol. II, hk. VI. 
eh. laird Uroiighain stated that pledges were enaiinon in Great Hritain in 
former times, though oeeasion.illy candidates refused to make proieiscs, .is di>'' 
Macaulay, in ISS2. when he declared to a political committee that he woulil 
give no pledges under anv circumstances. 

Modern lX*mocraeics,” vol. 11, p. 3^3. Lord Hrycc (ihJ., p. 
expressed the following opinion in respect to the circiiinstanccs under whieli - 
representative is morally hound to resign: “One thing is clear. If a rcpre^i- 
tative so dislike.s the )>olicv of his own parly as to wish to iToss over i.» t*' 
other, his diitv is to resign his scat forthwith. This is now the rule in Gri i 
Britain. So, tixi, if his opinions have so changed ns regards one imjiort.iut 
measure that, having been elected to advocate it, he can do so no longer, ht 
must resign." 
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»lury a representative to live in the strictest union, the clearest 
correspondence, and the most unreserved communication with his con¬ 
stituents ’’ and that “ their wishes ought to have great weight with him 
.inJ their opinions Jiigh respect." 

liurgess says, rightly, tliai the i/iva^s of a constituency should always 
in.* taken into account as contributing to the make-up of the conscious¬ 
ness of the state, hut that the triil of a constituency has no place in the 
■ncKlcrn system of legislative representaiicni.*^^ The essence of represenia- 
•ioii, as Lord Brougham once said, is that the power of the people should 
iie [\irled with and given over for a limited period to the deputy cluisen 
::y them, and that he should perform that part in the government 
•vhicli, if it were not for this transfer of authority, would be performed 
!)y the people themselves. But it is not representation if the constiiu- 
iiiis so far retain ccjiitrol «)ver their represenlalivi* as to act lor them- 
clves. They may communicate with him ; inform him of their wishes, 
fipinions, and circumstances ; [iroiiounce their judgments upon his 
auMic conduct; they may even call upon him to follow their instructions 
ind warn him that if he disobeys they will no longer trust him #»r 
reelect him to represent them. But he is to act -not they,**” 

The Representative Should Be Allowed Freedom of Judgment. 

■The representative under normal conditions will be a wiser 
jKTM)!! than the average (»f those whom he represents; he will 
jwess the advantage of experience in statecraft, and probably superior 

“ l^nliiical Science and ('onslitution.d Law,” veil. 11, p. 116. (^niiparc alvi 
:lu- following from Prcsi«lrnt Miitlcr f»f (^>liimbia Unixersiiy : “A real rcpre»-t*n- 

of ihc people is not ilieir iinrellecling inoiitlipiece or their truc kling servant, 
!^*ring his course to meet each shifting hreeve opinion or puff of passion ; he is 
r ilier file spokesman for their conscience and their insight and iheir iiidgiii' iit, 
■mhI his own deejiest .md sincercst convictions re\eal them to him.” “'rnie ind 
I’nise IXinocracy,” p. 17. Dr. Ihitler m.iint.iins that in the United Stales the 
•I'Mriiciion of the fiindamcnlal principles of representative government began 
nhen “under tlic lash of parlv we rediicc'd the representative to the portion 
of a mere delegate ; when we began, as is now c]uile eommonlv the rase, to 
i'lsrruct a ri'preseiilJlivc as to what he is to do when elected ; when we heg.iii 
pledge him in .idxaiicc of his eltttion that, if chosen, he will do ('-ri.iin 
tilings and opjxise others.” “Why Should We ('liaiige Mur Eorm t)f (ioxein- 
^ent,” p. IS. Compare also Taft (“I’opular CJiivernment,” ji. 2 '). wlio approxes 
Burke’s theorv, and L.iski (op. at., p. ^1*>), x\ho s.i\s lliirke’s e\planation tif the 
relation between the reprcseniaiixe and the electors is as true to-day as it was 
when Thirke gave it. 

^*^“Thc Iiritish Constitution,” “Works,” vol. XI, pp. 3^37. 
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knowledge and ability ; and his own judgment, therefore, ought to 
he regarded with respect by his cojistituenis;*” The represcntaii\c 
system is founded on the assumption that representatives will be electvj! 
who are more familiar with public affairs and better qualified to Wk 
after them than is the average elector ; in these circumstances \vh.ii 
the electors have to do, as Sidgwick well remarked, is to choose such 
men and not to teach them the business of Government.”' He 
not to be obliged to conform his action to their opinions or to vote in 
a manner which his own judgment, aided by discussion and argtitrn ni, 
fully condemns. It is seldom the case, ol)serves an able writer on this 
subject, that the people are capable of judging wisely in matters of 
legislation; they may express intelligent opinions on the larger questions 
of public policy, but rarely on matters of detail.”" It follows that the 
electors will not do wisely if they insist on absolute conformity to tluir 
opinions.”'* 

Hut, as Mill observed, democracy is not favorable to the revenii' 
tial spirit. In modern democratic states the opinion prevails among the 
masses that they are as well i]ualiHed to judge of the common needs 
ns those whom they have chosen to speak for them. There is, in sh*»ri. 


**** “ The great beauty of the representilive system/* said Mr. Mae.uila\. 
speaking in 1H.S2, **is that it unites the advantages of popular control with tlr 
advani.igc arising from a division of labor; just as a physician understandN 
medicine better than an ordinary man . . . just as a shoemaker makes sine 
better than any ordinary man, a person whose life is passed in transacting all.ir- 
of stale becomes a better statesman than an ordinary man. ... My opinnin 
is that electors ought at first to choose c.*iutiously, then to conHde liberally; anti 
when the term for which they have selected their member has expired, to 
his conduct eciiiitahly and to pronounce on the whole when together." 

" Elements of Politics," p. 558. Oimpare in the same sense 'I’afl, "Popiil-*^ 
Government," p. 29. 

Girons, "La separation des pouvoirs," p. 163. 

C-omparc Mill, “Representative CJovernmeiu/* eh. 12. "When the dilhr- 
cncc heiwccn the judgment of the electors and the representative is noi funtla 
mental, the elector may well consider/* s.iid Mill, **that when an able nun 
differs from him there is at least considerable chance of the elector being in Jhc 
wrong; and, even if otherwise, it is worth considering whether he may not gi'C 
up his opinion for the sake of the inestimable advantage of having an able man 
to act for him in the many matters in which he himself is not qualified to form 
a judgment.*' 
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. ...idoncy everywhere today to regard the office .»f repre^ntative iii 
^ CIV different light from that described above. His function, accord- 
^ to the current view, is not to interpret the common good as his 
riscience. his study, and his better judgment dictate, but to ascertain 
to the best of his ability what public opinion demands and give effect 
t‘, it, whether his conscience and judgment approve it or not. 


CA*. p,s.— 40 
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Iezf., “Li presidcncc dc la republique,” Rev. du droit pub. (1913), pp. 111-127. 
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Parki-k, “Executive Judgments and Executive Legislation,’* Harv. Law Revien\ 
vol. XX, pp. lir>ff. 

PowFi.i., "The Concltisivcness of .Administrative Determinations,” Amer. Pol. Sci 
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'‘U.nobfl, “Lc pouYoir cxeciitif en temps ilc guerre/’ Rrt^. gen. (^administration, 
vul. 43, pts. 2-3. 

SiDRV, “ Ccimmcntaries on the Constitution,” sees. 1410—1489. 

T\n', “Our Chief Magistrate and His Powers” (1916). 

(W. F.), “The (lovcrnmcnt of Modern States” (1919), eh. 14. 
WirioiGiiBY (W. W.) an» Rogi-rs, “Introduction to the Problem <if Government** 
(1921), eh. 10. 

\ViiM»N, “Constitutional Government in the United States” (190S), eh. 3. 


I. PKrNciPLKs OF Organization 

What the Executive Organ Embraces.^ —The si'coiid ^rent 
.•rij.iii, department, or branch of ^overnnicni—the third, if we accept 
rhe view of some writers that the electorate is also an organ-is the 
•Mcutive. In a broad and collective sense the executive organ embraces 
•he aggregate or totality of all the functionaries and agencies which 
n* concerned with the execution of the will of the state as that will 
MS been formulated and expressed in terms of law. In this sense the 
inn embraces not only the supreme head of the government—the chief 
f state, as he is called on the continent of I-iirope (president, king, 
:nperor)—hut also the initiisters and the whole mass of subordinate 
xetuiivc and administrative functionaries who constitute what in (ireat 
ilriiain and the United States is known as the “civil service.” As thus 
iiiderstood it comprehends the entire governmental organization, with 
■hr exception of the legislative and the judiciary and possibly the diplo- 
.'n.itic corps. Thus tax collectors, inspectors, commissioners, policemen, 

• ml perhaps officers (jf the army and navy are a juri of the executive 
■•rganization. 

According to the partisans of the duality theory of governmental 
functkms, discussed in a previous chapter, even the judges of the courts 
■night properly be regarded as falling within the category of executive 
functionaries, since, acec^rding to this theory, their function of applying 
^he laws is really an incident or phase of the general process of execii- 
•ion. Ordinarily, however, when we speak of the “executive” or the 
■xecutivc department we mean the chief magistrate together with his 
flvisers and ministers, or, as in Switzerland, the board or council which 
t'fforms the duties which in other countries are intru.sted to a single 
fcrson, or as in the states of the American union, the governor together 
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with the principal elective state officers who share with him tlv 
executive power.* 

As pointed out in a preceding chapter some writers distinguish 
between the functions of execution and administration and conscqiitn:. 
ly between the executive and administrative organs or branches 
government." Other writers, like Carre de Malberg,*'* while admitiin.; 
the essential diflerences between the nature of the executive and m 
the administrative functions, do not recognize the existence of jn 
administrative organ distinguishable from the executive organ, and i: 
would seem, correctly so, since in fact there appears to be no gowrn 
ment which is actually constituted with two such organs separate and 
distinct from each other. 

Unitary Character of the Executive Organ.— The cxeciilivc 
function differs essentially in its nature from the legislative fiinc 
lion and consequently it must be organized on principles which ir; 
very different from those upon which the legislature is constiiuud. 
Necessarily, the legislative organ must be a more or less numerons 
body, that is, it must Ik* an assembly composed of representatives elcciiil 
at frequent intervals from the body of the people. Its peculiar functioi] 
is to deliberate, consult upon the general needs of society, and !.i\ 
down rules of conduct for the guidance of private individuals .in.l 
public officials.*’ The function of the executive, however, is not prinuri 
ly to deliberate, but to execute, enforce, and carry out the state will 
as expressed by the legislature and ihc! constiluent assembly and 
interpreted by the courts. The prime requisites for efficiency in ih*- 
discharge of such functions arc, therefore, promptness of decision, 
singleness of purpose, and sometimes s^recy of procc.durc. It mi) 
he stated in general term.s, said Judge Story, that that organizaiicm 
be.st which will at once secure energy in the executive and safety i" 
the people."* A single pcr.son or a very small body of persons 

* Thus in some of the slates of the American union (c.g., Illinois) the 
nor is declared by the constitution to be the chief ‘'executive," but the exeenti'*'^ 
'*department" includes the governor and the other elective state officers. 

-For example Willoughby (W. F.), "The Government of Modern State', 
ch. 16 (entitled "The AdminUtrative Branch"). 

at., vol. I, .sec. 1, ch. 2 (entitled "1^ fonction administrative"). 

^Compare Sidgwick, “Elements of Politics,” p. 413. 

•’'•“Commentaries,” vol. IF, sec. 1417. Compare also Wcxilsev, “P«)lidt:al 
Science,” vol. II, p. 270; and Kent, “Commentaries," vol. I, lect. XIII, sec. I. 
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'limforc better fitted for the discharge of such duties than a numerous 
assembly composed of many minds and entertaining a variety of views. 
To organize the executive power by dividing it among a number of 
ccjordinate and equal authorities would necessarily lead to its enfeeble- 
inont, especially in times of crises when ^iromptness of decision and 
..:iion may be essential to the preservation of the life of the state.*' 

The testimony of political writers and st.itesmen has been practically 
. iKinimous in favor of the principle of unity in the cirg.inization of 
■H* exectitivc office. No one more powerfully defended it than 
Alexander Hamilton. “Energy in the executive^ he said, “is a leading 
/uracieristic in the deiinition of good government. It is essential to 
•IK* jirotection of the commtinity against foreign attacks. It is not less 
(:.H‘ntial to the steady administration of the laws; to the protectioti of 
;ii>periy against those irregular and high-handed combinations which 
Mimetimes interrupt the ordinary course of justice; to the security of 
liberty against the enterprises and ass.aults of ambition, of faction, and 
i anarchy.”^ 

“The most disiingtiished statesmen,” said Judge Story, “have 
.'iiiformly maintained the doctrine that there ought to be a single 
\ecutivc and a numerous legislature. Tliey have considered energy 
s the most necessary (qualification of the executive power, and this is 
iM attained by reposing it in a single hand.”** Plurality in the orga- 
li/.ition of the executive also tends to conceal faults and destroy 
T’^ponsibility.*' Responsibility under such an arrangement, observed 
Mill, is a mere name. What the “board” dcies, he went on to sav, is . 
•he act of nobody and nobody can be made to answer for it. Where^ 
' number are responsilde, the responsibility is easily shifted from one 
'boulder to another, and hence both the incentive in the executive and 
'be advantages of the restraint of public opinion are lost. 

Examples of Plural Executives. —Nevertlieless history 
lurnishes some examples of the plural form f»f executive, but most 
•'I them were short-lived. In ancient Athens the executive power was 
'‘I’lil up into fragments and divided among generals, archons, etc., each 

'*Comp.ire Siilj^wick, op. tit., p. 410. 

" The Federalist, No. 09. 

** “Commentaries,” sees. 1419, 1424. ('£. also Moiitcsquifn, “-’sprit (Us lois,” 

N'- XI, ch. (}, .Mso Jolin Stuart Mill, “ Repressntali\c fUivcrnniciu,” ch. 14. 

■* 13c Lolmc, ■* Con.stitiiiion of England,” bk. II. ch. 2. 
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being independent of the others. The Roman constitution for a 1,,^. 
time provided for two consuls, each of whom was invested, not wi'*, 
a part of the executive power, but the whole of it, and each could 
effect veto the action (jf his colleague. Sparta, in early limes, h.*.* 
two kings, and the principle of “plurality” was extended to the nri;jni 
zation of subordinate offices.^” France after the Revolution e\|\ri 
menled with the plural form of executive under several dilTenni 
constitutions. That of 1795 vested the executive power in a Directon 
of five persons, but the results were unsatisfactory." 

At the jiresent lime, the executive in every sovereign state, with 
one exception, is organized on the single-headed principle.** Tin 
exception is found in the constitution of the Swiss republic, which 
vests the executive power in a council of seven persons. One of the 
.seven bears the title and dignity of president of the Confederation and 
(lerforms the ceremonial duties of the executive office, but in reality 
he is merely chairman of the council and has no more actual power than 
his colleagues. 'I'he practical working of the institution in Switzerlaiui 
has been attended with less difficulty than the plural form elsewheie. 
mainly on account cjf certain habits and traditions of the Swiss people, 
and because the ground had already lK*en prepared through Wa\ 
experience. For a long time the collegial form of executive had exiM»il 
in the .separate cantons, and hence when it was introduced into the 

'"WiKilscy, ‘*PoIitic.il Science,’* vol. II, p. 2(0. “'J'hc experience of oil.«r 
nations,” said Hamilton in The Federalist (No. (O), “will .itTord little insiiiKii'i 
on this he.id. As far, however, as it leaches anythin); it teaches us not i«i 
enamored of plurality in the executive. We have seen that the .Aclia-aiis 
experiment of two pr;et»rs were induced to aholisli one. 'I'lie Roman liisi-'i- 
records many instances *»f mischief (o the repuhlic from the «lissensior.s heiw^- ’ 
the consuls and between the military tribunes who were at times substituted t ’ 
the consuls.” 

*'Esmein, “Droit constitutionnel,” 3d cd., p. *173. 'I'hc Directory, obsei'*' 
St. Ciirons, “ was a .sad );f)vernmcnt; it vacillated lieiween feebleness and violmi* 
I’he eiifcebleincnt of the executive jwiwer led to the e.stablishment of a lurbiiK"' 
and irrc.spunsiblc assembly.” Such an organization of the e.\ecutive, he adds 
“the best school to inspire the peotde with luxe fi»r a dictatorship.” “La .sep'ir* 
lion des pouvoirs,” p. 263. 

Esmein says that some Frenchmen desircil to establish the collegial form I'l 
executive in 1S7I, contending that it offered the best guarantees against arhiti’.ir> 
power, since it would prove a more efficient check on the acts of a single amhiiioU" 
and unscrupulous executive. “Droit constitutionnel," p. 472. 
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constitution of the Confederation, in 1848, the institution had passed 
the experimental stage “ 

Orgaiiizati<m of the Executive Power in Parliamentary- 
Governed States^— While Switzerland is the only independent state 
jn which both the litulur and the actual executive power is intrusted to 
a collegial body, it is important to bear in mind that in all countries 
where the cabinet or parliamentary system of government in its normal 
iurin is found, the executive power is actually exercised by a body of 
ministers. In short, if we disregard the titular executive (king or 
president) who is ordinarily a figurehead, they all have executive organs 
constituted on the collegial principle. It may also Ik* remarked that 
ill some of the (.HTinan states, notably Prussia, llavaria, Baden, and 
Wiirttemberg, titular executives have recently been done away with 
entirely and the executive power is vested in the ministers. In most 
of them the Laniltag elects a minister-president, who occupies a posi¬ 
tion analogous to that of the president of the Swiss Confederation, 
and he chooses his colleagues. In Baden the Landtag elects all the 
ministers, so that the system is essentially the same as that of 
Switzerland. In the German national assembly of 1919, the Independent 
SfKialists advocated a similar form of executive for the Reich, 

Nearly everything Hamilton, Story, Mill, and the others said 
against plural executives would seem to apply ecfually to executive 
government by cabinets. But experience has not demonstrated the 
validity of their criticisms. The fact that this system of government 
has continued to spread throughout the world is evidence enrjugh that 
government by a plural executive is not in practice attended by the 

*■'* Ruttiinann, “ D.is nurdiimmkanischc Itiimlcsi.KilsrccIil vcrKliclu-ii mit d-. n 
pcilitischen Hinrichtiingcii dcr Schweiz,” vol. I, see. 2ni ; Lfivvell, “Govcriimeiil 
and Parties in Europe,” vol. II, pp. 196'2()S ; and liryce, “Modern I)emotraci<‘s,” 
viil. I, pp. 3^1 ff. Hryec remarks that ‘*in its ccnistitutional position and working 
the Federal Council lias been deemed one of the conspicuous successes <jf die 
Swiss system, for it serves three great .idvantuges, specially valuahle in <i couniry 
governed hy the whole pei>ple.” 'riiese are : a noiip-iriisaii body which is able to 
influence the legislative assembly and adjust diflicullies : it attr.icts and secures in 
the service of the nation the best adininistraiivc talent of the country ; and il 
'•ccures continuity of policy and permits tr.iditions to he formed. 

'riie diameter of the Swiss executive is fully discussed in Rarlhelemy, “ Le 
role dll puiivoir executif clans les n'puhliqiies inodernes,” pp. 2M)fT. Fazy, .i 
Swiss writer (“Legislation constitutionnellc,” p. 119), expressed the Swiss eon- 
eeptioii when he said, “ the unity cif the executive jwiwer is dangerous for lilierly ; 
the long history of the South American states proves it.” 
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<*vils which have attributed In it by many writers. It in;i\ 

remarked in passing that the plural type of executive is not uncomnKjn 
in the organization of local governments. The commission form nf 
municipal government which has been lately introduced in many pariv 
of the United States is a conspicuous example. As already mention^, 
the Swiss cantonal executives are all organized on the collenial 
principle. 

Advantages Claimed for the Plural Form of Executive.— ft 

has been argueil in favor of the plural form of executive that it 
furnishes greater guarantees against the dangers of executive abuse 
and oppression and renders more difficult executive encroachiiK-nis 
upon the sphere of the legislature and upon the liberties of the iKuplc 
in general. It was for this reason that the system was originally intn^ 
duced into Switzerland and has been retained there until this day. 
It is mainly for this reason also that the executive is often subjeued 
to the a)ntrol of a council in those branches of administration which 
.ifTord the largest temptations and opportunities for abuse of power. 

An executive constituted on such a principle manifestly could 
not fdan and execute a cottp d'etai, nor invade the spheres properly 
belonging to the other departments, with the same ease and readiness 
with which a single ambitious individual could, unrestrained by a 
council and unopposed by colleagues who shared with him responsi¬ 
bility.^'* Finally, it is contended by some that an executive organized 
on the plural principle, while perhaps lacking the advantages of uniiv 
and energy, yet is likely to po.ssess a higher degree of ability and 
wisdom than can be found in any single person. The executive power, 
it is pointed out, involves much more than the mere ministerial function 
of executing the commands of the legislature; it often involves the 
formulation of constructive policies, as well as important powers of direc¬ 
tion, requiring the exercise of wide discretion and judgment, duties 
that can he more wisely performed by a body of j^ersons than by n 
single individual. 

Story, “Commentaries,” vol. IT, sec. 1417. Milton, in his “Readv and R:»^'' 
Way to Rstablish a Free Commonwealth,” held this opinir>n. Roth Locke .nnd 
Hume, mainly for the same reason, advocated the vesting of the executive pow»'** 
in small assemblies. T^icke, “ Fundamental Constitution for the Cnrolinas '*: 
Hume, “Essays,” vol. T, p. 526. For criticisms of the view, sec Kent, “Com¬ 
mentaries,” 12th cd., vol. I, p. 283; and .Adams, “Defense of the American 
Constitutions,” No. 54. 
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Executive Councils.— -Sometimes, the unity i)f the executive 
power is in effect destroyed or impaired by vesting it ostensibly 
in one person, but really dividing it between him and a council to 
\vh<»se advice and control the chief executive is made subject. Thus 
in the early constitutions of the American slates the executive in nearly 
every instance was subjected to the control, in a large degree, of 
siii'h a council; and indeed in two states, namely, Pennsylvania and 
Wrmont, the executive power was virtually vested in a board.’"’* 

A strong but unsuccessful effort was made in the convention which 
Iranied the constitution of the United States to associate an executive 
omncil with the President. In the old (Jerman Kmpire the Federal 
Council (Bundesrath) sharetl with the emperor an important part of 
the executive power, so much so, indeed, that some of the (Jerman 
writers treated the Federal ('onncil as the real executive and the 
vrnperor as merely its agent.’^’ In (ireai liritain, likewise, various acts 
(if the executive, particularly those known as orders in council, require 
for their validity the approval of the IVivy (a)uncil, although the 
approval is a mere form.’" llic president of the French Republic is 
required to consult the Council of Stale in many cases, especially in 


^•*Sce W. C. Morey, “Revolutionary State Consiitnlions,'* in tlu' Amuds of 
the Aincricun Arudrnty of Pol/iituI ami Social Scirmr, \ol. IV, p. 27; W. ('. 
Webster, “State Constitutions of the Revolution,'* in the' sajiie periiKlical, vol. IX, 
p. SI) ; and Hartliclcmv “ he nMc due pouvoir excViilif dans Irs rcpiiblic|iies 
rM.dcrncs,’* pp. .iiul the Iite*'aturc there cited. "The ide.i of a coiinril to 

the cxeaitive,’* said Hamilton, iu The PcJcralist. No. 70. “which has so >ri-iuT.illv 
obtained in state constitutions has been derived from thai maxim of repiihlican 
ic.ilousy which considers power as safer in the hands of a niimher of men than 

• 'f .1 sinj^lc man. If the inasim should Ik: admitted lo he .ipplic.ihlc to the case, 

1 should contend that the advantaf^e on that side would not eon uteri labucc llie 
'Utrnerous disadvantages on the o{)posile side. Pul I cle.irlv concur in opinion, 
in this particular, with a writer whom the cclehraled juniiiN pronounces to he 
‘deep, solid, and ingenious,' iliar ‘the excculise power is more easily confined 
when it is one’; that it is far more safe should there he .i single ohjecl for the 
;eahuisy and watchfulness of the people. . The Decemvirs of Ro:nc, whose 
name denotes their numher, were more to he dreaded in their iisiir})ation than 
■•ny one of them would have been. A council fo a magistrate who is himself 

res|Hjnsihlc for what he docs are generally nothing lieiter than a clog upon his 
t:(j(xl intentions ; arc often the instruments and the accomplices of his had, and 

• re almost always a cloak to his faults.*’ 

’^’Cf. Zorn, "Staalsrccht,*’ vol. I, p. 156; also Goodnow', “Comparative 
Administrative Law\” vol. I, p. 116. 

’"Todd, “Parliamentary Goxcrn'ucnt,” \ol. II, p. 
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regard to issuing ordinances; but the French idea is so averse to the 
diffusion of responsibility that the executive is not compelled to an 
upon the advice which the Council may give him. There is a sayin;^ 
of the French that “ to act is the function of one ; to dcliberau*, 
that of several”; and while the value of advice is fully recognl/.-d, 
they are unwilling to sacrifice the advantages of responsibility in orcKr 
to establish a control over the cxecutivc.^^ 

“The President of the United States,” said De Tocqueville, “\vi. 
made the sole representative of the executive powers of the Uninn. 
and care was taken not to render his decisions subordinate to the vnu 
of a council—a dangerous measure which tends at the same lime Ui 
clog the action of the government and to diminish its responsibility. 
The Senate has the right of annulling certain acts of the President; 
but it cannot compel him to take any steps, nor does it particiinue in 
the exercise of the executive jx>wer. . . . The Americans have njH 
lu'en able to counteract the tendency which legislative assemblies have 
to get possession of the government, but they have rendered this pm- 
pensity less irresistible. 

No objection, it would seem, can Ik* urged against the practice ot 
associating a merely advisory council with the executive. Such an 
arrangement ought to bring strength and wisdom to the executivi 
department. Mill justly observed that a man seldom judges right whrn 
he makes habitual use of no knowledge but his own or that of a 
single adviser. The work of administration is often complex ainl 
difficult and requires for its efficient performance highly technical an ! 
special knowledge, not only on the part of those who actually perfi)nn 
the service, but often on the part of the chief magistrate who direct*- 
the administration. Such knowledge he rarely possc'sscs, hence ih«’ 
advantage of an advisory council composed in part of men who <!•' 
possess it is clearly evident. But the ultimate decision in most cast*^ 
ought to lx* with the executive, and the responsibility ought to rest 
upon him. It is easy, as Mill remarked, to give the effective ixnver 
and the full responsibility to one, providing him when necessary with 
advisers, each of whom is responsible only for the opinion he gives.^ 

Compare Goodnow, “Comparative Administrative Law,” vol. I, pp. 86, II-- 

*®Op. at,, vol. I, pp. 125-126. ^Op, cit„ p. 244. 
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II- Mode of Choice of the Chief Executive 

Methods Followed^Four different methods nf ch()f»siiijf the 
chief executive have been followed in practice : first, the hereditary 
principle ; second, direct election by the people ; third, indirect election 
by a body of intermediate electors, themselves either popularly elected 
or chosen by some branch of the government; aiul, fourth, election 
by the legislature. 

In all the monarchical states of Europe to-day the nominal or titular 
executive is hereditary in a particular family or dynasty, ahhotigh, as 
pointed out in an earlier chapter, elective monarchs were not unknown 
111 former times and it is still the legal theory that the British monarchy 
is elective. Before the rise of popular government this principle of 
selection was practically universal and it still survives in a large part of 
the world to-tlay, but is uJerated perhaps rather than preferretl, being 
more the result of historical conditions than of deliberate creation. It 
is doubtful whether the principle is destined to be extended in the future 
either through the reorganization of existing states or the establishment 
of new ones.“^ 

The value of a hereditary executive in the government of the 
state was well set forth by the English writers Bagehot and Todd.‘"*“ 
Bagehot, in his defense of monarchy, ileclareil that the masses have 
little respect or reverence for an executive which they assist every half- 
dozen years to create. A hereditary monarch, he argued, is a power¬ 
ful means of attaching the masses to the government and of securing 
their loyalty and obedience. Among the advantages of the hereditary 
principle, says Burgess, that are manifest even to one surrounded 
by the prejudices of the New World are : first of all, a respect for 

Looking .it llic siiLjfct from ;i purely scientiHi: st.'iiidpoiiit,'* s.iys liiirgrss, 
“it seems to me that a democratic state may, without violeiiLe to its own principle, 
construct for itself a government in which the exeLiiiive power will Inild hy Iierc- 
ditary right.” Hurgess admits, howe\er, that if “is not the most natural tenure 
for the executive of a democratic slate.” “It i’vplies the existence of unusual 
conditions and the observance of dillieult requirements, •>ueh as the existence nf a 
royal house whose foundation is far !iack of the rexohiiion which changed the 
state from its monarchical or aristocratic to its demucraric form, and that the 
reigning house has .'iccomjnodatcd itself to the spirit of the revolution, and has 
retained its hold on the people.” “Political Science and Constitutional Law,” 
vol. II, p. m 

Bagehot, “The English ('onstiuithin,” ch. 5; Todd, ‘'Parliamentary 
Gox'ernmcnt,” vol. I, ch. 4. 
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government and a readiness to obey the law which can in no oiIht 
way be attained until the political society shall have reached a degree 
of perfection far beyond anything which at present exists anywhere in 
the w(3rld."'* 

Hut when all is said that can Ik* said in favor of the hereditary 
principle as a mode of selecting the executive, the testimony i»f 
experience is against it. It can be looked U|wn only as a survival of a 
past age, and its ultimate disappearance will doubtless follow in the 
course of the political evolution of the future. 

Direct Popular Election.— The choice of the execiilive 
by the direct vote of the people represents the opposite principle to 
that «if the hereditary methful. At the present time the national 
executives of a number (if the South American republics, notably those 
of Bolivia, (2hile, Mexico, Brazil, and Peru, are chosen by direct popular 
vote and this is true of the local state executives in the United 
States and of the local executives of all the Swiss cantons except 
Freiburg and Valais. In form, the method of electing the President 
of the United States is indirect, though, owing to a metamorphosis 
of the electoral system, the meth(Kl has in fact come to be practically 
.ilmost direct. 

Of the new republics established in Europe since the close of 
the World War, only Ck*rmany provided for the system of direct 
popular election.-* Under the constitutir)n of 184S the president of 

-* 0/». cit., vol. II, p. 309. “The great advantage of hereilitary monarchies,” 
said l)c Tocqiievilic, “is that as die private interest of a family is always iniimaiel" 
connected with the interests of the state, the executive goxernmeiii is never ais- 
pended for a single instant; and if the affairs of a monarchy are not 1-clter con¬ 
ducted than those of a republic, at least there is always some one to coiuluct them, 
well or ill, according to his capacity. In elective slates, on the contrary, the wheels 
of government ce.isc to act, as it were, of their own accord at the approach of an 
election and even for s«wie lime previous to the event." “ Democracy in America," 
cranstaiion by Reeves, vol. I, p. 133. 

-* In the constituent assembly which framed the constitution of Hr.izil the 
mode of choosing the president was the subject of lengthy ilisciission especially 
as between the modes of direct }K)pular election, indirect elcctitm, and electifin hv 
congress. More than 600 proposals in all were made, and there is doiilit whether 
the methoil of direct popular elccti«)n, finally adopted, was really approved hv a 
majority of the assembly. James, “Constitutional System of Krazil,” pp. H4-X5. 

-•'During the dchatrs in the Weimar assembly on the question of the mixle 
of electing the president, the Social DrniiKrats opposed the system of ilirtxrt 
popular Hcrtinn on the ground that it was republican only in appearance ; that 
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thi* French republic was elected by direct vote of ihe people, but the 
exploitation of this system by Napoleon HI to convert the republic inu» 
an empire with himself as emperor wholly discredited the system in 
French eyes and it was abandoned in 1S71. There is little public 
reiuiment in France to-day in favor of a return to the method of 
l'c;pular election. 

The advantages of the method of popular election are, ihai it is 
m«,re distinctly in accord with modern notions of popular government, 
stimulates interest in public affairs, affords a means of political educa¬ 
tion for the masses, and secures the choice of a chief magistrate in 
whose ability and integrity the people have confidence and to whom 
he is theoretically at least (except in states which have the cabinet 
sy.'iem) responsible for his official conduct. 

The principal objections to direct popular election are : the in¬ 
competency of the masses in a country of vast area to judge wisely 
of the qualifications of a candidate for so important an office, their 
liability to be influenced by demagogut'S, and the general demorali/.a- 
tion and the political excitement which are almost inseparable from 
a contest of such magnitude. “The election of a supreme magistrate 
for a whole nation,” wrote ('hancellor Kent, “affects so many interests 
and addresses itself so strongly to popular passions and holds out 
such powerful temptations to ambition that it necessarily becomes a 
strong trial to public virtue and even hazardous to the public 
tranquillity.”"” 

Among the framers of the constitution of the United States only 

in reality it was more inoiiarchiul than rcpiihlic.in ; that a prcsiilcnt chosen hy 
the people would in all likelihood arrogate to liiinself the [XAver of a dictator ; 
that it would open the way M the election of popular militarv leaders like 
Mindenhurg and Ludendorff, etc. Sec as tf> this Urunet, “'Phe New' CScrnian 
(ainstituiion " (1922), I5h. 

“Commentaries,” vol. I, pp. 274-275. Spc.iking of the mode of chcMising 
the President of the United States, which at the lime he wTote had hecomc direct 
in substance, Kent declared : “ If ever the tranquillity of this nation is to he 
disturbed and its liberties endangered by a struggle for power, it will he upon 
this very sul^ject of the choice of a President. 1'his is the question that is even¬ 
tually to test the goodness and try the strength of the constitution ; and if we 
shall be able, for half a century hereafter, to continue to elect the chief magistrate 
of the Union with discretion, moderation, and integrity, wc shall undoubtedly 
stamp the highest value on our national character and recommend our republican 
institutions, if not to the imitation, vet certainly to the esteem and admiration <*£ 
the more enlightened part of mankind.” 
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ihrce or four favored direct popular election ot the chief magistrate. 
Nearly all the delegates who expressed an opinion on the subject 
were full of profound distrust of such a method. Roger Sherman 
declared “that the people would never be sufficiently informed of 
the character of men to vote intellectually for the candidates that 
might be presented ; ” Charles C. Pinckney thought “ the people 
would be incited by designing demagogues; ” Gerry stigmatized the 
proposition as “ radically vicious,” Mason went so far as to say that 
“ it would be as unnatural to refer the choice of a proper person ii>r 
President to the people, as to refer a trial of colors to a blind man ; 
and Hamilton feared that ii would “convulse the community with 
extraordinary and violent movements” and lead to “ heats and fermenis" 
that w(juld disturb the public tranquillity.^* Experience has shown, 
however, that the evils which the framers of the constitution predicted 
were greatly exaggerated, and, happily, their worst fears have not 
been realized. Nevertheless, it cannot be denied that some of these 
evils have not been entirely absent. The long period of btisiness 
depression, the intense strain upon the public virtue, the healed poli¬ 
tical excitement, and the lavish expenditure of money on behalf of 
presidential candidates, which have come to be regular features of our 
ijuadrennial contests over the choice of the chief magistrate in the 
United Stales, have abundantly shown that the method of popular 
election is not in all respects ideal. One of its worst features is what 
Mill called “ the mischief of intermitted electioneering.” When the 
highest dignity in the state, he declared, is to be conferred by popular 
election once in every few years, the whole intervening lime is spent 
in what is virtually a canvass. President, ministers, chiefs of parlies, 
and their followers are all electioneers. The whole community is kept 
intent on the mere personality of (xditics, and every public question is 
discussed and decided with less reference to its merits than to its 
expected bearing on the presidential election. If a system had been 
devised. Mill went on to say, to make party spirit the ruling principle 
of action in all public affairs and create an inducement to make every 
question a party question, it would have been difficult to contrive any 
means better adapted to the purpose.** 

Dougherty, “The Electoral System of the United Suites,” pp. 13-14; also 
The Federalist, No. 67. 

Op, cit,, p. 250. Cf. also Paley, a vigorous opponent of elective executives. 
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Indirect Election-— The method of indirect election is the 
jystcrn employed in choosing the national executives of the United 
States, Argentina, Spain (IWl), and Finland (Constiliiiion of 191*^), 
although the elective scheme for choosing the President of the 
United States has, as has been said, come to be almost direct in fact, 
llie aflvantages claimed for the indirect system are that it alTords a 
means of avoiding the “heats,” “tumults,” and “convulsions” of direct 
I lection, and at the same time leads to a more intelligent choice, by 
restricting the immediate selection to a small body of capable repre¬ 
sentatives. 

“I'he choice of several to hirm an intermediate b(xly of electors,” 
Mid Hamilton, in defense of the scheme adopted for the election of 
flic President of the United Stales, and the metamorphosis of which 

•Mciral and Political Philosophy/* p. 215. Pnifcssor Henry ). I’ord, relerrinjit 
:.i the argument that popular dccticm of the President is a x.ihiahic means ■»!' 
((iucation worth much more than the enormous cost to the nation, remarked that 
iliis pleu could he impfised only upon a people ""so ignorant as to helicxe th.il 
;'i>litics and electioneering are the same thing. Insteail of being a ireaiis of 
|i.ipiilar enlightenment upon isolitical issues the effect of the presiileiilial election 
.s systematically to darken understanding of them. The statements of party ai tis 
uhich accompany party nominations are long, insincere rigmaroles, full of hi.ig* 
.liarr generalities without cominitiiient on particulars. Ihmcver, the pl.ice of 
such documents in the conduct of a presidential election is now confessedly one 
ift minor iinporiance. I'hc main reliance is ujxui shigans, claptrap, personalities, 
.tiul sentimental humlnig, jioiired out in bewildering profusion, on ibe principle 
that the i^ople can l)e made to believe anything that is hammered into their e.irs 
long enough. Even the possibility of carrying on an intelligent disciissimi of 
jMi' lie poliev is extinguished by the enthusiastic racket of the electioneering 
•■.ei'ii.iign. Such popular discussion *)f campaign issues as is in fact incited is 
•••loalv of the nature «)f gossip about the personal char.icter and li.ibils of 
c.iiiilidates, and the politicians cater to such tastes by systematic c.ilumuy. ('ircum- 
•■’aniial stories aNnit how a candidate has crazy spells, or tipples on the sly, or 
dl treats his wife, or runs after women, are kept out of print for that would 
[Tfivoke exposure of f.ilsity, but they arc indiislri<nisly circulaleil.” 

‘*So far from being an argument in fa\<ir of popular cleciion of the chief 
magistrate, the effect it has/* he adds, “ujMm the morality and intelligen'** -jf 
the people supplies a powerful argument against it. If Mill was right in holding 
that ‘the most important point of excellence which anv form of government 
can possess is to promote the virtue and intelligence of llie people themsehes/ 
then no condemnation can he tew) strong for the practice of choosing the chiet 
executive by popular election, even if the pr«icess is reconcilable with public order, 
which in the long run it has never been hmnd to he. The .Swiss |)coplc have 
in nothing more shown the genuine quality of their democracy than by their 
rejwtion of proposals to make popular election the means of appointment te 
natfonal executive offices.” 
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was not then foreseen, will be much less apt to convulse the ci>m 
munity with any extraordinary and violent movements than the ch(i:,.( 
of one who was himself to be the Hnal object of the public wislu s.' 
“It was desirable/’ he continued, “that the immediate election shuull 
be made by men most capable of analyzing the qualities adapted in 
the station. A small number of persons selected by their fellow- 
citizens from the general mass will be most likely to possess ihr 
information and discernment requisite to s(j complicated an invesiijia- 
tion.”-** 

In theory, the methcxl of indirect election possesses conspicu(»us 
merits; but the difliculty lies in the fact that the electors are apt to 
be chosen under party pledges to vote for a particular candidate, and 
thus become mere agents for registering the will of the voters. Tins 
is almost inevitable in slates where political parties are highly developal 
and well organized. This is exactly what happened in the United 
States as soon as party lines came to be fully drawn and party div.i- 
pline became effective. In the early presidential elections the bisi 
results expected of the electoral scheme were fully realized, the electors 
exercising their full judgment in choosing the President; but in the 
course of time they became mere “ party puppets,” with no discretion 
or freedom in the discharge of what were originally intended to W 
solemn and important functions. Their duties now consist in rej>is‘ 
tering the choice <if the party voters—function which an automaton 
without intelligence or volition could as fittingly discharge.*" Thii^ 
what was intended to be a scheme of indirect election, in which thr 
immediate choice of the chief executive was to be made by a seKit 
bcxiy of highly capable men, has in the course of a remarkable devel«>p 
ment become in reality a system of direct election by the millions/* 

Fftlera/ist, Ford’s cd., N«i. 68. See ;ds«> Story, “ Coimncntaries," ..ri- 
14*57. The theory of tlic electoral college, s;iid the Senate Cuiiimiltee on Eleciimi' 
in 1874, w.is “that a Ixxly of men .should be chosen for the express purpose of 
electing a President and Vice President who would be distinguished by ihcii’ 
eminent ability, who would be independent of popular passion, who would not 
influenced by tumult, passion, or intrigue, and who in the choice of the President 
would be left perfectly free to exercise their judgment in the selection of the 
proper person.” Quoted by Dougherty in his “Electoral System of the Unitril 
States,” p. 16. 

^^Cf. Dougherty, op. cit., p. 230; and Wilson, “Congressional Government,'* 
p. 250. 

Except, of course, that in the election each state votes by itself, choosing 
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who still go through the form of voting for electors whose real ofHce 
has l(*ng since disappeared. Such was the scheme of which Hamilton 
jiJ not hesitate to affirm “that if the manner of it be not perfect, it 
is j( least excellent,” and which was the only pan of the constitution 
••that escaped without severe censure or which received the slightest 
mark of approbation from its opixinents.”'*" 

Election by the Legislature.— Finally, the chief execiitivi' 
may be chosen by the legislative branch of the governineni. This 
method is followed in Switzerland ; in France (where the two cham- 
IxTs organized in national assembly at Versailles constitute the electoral 
body for choosing the president of the republic) in (Czechoslovakia, 
Poland, Portugal, Venezuela, and China.’** In Prussia, where there is 
no president of the republic, the minister-president is elected by 
the Landtag—the lower chamber of the legislature—^and this system 
is in force in various other (KTinan states. This was the system 
employed for the election of the governor in a number of the 
American states for a time after the Revolution, and is still the method 
prescrilxjd in several of them in case no candidate receives a majority 
of the popular vote. It was the methcKl first decided upon by the 
Philadelphia convention of 17S7 for the election of the President of 
the United States, but was finally abandoned upon reconsideration lor 
the scheme mentioned above. 

The main objection to choice by the legislature is that it violates 
the principle of the separatirm of governmental powers by im|)osing 
upon the legislative branch a duty alieti to its primary functioti, and 
makes the executive to some extent an agetit or instrument of ilie 

riccturs on a gciUT.il ticket. The result in a gi\cn state is ilie same whether the 
voters divide 51 per cent and per cent, or W per cent and 1 pcT cent. It 
soiiiciiincs happens, therefcirc, that the successful caiulid.ile is not the choice of 
ibe niaiority of the voters in the entire country. 

'^“The Federalist, No. 6S. I have pointed out some of the anachronisms and 
dangers of the present incthcxl, in an article entitled “Shall the Electoral College 
Be Aboli.shcd ? ” The Independent, January 27, See also Allen, “Onr 

Bungling Electoral System,” Amer. Pol. Set. Rerictr, vol. Xf (P>17), 704 fT. 

■^’*l*hc French vested the election of their president in the legislature because 
of their fear of an executive elected by and responsible to tlic people. They had 
had an unfortunate experience with an executive chosen by popular siilfrage, 
and they sought to guard against the danger in the future by making the president 
elective by and responsible to the legislature organized in national asscm!)ly. 

The Chinese constitution (1923) says “by an electoral convention cimsisting 
nf the members of parliament.” It is therefore the same as the French method. 

CA*. p.s.— 41 
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legislature.'*^ If the executive owes his office to the legislmurt, 

“ bargains/* “ intrigues,” and ” cabals *' between him and it will in,t 
be wanting. “ It would be in the }X)wer of an ambitious candid.iu-;' 
observed Judge Story, “ by holding out the rewards of office, or mlicr 
sources of patronage and honor, silently but irresistibly to inlluen.e 
a majority of votes ; and thus by his own bold and unprincipled coiulu.i 
to secure choice, to the exclusion of the highest and purest and nicisi 
CMilightcned men in the country.”'*** A similar opinion was eniertaiunl 
by Chancellor Kent, who remarked that “ all elections by the repres^.n. 
lative body are peculiarly liable to produce combinations for sinister 
purposes.”'*^ Hoth reason and experience (for example in France, whur 
the president has been reduced to a position of dependence upon ihv* 
legislature and where he may be forced by it to resign his office) le.iclt 
that election by the legislature not only impairs the indepeiulen.i n' 
the executive and tends to make him suhservient tjj its will, but cre.n;s 
a |iowerful temptation to an ambitious candidate to gain the .sii|>piri 
of the legislature by promises of official reward or influence. Oii • 
elected, he is under the same temptation to secure reidection. 'I'o K- 
fully independent of legislative control and free of such tempiaii* . 
the executive must <lerive his office from a diflerent source. 

Finally, it should he observed that the imposition of so import .mii 
a i^olitical duty upon the legislature is likely to interfere with its jiorin.il 
function of lawmaking, by introducing a distracting element which I'li 
occasions of great and exciting contests mu.si necessarily consinni* 

Ciimparc R:i\vlc, "On the (^unsliiuiion,” di. *), p. 5^. Itryce thus st.ii s il' 
reasons for the rejectioii by the Phi1.ick'l)»hia Cfiiiveiition nf loth the ineihi*il>. ■ 
popular election and appoinlmeiU by the U’Risl.ilure : “’I'd h:i\e left the dmiie •: 
the chief ma>;istrale to a direct popular vole over the whole couiilry would 
raised a danj^crous e\eilement .uid would have "ocn t«>o mudi encourajjenu :n t" 
candidates of inerdy popular ftifi.s. 'lo h.ivc intrusted it to (aingrcNS would li''’’ 
not only siilijectcil the executive to the Icjjislalure in violation of the j^rinui’r 
w'hich requires these deparinicnls Iti he kept distinct, but have tended to make i ' 
a creature of one particular faction instcail of the choice of the n.iii‘»n. 

“ American Commonwealth,** ed. of 1910, vol. 1, p. -10. 

Commentaries,’* sec. 14‘'6. 

^^“Commentaries,** Icct. XII, p. 279. Cf. also Woolscy (“Political Scienu', 
vol. II, p. 278), who remarks “that election by the lepislatiire would lie a soiiro' 
of great corruption. Men who had votes in their hands would bargain for pl.ici”* 
for themselves or their friends ; a system of intrigue on a vast scale w'oulil h*-* 
initiated which would have disastrnii.s consequences—of intrigue not only hctvyi*-'*' 
members of the legislature and agents of candidates, hut of intrigue of pnlitici.ms 
desirous of getting a place in the body which was to choose the chief magistrate.* 
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its lime, lead to conflicts and deadlocks, and give a party coloring lo 
the consideration of many measures which arc in reality nonpartisan 
in character. 

The chief argument in favor of choice hy the legislature is that 
the selection is likely to be more wisely made than when done hy 
the masses of voters, or by a body of intermediate electors. lk*ing 
actively concerned with public alTairs and acquainted with the leading 
Statesmen, the members of the legislative branch are of all persons most 
qiialilied to choose a fit man for so high a station. John Stuart Mill 
was an advocate of this method for the election of exectuives of re- 
jMihlics, although he i]uesiioned whether it was the best for all limes 
and places. “It seems l^etter,'’ he s.tid, “that the chief magistr.ite in a 
republic should be ai)pointed avowi-dly, as the chief minister in a con- 
‘liiiiiional monarchy is virtually, by the representative body. The 
party which has the majority in parliament would then as a rule 
.jppoint its own leader; who is always one of the h.remost, and often 
(lie very foremost, person in political life.”'^ 

Whatever the merits and elements of the system of election by 
ihe legislature, the present pr.ictice is distinctly in favor of it. Among 
lepublics, outside of Atnerica, it is ttow by far the most widely 
accepted mode of election. Iti France, where it has existed since IWl, 
i r(iposals to substitute the system of popular election have been rare 
and they have found few advocates. Numerous jiropos.ils, liowever, 
have been made and advocated for the enlargement of the eU-ctoral 
I'ody which chooses the president, by joining with it a number of 
ilelegaies representing certain local bodies or interests such as flu* 
di’jiartmenial ccnincils, the acadimiies, the universitii's, the chambers 
<»f commerce, the labor unions, etc. It may Ik* interesting to note in 
ihis connection that the jicople of Swii/erl.ind in IW.) defeated by an 
immense maiorily a proposal to substitute j)o|)ular election of the 
Inleral executive council in the place of the existing mrihod of election 
by the legislature. This was a striking illnsiration of the Swiss concep¬ 
tion that popular election of executive functionaries is not an essential 
feature r>f democracy. 

Op. rit., p. 24*>. Two frthcr adviKratcs of ekvlion I.y tlic lc>?islaliire werr 
Kincin, “Droit constinilionnd," pp. (f.; and Lavclrvi*. “I.c* gonxc-TncMirnt 
dans la democratic,” vol. 1. pp. 347-.W. Esmdn di*nicd iliai choice hy ilic legisla¬ 
ture involves a violation of the principle of the separation of powers. 
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It should be noted also that in parliamcntary-governed staus, (,i 
those in which the cabinet system is fully established, the actii:]) 
executive is virtually chosen by the legislature or by the lower housi. 
of the legislature. In those states—so numerous and so well governcfl 
—there is no attempt to separate the executive and legislative powers, 
but on the contrary the plan is devised to secure cooperation an.l 
harmony between them. While the actual executive—the cabiiui, or 
at least the prime minister—may be nominally appointed by the tiiuljr 
executive, the appointment must be in conformity with the wishes ot 
the pf)pularly elected representatives in the legislature, as explaim.l 
in a previous chapter. 

III. The Term of the Chief hAEcuTivE 

Views of Hamilton and Story.— * The ingredients wlii>.'1. 
constitute energy in the executive,” said Alexander Hamilton, “arc: 
first, unity; secondly, duration; thirdly, an adecpiate provision for 
its support; fourthly, competent powers”; while those “which am 
stitute safety in the republican sense are, first, a due dependence o.-, 
the people ; secondly, a due responsibility.”'*'* The element of “dun 
tion” was, he observed, necessary to secure “personal firmness n( ilu 
executive magistrate in the employment of his constitutional powers* 
and to insure the “stability of the system of administration which ni.i'. 
have been adopted under his auspices.”*'* Hamilton stood ahniH 
alone among the distinguished men who framed the ctmstitution "I 
the United States in advocating a gooil behavior tenure for the 
President, the idea being repugnant to the views of the majority at 
the delegates as being inconsistent with republican ideas, and heiu\ 
it received little consideration at the hands of the convention.'** Om- 
cerning the length of term sufficient to secure the elements of “firmness 
in the executive and “stability” in the administration, Hamilt*m 
declared that “the longer the duration in office the greater will be the 
probability of obtaining so important an advantage.” In this opinion 

Federalist, No. 70. The numbering here is that observed in Ford’s 
Edition. ^^lbid„ No. 71. 

Madison and Jay also favored the good behavior tenure for the President. 
After it was decided to make the office elective Hamilton seems to have changed 
his opinion. See Story, “Commentaries,’' sec. 1435, note 2!- 
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juJ^c Story fully concurred. Few men, he declareJ, would be willing 
fo commit themselves to a course of policy whose wisilom might be 
perfectly clear to themselves ii* they could not lx* pi riniiied to complete 
wlut they had begun. “Of what consequence," he observed, “will it 
::c U) form the best plans of executive adininistraii(»ii, if they are })er- 
jctiially passing into new hands before they are matured, or jnay 
. .■ defeated at the moment when their reasonableness and their value 
..Minot be understood or realized l;y the public -who will plant when 
can never reap?"*- 

Practice of States^ —'Phat the term of the chief executive 
iglu to be long enough to secure lltese advantages no one will 
iciiy, l;ut as to what this period is, the testimony of political writers 
iiul the jiraclice of stales differ, fn practice, the executive tenure 
ranges from two years, which is the rule in many of the North 
American states, to seven year.s, which is tlu‘ term of the presidents 
,.f the French Republic, Portugal, Germany, Czechoslovakia, Poland, 
iiul Venezuela. In the state of New Jersey the executive has a three- 
year term ; the remaining states are divided about equally heiween two- 
aiid four-year terms. I1ic term of the Swi.ss lixeculive Council 5s 
ihree years; that of the presidents of the United States, Rra/il, and 
\iistria, four years; the presitlents of Peru and China are chosen for 
rive years ; and those of (^hile, Argentina, Mexico, and Finland, for 
six years. The titular chief executives of the self-governing dominions 
t)f Great Britain hold during the pleasure of the crown; and the 
cabinets in these and all other stales having the cabinet system of 
gm'ernment hold office, of course, so long as they are able to command 
die support of the legislature. 

Arguments for and against Short Terms^ —'L'he argument in 
favor of short tenures for the executive is that the shorter the term 
office the greater the security against abuses of {lower ;*'* and con¬ 
versely, the longer the term, the less will he the means of enforcing 
responsibility and the greater the personal ambition cjf the executive. 
1 he belief has always been widespread in ilemocratic countries that 
executives with long tenures are exposed to a strong iim|naiion to 
ransform their offices by means of a coup (Vvtut into monarchical 

“ Conimeniaries,'* see. 1433. 

*■*Compare l*^nlein, “Droit consiiliilionncl,” p. 479. 
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tenures, as Napoleon did when he converted his consulship of ten years 
into one for life and then into an imperial office. On the other hand, 
as Judge Story remarked, the testimony ol experience shows that y 
very short term is, practically speaking, equivalent to a surrender of 
the executive power as a check in government, and besides leads to 
“an intolerable vacillation and imbecility."“A man is apt to take j 
slender interest,” said Hamilton, “in so shortlived an advantage and 
to feel little inducement to expose himself to any considerable in- 
convenience or hazard.”The most, he added, that could be expici- 
ecl of the majority of men in such positions would be the negaii\e 
merit of not doing harm instead of the positive merit of doing goiul.'*' 

Moreover, unless the practice of reidectioii is followed, the ollia 
must continually Ik* occupied by an inexperienced executive, since he 
cannot acquire any considerable degree of familiarity with its duties 
in s<j brief a period. Finally, short tenures necessitate a frequent 
recurrence of elections, with the inevitable distractions and disturbatui' 
to business that are inseparable from important political contests.’’ 
A four-year tenure has much more to commeiul it. It is a pericnl. 
observed Chancellor Kent, perhaps reasonably long enough to tnaki 
the executive “feel firm and independent in the discharge of his \rusi 
and to give stability and some degree of maturity to his system ol 
administration” and “certainly short enough to place him under a din 
sense of dependence on the public approbation.”’^ At all events, it 
is not long enough, as Judge Story remarked, to justify any alarms 
for the jHiblic safety.^'* On the other hand, a six-year or seven-year 

“ Coinmcnlaries,” see. N33. (^)inparc Wilsun (“ ('(in)»re'.sk»iul CjuM i'a 
ment,’* p. 25S), oii the “ iinrcpiihlicaiiisin ” of sluiri terms. 

^IThv Fn/iTii/ht, Nn. 71. •”//>/#/.. Nu. 72. 

■*" ('ump.irc l)c Tociiiicvillc, op. at., veil. I, p. 221, on the evils o( freqiu'a 
elections in America. 

“ Uonimentarie.s,” vol. I, p. 2St». 

Commentaries,” sec. See also Ravvle, “On the Coiisiitmion,” ch. .^1 

Story expresseil a iloiihr whether in |ioint of firmness ami imiepcndence il' 
President of the United States would lie equal to the task assigned hy the constii'* 
lion in view of his short term. There were important reasons, he said, why Iv 
should have a hmger term than the stile executives, the chief one being ih • 
difference in the nature of their duties. I'he duties to he performed by ih ‘ 
President, both at home and abnxid, he said, were so various and complicated 
as not only to require great talents and great wisilom, but also long experience 
in office, to acquire wlut may \yc deemed the habits of administration, and a 
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term would seem to be unduly long under a system in which the 
president actually exercises the powers conferred upon him and where 
he is supposed to be responsible to those who elect him, for the manner 
in which he exercises them. A responsibility which cannot be enforced 
at shorter intervals than once in six or seven years manifestly loses 
miicli of its effectiveness. 

The Question of Reeligibility* —Closely connected with llie 
Ii*n^;ih of term is the question cjf reeligibilily of the chief executive 
to a second term. The constitution of the Utiited Stales, which fixes 
the term of the President at four years, expressly declares that he 
shall he eligible to succeed himself and there is no constitutional 
liiniiaiion as to the numher of terms which he may serve. IVadiiion 
and custom, however, have limited the number to two, and, with two 
exceptions, no incumbent of the office has ever attempted to break 
this well-established rule, while several have refused tet be candidates 
for a third term in the face of a public sentiment which apparently 
demanded their reeled ion. This usage, obsiTved (Miancellor Kent, 
has indirectly established by the force of public opinion “a salutary 
limitation to his capacity for a continuance in office. Tlie consiiiu- 
ticjii of the Southern Confederacy fixed the term of the executive at 
six years and declared the President ineligible to succeed himself, ;\vA 
this principle has Urn introduced into the constitutions of a few states, 
for example Portugal (term 7 years) ami Mexic(» (term 6 years). 
Tile constitution of Mexico in 1857 fixed the term of the president at 
six years and was silent on the question of reeligibiliiy. Under it 
Dia/ was rei’dected for six successive terms. The constitution of l‘M7, 
luiwever (which fixeil the term at four years, later changed again 
to six), declares the president ineligible to rei‘leciion. In some stales 
the president is ineligible to succeed himself but is rei'digihle after die 
lapse of an intervening term. Among these are Bra/.il, ('hile, Argen¬ 
tina, Spain, and Peru.’*’ T'hc constitiiiions of (>hina, Austria and 

’‘iciulinpss as well as comprehensiveness of view of all the hearings <if ine:isures. 
T tic ihities of ilic state executives, on the contrary, were few and confined !»i a 
narrow range. //W., see. 1440. 

“ Commentaries,” vol. I, p. 282. 

'riie French constitutions of 17^^ and IS48 made the executive ine1igi!»le 
to succeed himself, though he was eligible to a rei'lecnoii after an interval <»f 
five years. This prohibition was one of the causes whicli led to the coup ti’etaf 
by Louis Napoleon in DcccmlKT, 1851. Sec F.smcin, op, cit.» pp. 479, 54 \ 
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Oxchoslovakia aili)w ihc president to serve two terms, after wIulIi 
is inelij^ible to reelcction/'“* The German constitution, which fixes th^; 
term of the |)resident at seven years, expressly declares that he is 
eli;*ible to reelection. But this provision was the object of criticism 
by the Social Democrats, who argued for a shorter term-—fivi* uars 
—coupled with ineligibility to reolection. The president of the French 
Republic, although pcjssessiiig the long term of seven years, is eligible 
to succeed himself. But a custom now definitely established liiniis 
him to a single term. Only one president (Grovy) has ever hein 
reelected to a second term. None of his successors have been candi¬ 
dates for reelection; in fact most of them have declared in iluir 
messages of thanks at the beginning of their terms, or otherwise 
made known their intention, that they would not seek a rei^leciion. 
It may, therefore, now be said that the single-term tradition has 
become an established rule of French constitutional practice. 

Arguments in Favor of a Single Term.^ —^'Fhe principal 
argument in favor of restricting the executive to a single term is th.it 
it would serve as a check upon his personal ambition and prevent 
him from a “cringing subserviency” to procure his reiilection or iroin 
resorting to corrupt intrigues for the maintenance of his power."^ 
If the chief executive may immediately succeed himself, it is contend¬ 
ed, the value of short terms is in effect destroyed. Ineligibility to a 
second term, therefore, would tend to secure greater independence 
in the executive and at the same time greater security to the people. 
An executive capable of succeeding himself is exposed to a sinmi; 
temptation to conduct his administration with the one end in view 
of securing a rcelection.®* 

'"'‘‘^Biit the constitution of Czechoslovakia makes a special exception in ih.* 
case of the first president, Massaryk, in consideration of his great service in the 
foiinilation of the state. He is therefore eligible to as many terms as the eleclor.iK 
m.iy choose to give him. 

Story, op. at., sec. 1442 ; The Federalist. No. 72; and Rawle, op. cit., 
eh. SI. “Intrigue and corruption,” said IX* Tocqucville, "arc the natural defect^ 
of elective government: hut when the head of the state can be recMccted, these 
evils rise to a great height and compromise the very existence of the country.'* 
Op. cit.. vol. I, p. 142. 

Compare Esmein, op. cit.. p. 478. Thomas Jefferson appears to have cnier- 
t.iincd the opinion in 1787 that the chief executive ought to be restricieil to a 
.single term, though he himself did not hesitate to accept a reelection. “Reason 
and experience tell us,” he said, “that the chief magistrate \\ill always be 
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Writing on this point about a century agu, Dc locqucvillc 
declared: “It is impossible to consider the ordinary course of affairs 
in the United States without perceiving that the desire of being 
reelected is the chief aim of the President; that his whole administra¬ 
tion, and even his most indifferent measures, tend to this object; aiul 
that, as the crisis approaches, his personal interest takes the place of 
his interest in the public goinl. The principle of rei^igibiliiy renders 
ilie corrupt influence of elective government still more extensive and 
pernicious. It tends to degrade the political morality of tlu‘ people, 
and I(J substitute adroitness for patriotism."”*'* Again he artirmed, 
what cannot be denied, that “whatever the prerogatives of the execu¬ 
tive power may be, the period which immediately precedes .in elec¬ 
tion, and the moment of its dtiraticui, must always be considered as 
a national crisis, which is perilous in proportion to the internal 
ffnbarrassmeiiis and the external dangers of the country.” Moreover, 
if the executive may succeed himself, a large portion of the latter 
part of his first term will be occupied with matters relating to his 
candidacy, to the neglect of his official duties. On this point I>c 
Toa|uevillc truthfully remarked that “at the approach of an election 
the head of the executive giwernment is wholly occupied by the com¬ 
ing struggle; his future plans are doubtful; he can undertake nothing 
new, and he will only prosecute with indifference those designs which 
another will perhaps terminate.”'”’® 

Movement in the United States to Limit the President to a 
Single TemiLp— In recent years there has developed considerable 
sentiment in the United Stales in favor of lengthening the term of 
the President and making him ineligible to .succeed him.self. As 
Is well known, the convention which framed the constitution originally 
.igrccd upon a seven-year term for the President without the privilege 

rci’‘Icctctl if he may be rci-lectcd. He is then .in *iflictT fur life.” Near the end 
'•f his life, however, he wrote, “My wish was that the I^residcnt should he 
elected for seven years and he forever ineligible afterwards. 1'his term I thought 
Mifficicnr to enable him, with the concurrence tif the le;;islature, to carry through 
•'lid establish any system f)f improvement he should prcjpose fr^r the common 
eood. Rut the practice adopted, I think, is better, allowing his continuance for 
tight years with a liability to be dropped at halfway of the term, making that 
a period of probation.” Jeflcrson’s “Works,” vol. IV, p. 565. 
r//., vol. T, p. 142. 
p. l.H 
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of rciik'ction, bul when it was decided that he should not he elected 
hy Con>;ress, the main objection to rei^ligibility was removed. In 
1^12 President Wilson was elected on a platform which pronounced in 
favcjr of a constitutional amendment making the President ineligiWe 
to rei'dection, altiujugh he himself did not approve it and in fjct 
declared against it. In W13 the Senate by a vote of 47 to 2i adopted a 
resolutifpii to amend the constitution so as to fix the presidential term 
at six years and rendering the occupant of the office ineligible to i 
second term. The Judiciary Committee of the House of Represent! 
tives made a favorable report on the proposal. In its report it enu¬ 
merated the following reasons in support of the amendment : iirsi, it 
would remove the temptation which the President is under to use 
improperly the powers and patronage of his office to obtain a rei’deciion ; 
second, it would “ tend to improve the administration of the laws 
generally and to increase the nonpartisan and businesslike efficiency of 
the executive department by taking away from the President all imlmv- 
ment to build up a political machine instead of attending to his diitii s 
as chief magistrate of the republic ” ; and third, it would save the 
President from “ the humiliating necessity of going on the slump ui 
repel assaults made upon him.”'"** The resolution, however, never came 
to a vole in the House, though there is still much sentiment in favor 
of the proposed change."”'* 

Arguments in Favor of Reeligibility. — Tn many niiml.'. 
however, the advantages of reeligibility are greater than the dis¬ 
advantages. Hy no one were those advantages more ck*arly and forcibb 
slated than by Hamilton in The Federalist. The ret‘ligibiliiy of ih<‘ 
executive is necessary, he declared, to “enable the people, when tho 
see reason to approve of his conduct, to continue him in the station 
in order to prolong the utility of his talents and virtues, and to secure 
to the government the advantage of permanency in a wise system of 
administration." First of all, the restriction of the executive to a single 
brief term would tend to diminish the inducements to good behavior. 
“ There are few men," he ob.served, “ who would not feel much less 
zeal in the discharge of a duly when they were con.scious that the 
advantages of the station with which it was connected must be re- 

’*"Scc Report No. SSS, II. «)f R. f>2d Conjt. 2cl Scs. 

It is advocated by cx-President Taft in his book, “(hir Chief Magistr.it. 
and His Powers,” p. 4. 
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linqiiishecl at a determinate pcricid, than when thvy were permitted to 
entertain a hope of obtaining, by meriting, a continuance of them.” 
The desire of reward and fame, he continued, is one of the strongest 
incentives of human conduct; and the best security for the lideliiy of 
in.inlvitul is to make their interest coincide with tlieir duty, h'uriher- 
m(»re, the rule of ineligibility would lend to create in the executive a 
|:r(;|H*nsity to make the best use of his opportunity, wliile it lasieil, for 
prc.inoting his personal ends, and he “ might not scruple to resort to the 
most ctjrrupt expedients to make the harvest as abundant as it was 
irjnsitory.”'*’* There is, said Hamilton, an excess of- refinement in tlie 
idea of disabling the people from continuing in olKce those wlu* have 
iiiiiiled themselves to the public approbation am! confidence. 

If, he argued, the executive could expect i«) prolong his honors In 
his good conduct he might hesitate to sacrifice his “appetite for gain.” 
iSiit with the “prospect before him of approaching an inevitabli- annihila 
tinii, his avarice would be likely to get the victory over his caution, 
his vanity, or his ambition.”"’* 

In the next place the effect would sometimes be to deprive the 
state of the services of a wise and experienced ollicial by c(»mpeiliiig 
him to abandon his office at the very time when by reason of his 
experience he is best fitted to serve it. It would, said ludge Story, 
be equivalent to banishing merit frotn the public councils because it 
had been tried. “What could be more strange,” observed this distin¬ 
guished jurist, “ than to declare at the moment whi*n wisdom was 
acquired that the possessor of it sluitild no longer be enabled to use 
it lor the very purpose for which it was acquired.”"* Finally it would, 
to quote Hamilton again, “operate as a constitutional interdiction of 
stability in the administration.” Every election would be followed hy 
an interruption in the continuity of executive policies and the latter 

''^^Thc Fcderttlist, No. 72; alsci Story, op. at., sec. 144^. 

T/tc Frdcruh'st, Xo. 72. Hamilton further reni:irkej| that “ an amhitioiis 
m.’in, ux), when he found himself seated on the summit of his country's honors, 
W'lien he looked forward to the lime at which he must de.cend from the ex:dled 
eaiinence forever, .nnd reflected that no exertion of merit on his part could save 
him from the unwelcome reverse; such a man, in such a situation, would 
hi* more violently tempted to embrace a fav<irablc conjuncture foi attempting the 
prolongation of his power, at every person.il hazard, than if he had the pro- 
i'.ahililv of answering the same end by doing his tiuly.** 

“ Co-nmcniaries,'* sec. 14-1-*. 
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part of each term would he u period of doubt, of weakness, and passive 
inactivity. The administration, in short, ‘'would drift along without 
plan or policy 

In conclusion, it may be observed that the wisdom and expedi¬ 
ency of restricting the chief executive to a single term necessarily 
depend to a large extent upon the length of the term and the extent 
of the powers which he actually exercises. Manifestly an executive 
with a term of six or seven years might be made ineligible to a second 
term with far less impropriety than one whose term is two years, for 
the obvious reason that his responsibility would be “greatly diminished 
and his means of influence and patronage immensely increased so as 
to check in a great measure the just expression of public opinion and 
the free exercise of the elective franchise.” Likewise there would Iv 
no great danger in the |)erpetual reeligibility of a president, like that 
of France, who is merely a titular figurehead with few powers which 
he can actually exercise. 

am so near the time of my retirement from office,” said President 
Jeflcrson, on the 21st of January, 1809 (six weeks before the expiration of his 
term), “that I feel no passion, I take no part, T express no sentiment. It appears 
H) me just to leave to my successor the commencement of those measures which 
lie will have to prosecute and for which he will l)e responsible.” 



CHAin’ER XXIII 

THE EXECUTIVE ORGAN {Continued) 

IV. The Executive Power 

Nature of the Executive Power. —What is the best constilii- 
lioii for the executive department and what are the j.Towers with which 
ii should be intrusted, said judge Story, are problems among the most 
im{x>rtani and probably the most difficult of solution of any involved in 
ihe theory of free governments.^ The first of these problems has already 
been diiicussed ; it remains now to consider the powers and duties 
which properly belong to the executive department. 

Roughly speaking, the executive {xiwer may be classified under the 
following heads: 

First, that which relates to the conduct of foreign relations and 
which may be denominated the diplomatic power. 

Second, that which has to do with the execution of the laws and 
the administration of the government; this may be denominated the 
administrative power. 

Third, that which relates to the conduct of war anil which may 
Ix' described as the military power. 

Fourth, the power to grant pardons to persons charged with or 
convicted of crime; this may be called the judicial |X)wer of the 
executive. 

Fifth, that which relates to legislation, or the legislative power. 

The constitutions of all states intrust the chief executive, either 
alone or in conjunction with the legislature or one chamlxT thereof, 
with the authority to conclude treaties and other international agree¬ 
ments with foreign states. Everywhere he is the representative of the 
state in its relations with foreign powers; he appx)ints diplomatic 
representatives to foreign states and receives those accredited to him 
by foreign states. The power to receive a foreign diplomatic repre¬ 
sentative is generally interpreted to include the power to rccogtiize 
or refuse to recognize the independence of the state which he re- 


^ ''Commentaries,” sec. 1410. 
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presents or the legitimacy of the government which accredits him. 
Strictly speaking, the treaty-making power is neither purely executive 
nor purely legislative in character. It constitutes, as Esmein remarks, 
a sort of mixed zone occupied at the same time by both the legislative 
and executive aiiihorities.- Hut whether it be executive or legislative 
in character, there is practically no difference of opinion with regard 
to the wisdom of intrusting it to the executive. The legislature, oi 
one chamber of it, however, may very properly be vested with the 
negative power of ratification as a means of checking the err(»rs ur 
.'.buses of an unwise, ambitious, or unscrupulous executive, though 
owing to the peculiar nature of the treaty-making power, the legisla¬ 
ture cannot wisely he allowed a direct participation in the negotia¬ 
tion. Alexander Hamilton well observed that “accurate and c(»m 
p.rehensive knowledge of foreign politics, a steady and syMem.iiii 
adherence to the same views, a nice and uniform sensibility to natumal 
Jiaracter, decision, secrecy, and dispatch are incompatible with the 
•>enius of a l;ody so v.iriaMe and so numerous.” The “ fluctuating and 
miiltiiudinous composition of the legislature,” he continued, “ forbiil 
us to expect in it c|ualities which are essential to the proper cxeciitioii 
• ;f such a trust.”** Nevertheless, as Story observed, “it is too much t'» 
expect that a free people would confide to a single magistrate, howe\o 
respectahU', the sole authority to act conclusively upon the subject 
treaties.”* 

In a few monarchical states like Oreat Hritain, this power 
exclusively in the hands of the executive, |xirliament having no share 
except where legislation may he necessary to perfect the treaty 
carry it into I'lTect. In such states, thereftjre, the executive is heib 
the negotiating .ind ratifying authority. Hut during and following the 
World W'.ir this feature of the Hritish constitution was the suhjca 
of considerable criticism by certain Liberals and by the members ot 
the L.ibor jiariy who demanded the introilucticMi of what they called 
demcK'ratic control of foreign policy. I'hey charged that Hritish dij'k' 
macy was characterized by t«K) much secrecy and too little regard I*>r 
public opinion ; that Great Hritain had been committed to unwise 

“ Droit constiliitionncl,’* p. 

^The Fiiltnilist, No. 75. Compare also Esmein, op. cit., p. 568 ; and Kent, 
op. at., vol. I, pp. 285-286. 

^Op. at., sec. 1512. 
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furei^iii engagements without the approval o£ the public and without 
,hc knowledge of parliament; some even charged that she had been 
led into the World War through secret bungling iliplomacy, when if 
tlie public had been kept properly informed anil its wishes followed, 
Kngi.ind would never have been involved in the conflict;' They 
deiniinded, therefore, that all treaties should be laid lx*fore parliament 
.or its assent, and when the new Lalior government came into power 
.ji l‘>22, it announced that this procedure would be fidlowed. With 
ilic return to power, however, of the Conservative party, the old 
practice was reverted to. 

In the tnajority of states, however, monarchies as well as republics, 
the assent of the legislature or one branch of it is essential to the 
■wiliility of all treaties or certain classes of them. In the United States, 
I’cir ex.imple, the consent of the Sen.ite is required by the constitution, 
though the right of the executive to conclude certain kinds of inter¬ 
national agreements independently of the Senate has long bei'ii 
.ictjuiesced in.** In practice the power of the United Stales Senate 
is not restricted to the mere negative function of ratifying or reject¬ 
ing the treaties negotiated by the executive, hut it claims and has 
many times exercised the right of virtually amending those submitted 
lor its approval." The House of Representatives likewise exercises 

■'See among other hooks tlealing with the siihiect Dickinson, “The (Choice 
Ptfnre Us”; Morel, “'IVn Years of Secret Diplomacy”; anil J^^nM>nhy, “ Demo- 
«.r.ity and I')iplom.icy.” 'Phe general Mihjecl of popiil.ir control of diplo'nacy is 
Jisciissecl hv ('how, “ Le controle parleiiieniaire de l.i politique en Anglelerre, 
»-n I'r.ince. et aii\ Taats-Unis ” (iy2tl), and hy Hartln'leiiiy, “ DiMiiocralie el la 
|»ii!i!i:iiie etraiigere” (1917). 

' See an article hy J. I*. Moore on “'Preaties and l^\el iiiive Agrie'oents,” in 
•lie I'tififiiuf St/i-nrf (Jiiiirtcrfy, for Septeinhw, l'tn5 ; alsi» liis “Digest of liiier- 
nniunal Law,” secs. 752-7^^; and S. Ik Crandall, “'Prealie-., 'Plieir Making and 
raifiircement,” pp. S6-SS. 

‘ Por evamples, see (Crandall, op. p. 71. In a dehate in the Senate in 
Vi'h the contentirMi was put forward hy certain senators that the President was 
hoisnd hv the (amstitittion to ohtain the ;idvice of the Senate in aiKaiice of 
negotiation; that the “advice and consent” required hy the eonstitiilion means 
not merely “consent” hut also “ad\ice,” whisli necessarily must he ohlained 
hcfiire negotiations arc entered upon. This contention w.Ti again fail f<»rward 
during the debates on the IVeaty of Versailles in 1919; not.nhlv hv Senator 
I-aPollette. I'he whole subject is fully discussed hy Oown, “The President’s 
Control of Foreign Relations” (1917) ; hy Matthews, “7'lie ('onditcl American 
Foreign Relations” (1922); hy Taft, “Our Chief Magistrate and His Powers” 
(1915) ; hy Fleming, “The 1'rcaly Veto of the .American Senate” (I92'i) ; and 
l>y Wright, “The Control of Foreign Relations” (1922). 
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an indirect share in the treaty-making power through its right to »ive 
or withhold its consent to legislation which may be necessary to carry 
into execution a treaty ; such, for example, as one which stipulates for 
an appropriation of money. Moreover, the necessity for its approval 
of treaties which have to do with the regulation of foreign comincro;, 
such as commercial reciprocity agreements, is now admitted by both 
the Senate and the President. 

In the German Republic treaties and alliances concluded by the 
president require the assent of the Reichstag when they relate to 
subjects which fall within the jurisdiction of the Reich —which would 
seem to include practically all treaties and alliances, except minor 
agreements between the individual states themselves or with their 
foreign neighbors relating to matters which are within their com¬ 
petence. In France treaties of peace and commerce, and treaties which 
involve the finances or territory of the stale or affect the personal or 
property rights of Frenchmen in foreign states, must receive the assent 
of both chambers. I'he French chambers, however, cannot mtxlify or 
amend treaties submitted for their consideration as the Senate of the 
United States may, but must approve or reject them as a whole.^ 

The requirements of the Finnish and Polish constitutions .irc 
essentially the same as that of France. In Czechoslovakia not onh 
commercial treaties and those which entail financial burdens, but oIm* 
those which impose military or “personal” burdens upon the citizciiN. 
must be approved by parliament. Tlie Belgian requirement is practi¬ 
cally the same. In Brazil and Chile apparently all treaties withuui 
exception must be approved by both houses of congress. In the United 
States, where one hears much criticism of the existing constitutional rule 
which places it within the power of one more than one-third of the 
members of the Senate to defeat the ratification of treaties, raiilica- 
tion by both houses of Congress by a simple majority has receiiily 
been proposed by various statesmen and publicists. As already |y>int' 
cd out in an earlier chapter, Switzerland by a recent constitutional 
amendment provides for a popular referendum on treaties of more 
than fifteen years’ duration. This amendment introduces the principle 
of popular control of diplomacy in a form which is not found in any 
other country. 

"Esmein, “Droit constitudonnel/' p. 577. 
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Administrative Powers; Power of Appointment. —In the 

(lom^iin of internal administration the principal powei and duty of the 
executive is to direct and supervise the execution of the laws. He 
is the chief of the administration and the responsible head of the civil 
service. As such he exercises a wide power ol! control over the 
IHTMiiinel of the administrative service through his power to appoint, 
direct, and remove his sulx^rdinates.'* In most re[)ublican states and 
ill a few of the monarchical type the |X)wer <jf the chief executive is 
limited by the requirement that his ap^iointments shall be approved 
by one branch of the legislature. Thus in the United Stales the 
iKiminations of the President must be confirmed by the Senate; and 
this practice is fallowed in some of the Latin-American constitutions'" 
and in those of the component states of the American republic. The 
power of the President of the United States to remove, however, is 
not limited by the necessity of obtaining the consent of the Senate, 
as is the case in making appointments, and it is now settled tliat 
Omgress has no constitutional right to abridge his power of removal. 
Ordinarily the appointing power of the chief executive extends only 
lo |K)liiical, judicial, and military functionaries; but in some Jiiiropean 
states (c.g., Czechoslovakia) the constitution giveji him the power to 
appoint university professors. 

There is little difference of opinion in regfird to the wisdom of 
executive appointment of the higher oflicials," though as to whether 

•*Thc I'rcncli make a distinction between the political «)r f*ov<Tnmctit%tl fiinr- 
ti«in.s of the executive and the purely lultnimstrativc fiinclions. 'fhe lonnir 
lategory includes such matters ns the summoning aiul opening of the legislative 
chamhers, the conduct of foreign relations, ilic disposition of the military forces, 
.'iiil rhe exercise of ihe right of pardon. The ailminisirafive authority, on xhr 
oiIuT hand, embraces all those matters wliicli haw to d«) more directly with the 
'•'riti .idininistration of the government, such as the appiiiiit;n('iu, direction, ami 
icinoxal of oflicers ; the issue of instructions and ordin.iiices; and, in general, 
all acts relating more directly to the execution of the laws. 

''*Thc constitution of Chile (l*>25), however, requires ihc approval hy the 
senate only of appointments f)f ambassadors and ministers (Art. 72), while liiat 
*»f Krazil (Art. 48) requires the approval by the senate of the appointment onlv 
«»f judges of the supreme court and diplomatic representatives. 

There is of course some sentiment in the United States, especially among 
the more radical democratic element, in favor of (x)pular election of many federal 
officials, including even the judges. The provision of the national constitution 
which vests the appointment of practically all federal officials in the President 
represents ilic conception of democracy which prevailed at the end af eighteenth 
century, rather than that which is now current. In this res|}cct there is a striking 

gar. P.S.— 42 
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the executive should be independent in his choice or subject to il,t 
control of a council or a senate, there is no such unanimity of opinion 
or practice. In defense of the meihcxl provided by the constitution of 
the United States, Hamilton observed that “it is not easy to conceive a 
plan better calculated than this to promote a judicious choice of men 
for filling the offices of the Union, and it will not need proof ilim 
on this point must essentially depend the character of its administra¬ 
tion.” “One man of discernment,” he declared, “is better fitteil to 
analyze and estimate the peculiar equalities adapted to particular ollias 
than a body of men of eciual or perhaps even of superior discerntneiu 
“The sole and undivided responsibility of the executive,” he went 
on to say, naturally begets a livelier sense of duty and a more e\aa 
regard to reputation. He will inquire with more earticstness ami 
decide with tnore impartiality. He will Iiave fewer personal aiiadi- 
ments to gratify than will a Ixxly of men, and will be less liaWc 
to be misled by his private friendships and affections; or, at all events, 
his conduct will Ik* more open to scrutiny and less liable to be mis- 
understo(xl.” Nevertheless, the provision that the nominations of tin- 
executive should receive the assent of the Senate, Hamilton admitial 
would be “an excellent check upon a spirit of favoritism in tin; 
President and would lend greatly to preventing the appointmeni (»l 
unfit characters.” 

Power of Directioik— Flowing from the right of the cliici 
executive to select and dismiss his subordinates is the right to dirca 
them. This power varies in extent in different countries, and in the 
same state it often varies as regards different officials. In monarchies 
and in republics like France, where monarchial traditions are still 
strong, the directing power of the executive (which of course means 
the ministry) is very great. In the United States the power of the 
executive to direct his subordinates is, however, often limited hv 
legislative acts which specify in more or less detail the powers ■•mil 
duties of such officials. Tints the act of Ca)ngress organizing the 

dilTcrcncc—it is sometimes s.'iicl to be a paradox—lictwecn the theory of dcmocruc' 
upon which the executive part of the national p»vcrnp'*ent is Iiased and ih.a 
the separate states where the practice of popular election exists on a larRC st.iK' 
Outside the United States, except in Switzerland, where choice by the legislature 
is common, the practice of executive appointment is nearly universal. 

^'^Thc Federalist, No. 75. Sec also Story, “Commimtaries,’* see. 1529; Ktnr. 
“Commentaries,” vol. I, p. 288. 
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ircaiury departmeni contains no reference to any presidential power 
of direction and indicates that the administration of the Hnances is 
(o Ik* kept under the control of C^on^ress rather than under the execu- 
live.’ ’’ Various statutes confer upon the President specific authority 
10 issue instructions and orders to the heads of departments. But 
.iside from specific grants of authority, tlie President has also a certain 
power of direction which is inherent in the nature of his ollice and 
lor which he is not obliged to show statutory authority.'*’ 

The Ordinance Power.— An important power helotiging to 
ihe chief executive of most stales is that which is commonly 
knriwn as the ordinance jiower Ic poiivoir rr^lcmcntiitrc of the 
r'rench—a sort of subsidiary power of legislation which lakes the 
lurni of decrees, orders, or regulations (French tri>tcnicnts : C'lerman, 
Wrunlnungcn), This power is frequently expressly conferred an a 
king or on a president of a republic by the constitution.*'* In the 
L-niied States the power is derived from the clause of the federal 
vnnstitution which charges the President with the execution of the laws 
. 11(1 in France from a somewhat similar clause which imposes upon 
him the duty of overseeing {survcillcr) and insuring the execution 
■jf the laws (Art. 3, Const. Law of Feb. 25, IS75). In the absence 

express authority in the constitution it may be deduced from the 
very nature of the office as a necessary and inherent power. In 
monarchial states it is considered a pan of the royal prerogative in 
tile absence of C(jnstitutional or statutory prohibitions or restrictions. 
Where the power is expressly conferred by the constitution it is usual¬ 
ly (]iialified by the condition that ordinances promulgated by the 

'■*Cf. Fairlic, “National Administration of the* United Si.ites,” p. 16. 

"“Opinions of Attoriicys-Ocncml,” vol. VI, p. ^65. 

I'’See. for example, the constitution of Pr.i/.il (Art. 48) ; of Chile (Art. 71) : 
‘■I i'inland (Art. 28) ; of Belgium (Art. 67) ; of Spain, 1876 (Art. 45) ; and of 
IViissia, 1S5() (Art. 45). The new constitutinns of Prussia, (>/.eeh(Mf)vakia, and 
**‘'kind appear to he silent on the matter. The new (German eonstittition merely 
refers to the “ orders and directions ” of the president without dealing at all with 
die extent of the ordinance power or the limitations under which it may he 
e\iTciscd. Tn view of the large power of ordinance making which belonged to 
die emperor and the Bundesrath under the old constitution and which has always 
pkjved an important role in the government of Germany, it may lx: assumed thaQ 
Jt was not the intention of the Weimar Assembly to do away with entirely. 
Nevertheless, the new constitution takes care to provide that the orders and 
directions of the president must be countersigned by a responsible minister. 
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executive must not modify or suspend the laws (statutes)/” or ih.^. 
they must be such only as are necessary or appropriate to the exteu- 
tion of the laws/’ or that their purpose must be merely to supply ih^. 
details in the application of the laws.*^ Occasionally constiiiitiiui, 
confer on the cxi-cuiive an extraordinary power of ordinance making 
in limes of emergency. Thus the constitution of Denmark (An. 2 
empowers the king in such cases, if the legislature is ncjt in session, 
“to issue laws of temporary application” subject to the restriction \\u\ 
they must not be contrary to the constitution and must be laid hefeu, 
the legislature at the next session. Upon the outbreak of the Europe.m 
War in 1914 a very large ordinance ix)wer was conferred upon i!u 
executives in most of the belligerent countries. Thus by the Defenv 
of the Realm Act of Nov. 27, 1914, the British king (in council) w > 
given power, “during the continuance of the pn-sent war to issue rrm; 
lations for securing the public safety and the defense of the realm” .i - 
authority which was practically iinlimiteil. In pursuance t)f this dele:.' 
tion of power an elaborate series of regtilatif>ns were put into elT;\' 
which virtually placed the country under a regime of martial law. 

Kinds of Ordinances. —From the point of view of their natrn 
or purpo.se ordinances may be variou.sly classified. Thus the (lerin.i. 
jurists di.stinguish between “law” ordinances (Rcchtst/cronlnitn^cn) .Mi'i 
“ admini.stralive ” ordinances {VcrtvalUtn^svcrordnungcn)?^^ The elk i 
of the former is to create new law or to moilify the existing law. 'llu' 
are essentially a species of executive legislation and are designated I ■ 
the Germans as material law in contradistinction to formal law. 1b' 
“adminisir.Mive” ordinances are orders or regulations addressed to ib 
administrative authorities and contain rules governing the conduct nr 
functioning of the administrative services. They do not, therefon- 
bind or aflecl directly private citizens. In Prussia, at least under tb 
old con.stitulion, the latter type of ordinances could be issued by the 
proper administrative authority without the necessity of legislativi 
authorization, but the former, after 1S50 when Prussia acquired a coiv 

^”For example, the constitution of Italy (Art. 6), and Belgium (Art. 67). 

^”Fnr example, those of Rra/il and Chile, articles cited. 

Constitution of Finland, Art. 473. 

^®This classification is defended by Lahand, Tellinek, Meyer and others, 
to this see Carre dc Mallierg, “Theoric g6neralc dc retit,” vol. I, pp. 556 ff. 
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.jiiutiuii, rciiuircd legislative authorization, which was often and 
gcniTously granted.^ 

Ordinances may be further classified in a threefold division: First, 
rhose which arc, in their nature and effect, laws promulgated by the 
chief executive in pursuance of a general jx>wer of legislation conferreil 
upon him by statute. Such are the decrees isstieil by the presiilent of 
•he Freiicli republic for the gcjvernment of the French colonies. As a 
a-iisequence of this authority he and not the French parliament is the 
legislative organ for the colonies. Second, ordinances issued by the 
lAccutive in pursuance of legislative authority to regulate specific 
!i\itters. Such delegations of legislative authority to the presiilent are 
.ommon in France. Thus an act of parliament atilht>rizes the president 
■() determine by decree the regime of non-navigablc waters, to regulate 
he conditions of appointment and j^romotion of judges, to minlify or 
suspend existing laws relating to taxes, etc. Third, ordinances issued 
upon “invitation” of parliament for the purj^ose of completing and 
regulating the details of execution of a i)articular law. 1’his form of 
irdinance is also very common in France. There statutes are ordinarily 
irief, contain only the essential ideas of the legislature, and leave the 
iletails to he supplied by ordinance. 

The Ordinance Power in France^ —To-day nearly every 
imporiani act of the French parliament concludes with the familiar 
Jause: “an ordinance of public administration shall determine the 
measures proper for assuring the execution of the present law.” The 
i>rdinances issued in pursuance of this injunction cc»mplete the law; 
they supply the iletails without which it would he unenforceable. 'The 
(a-rmans call them supplementary ordinances {Er^iinzttngsvcrorJnun^ 
They conMilule, says Duguit, a sort of “prolongation” of the 
law which they supplement. Duguit maintains, properly it would seem, 

'“"Compare James, “Principles of Prussian Ailsninislraiicin,’* cli. 4, where ilie 
whole subject of ilie PrnsMaii onlinancc power is liiHy ilisciis^eil. The I'reiKli 
•mil Cerman literature relating; to the ordinance p«A\er is \ery extensive. Aniuiig 
tile more important sources may he mcntioncil Dn^iiit, “'rraili* de ilroii uiiisi.,’* 
I'd I, vol. II, sees. IWI-lfil ; Esinein, "Drnii const.” pp. hlOlT.: CarrA 

tic Malberg, np. cit, (l‘^22), vol. I, pp. 54SIT. ; .Mtirean, “ I.e r<*;»lemenl atliiiiiiis- 
irjtif" (p/02) ; Harlbi'Ieiny, “ l-e poiivoir n*>»lcment.iire dii president,” Rvv. Rnf, 
■t PiiiU, vol. XV; Cabell, “La loi ct Ic regionlent ” (I'dS); fellinek, “(h '.eiz 
nnd Vcrordiuing ” (I'''7); Ihiurion, “Droit .idniiiii'.^raiif **; hVo, “Principes 
2'Mieraux dii droit administratif ” (l‘i25), pp. 37S IT.; and the treatises esj'.ecially 
d' Laband. Mover, .Maver, and Anschiitz. 
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lhai ordinances such as these arc materially and intrinsically veritabl. 
acts of legislation, though not such in form. In conseciucnce of thw 
jjractice, especially in recent years, it has come to pass that a large and 
important part of French legislation is in the form of ordinances, in 
ihefiry promulgated by the president, in fact by the ministers. NainralK 
complaints have not been lacking that they are sometimes contrary tn 
the existing statutes. But until 1V07 their legality could not be atiackei! 
before the Council of State (the supreme administrative conn ol 
France) because the Council, considering them as a species of delegatcil 
legislatiioii and therefore assimilable to acts of parliament, held th.ii 
it had no more jurisdiction to declare them null and void than it did 
to prtinoiince a statute of parliament illegal. However, in IW ilu 
Ctjuncil of Stale abandoned its traditional view in this respect, Uni 
jurisdiction of a case involving the validity of such an ordinance, and 
pronounced it null and void as being in excess of the authority of ilu 
president who issued it.*' The result of this epoch-making decision 
is that the ordinance power of the French president, as of every .id 
ministrative authority, is now subject to judicial control, n$ in ilu- 
United States. 

The Ordinance Power in the United States.-— In the I'nilid 
Slates the ordinance power of the executive is less important Ix’caihc 
of the practice of Congress and the state legislatures of framing tlua 
statutes in more detail, thus obviating the necessity of supplemeniiiK 

As to tliis famous decision see Jeze in the Rc r. tin dmit puhUc, vol. XXV. 
pp. 51 IT. ; Nezard, “ Lc conimlc jiiridictionnel,’* pp. .?2 (T., and my aiiul‘- 
''fiidicial ('ontrol of lA'^islative and Administrative Acts in Prance,” .tnur. /’■ 
Sci. Rt'i'it'w, vol. IX (1*^15), p. 64*>. 

There has been much discussion in France as to whether such ordinances .w 
the result of lejjislalivc delegation, <inc group of writers maintaining that d'- 
legislalive power cannot he delegated by parliament, the other group iiiainl:iiidn|: 
the conir.iry. As to the principal defenders of each view see iny article 
p. 6 -tS. The matter is fully iliscnsscd by ('arre ile Malherg, op. cit., vol. '■ 
pp. 5S‘MT., and in his article, “La cpiesiion de la delegation dc la piiiss.uK' 
legislative el les rapports eiitre la loi ct ronloiinance .scion la constitution d-. 
W'eim.ir,” Htd. dc hr Soc. dc comparcc (P)2/>). 

The Council of Slate has always inaintained the theory of legislative dehy.' 
tion and, as stated above, it was for this reason that it long hesitated to atlin;: 
recourse in exce.ss of power against presidential ordinances issued in pursuance '’t 
legislative authority. While abandoning in 191)7 its position as to the admissildlii' 
of recourse, it nevertheless maintains still its view as to legislative delegalii^n. 
But the theory is rejecleil by most French writers. 
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them by means or executive regulations in order to render them enforce¬ 
able. Nevertheless, the ordinance power of the President is very con- 
siderjble and few people are aware of the extern to which it is used 
(,r of the quantity of subsidiary legislation in the form of executive 
orders and regulations actually in force. Of the character of this 
administrative legislation Professor Fairlie says: "There are indeed, 
hisiiles presidential proclamations and exectitive orders, many elalxir.ite 
.systems of executive regulations governing the transaction of business 
in each of the executive departments, and in the various services both 
within and without these departments. These include c^rganized codes 
i»f regulations for the army, the navy, the postal service, the consular 
MTvice, the customs service, the internal revenue service, the coast 
i;ii:ird, the patent office, the pension office, the land office, the Iiulian 
.service, the steamljoat inspection service, the immigration and the 
naturalization bureaus, and the civil scTvice rules. In addition to hjiig- 
established types of regulations, there have been many new series of 
regidations issued in recent years both Ixfore the Worlil War and 
more recently by the new war agencies, such as FcmhI and luiel 
i\dministration, the War Industries Board, and the War Traile Board.”*" 
Hy acts of Otngress in 1933 and 1934 President F. D. Roosevelt was 
given extensive pcjwers of a legislative character. 

In addition to this volume of siilMirdinate legislation in the form 
of presidential proclamations, orders, and regulations, there is a vast 
l>»>dy (;f more specialized rules, orders, and instructions issued by the 
varicjus departments, bitreaits, and commissions. 

The Ordinance Power in Great Britain. —In (ireat Britain 
the king no longer has any inherent power of legislation for complet¬ 
ing the laws hy means of proclamatiotts or cwdinances as he once had, 
but he may issue regul.itions addressed to the servants of the crown 

“ Acliiiinislralivc Legislation,” in tlic Michij^tw Iauv Rtrinr, Ian. ); 

Iiis “Naiiiin.il Ailministration in the United St.ites," p. 21 ?<- 1'lie wli J'- 
ni.iiier is fully lii.ited in tlie recent inoniigr.ipli of J.unis Il.irt, "’riie Onlin.iiue 
NLking Powers of the Presiilcnt of the United Slates" (I'US). See cspeiiilK 
ills. S H. 'I'liere is a good l»rief discussion of llie ordiiianic power generally in 
lllatk, ” Relation of tlic F.xeculive Power to Legislation" (PJiy), cli. (i. 

The validity of excenrive <irders and regiil.-itions is not infrequently .itlaeki*d 
ill the courts on the ground that they arc ititrif rirr<. TlieiKlore Roosevelt, who 
I'laintaincd that the Presiilcnt had a sort of undelined resiihium of power apart 
from that conferred hy the constitution and laws, made consider.ihic use of the 
ordinance power. Sec as to this his “ Aiitobiogr.ipliy,” p. ^7^>. 
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for the amduct of public affairs. Moreover, power to make ordiii.iiu^^. 
which have the force of law and which are binding as such upon th^ 
whole community is frequently conferred upon the crown by siaiuu, 
especially in respect to such matters as education, the public health, i*tc. 
These ordinances are known as “statutory rules and orders,” and the\ 
are published every year in a volume similar to that containing the 
statutes of parliament. The practice of delegating the power of suly. 
sidiary legislation of this kind to the crown has steadily increased in 
recent years until its quantity and importance has become very great.”* 
The Military Power of the Executive. —^TKe military power 
of the executive usually includes the supreme command of the army 
and navy and other military forces of the state. In some monarchical 
countries, like Great Britain, it embraces also the right to declare war; 
although, since it belongs to parliament to provide the means of 
prosecuting the war, parliamentary consent is in effect necessary. In 
the United States, however, this latter authority is vested in Congress, 
though it is possible for the executive in his conduct of the foreign 
relations of the country to bring about a condition of affairs which will 
make war a practical necessity.^ In the German Empire under the 
old constitution the emperor could declare offensive war only with 
the consent of the Bundesrath. Under the new constitution the power 
to declare war and make peace rests with parliament (Art. 45). In 
O.echo.slovakia a three-fifths majority of the legislature is necessary tn 
a declaration of war. In France the a.sscnt of both chambers is nece.ssarv. 
Nowhere, even where the executive may initiate hostilitic.s, can exten- 
.sive war be waged for any length of time without the approval of 
the legislature, since it and not the executive controls the means for 
the pro.secution of war. Nearly everywhere the right of the executive 
to di.spo.se of the forces, plan and direct the campaigns, .select the com- 
mandens, establish blockade.s, and, in general, do whatever in his 
judgment may lie ncces.sary or expedient to destroy the power of 

®*Cf. Lowell, “Government of England,*’ vol. 1, pp. 19-20. See also Dicev. 
“Law of the Constitution’’ (2d ed.), 47ff., and Ilbert, “Legislative Methods and 
Forms,’’ ch. 3. A recent remarkable example w'as the “Emergency Powers Act” 
of 1920, passed during the general strike in England, which conferred on tlu' 
government or any department thereof the power tn take possession of land .and 
coal mines, control traffic, and requisition ships to supplies. 

As to this Baldwin, “ The Share of the President of the United States in J 
Declaration of War,” yfwcr. Jour, of Irt. Law, vol. XIT flOlS), pp. 1 ff. 
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the inomy and prosecute the war to a successful conclusion, is 
Ionized.-*'* Moreover, it belongs to the President of the United 
States, in particular, to occupy, hold, and govern temporarily those 
jjortions of the enemy’s country which have come under the control of 
the armed forces, and, to this end, he may displace the estahlislied civil 
authority and institute military government, and invest it with such 
jxjwcrs as he may ch(X)se to confer upon it.‘“ Finally, iluring the 
t'Kisience of the war it belongs to the executive to suspend the onlinary 
civil guarantees which the constitution has established for the protection 
of the individual in time of peace. As commander of the armed forces 
he may establish martial law, suspend the writ of habeas corpus, declare 
certain acts ordinarily innocent to he military olTenses and order the 
.trrcsi of persons committing them, suppress newspapers, and the like. 
Many constitutions authorize the president, in times of emergency or 
Ijrave crises when war <loes not exist, to declare martial law—the 
“state of siege” as it is called in hairope—and to suspend temporarily 
the constitutional rights of the citizens.-" 

War always brings a vast addition to the jv)wer of the executive 
and enables him to assume something of the character of a dictator. 
Nevertheless, the experience of the past and the testimony of political 
thinkers almost without exception have concurred in defending the 
practice of concentrating the military power in the hands of a single 
person. In the military organizatifin of the state dualism is out of place. 

-■'^Hiit the constitution of Poland (Art. 46) declares that the president jnav 
not exercise the chief commanil in time «£ war. TJiat of I'inlaiid (Art. ^t)) 
«ys he “shall have power” in lime of war to transfer his command to another. 
That of Chile (Art. 72) requires the approval of the senate to enable the president 
to command the forces in furrsun. That of Prazil (Art. 4S) authorizes the 
president to designate some one to exercise the supreme coinm.ind in time of war. 

®®Cf. Thomas, “A History of Military Covernmcnl in Newly Acquired 
Territory of the United Stales,” pp. 15-20. As to the wai powers *»f the President 
of the United States, in general, sec especially Henlahl, "W.ir Powers of the 
Kxecutivc of the United Suites,” University of Ulinnis Studies in the Sociid 
Sder^es, vol. IX, Nos. 1 and 2 (1921). 

-^Sce, for example, the new German constitution, Art. “IS. In pursuance of 
the authority thus conferred mion the president of the (Jermaii republic the city 
of Berlin was placed under martial law from laniiary to May, 1920 ; and from 
November 8, 1924, to February 14, 1925, the whole c«iuntry was under inariial 
Inw in consequence of the attempted counter-revolution of Hittlcr and LudendorfT. 
As to the so-called emergency powers of the executive, sec Hart, op. cit., pp. 59 ff. 

But in some countries (e.g., France) a state of siege can be declared only by 
parliament. 
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“Of all the cares or concerns of government, the direction of war" 
said Alexander Hamilton, “most peculiarly demands those tpj.iliiic, 
which distinguish the exercise of power by a single hand. "nK* dircc- 
tion of war implies the direction of the common strength ; and the puwir 
of directing and employing the common strength forms a useful ami 
essential part in the definition of the executive authority."-'* ‘*Thi- 
command and application of the public force,” said Chancellor Keiii, 

“ to execute the laws, to maintain peace, and to resist foreign invasioji. 
are powers so obviously of’an executive nature and require the e\er:iM 
of qualities so peculiarly adapted to this department, that they lia\f. 
always been exclusively appropriated to it in every well-<)rganiziil 
government on earth.”'”* 

The Pardoning Powers — Finally, the right of iKinbrn nr 
clemency (the tlroit dc grace oi the French) is by common cimsciii 
regarded as a natural and necessary part of the executive pow^r. 
Beccaria sUmkI almost alone among the political writers of his time in 
condemning the practice of granting pardons to those whom the courts 
have convicted of crime.'”* Montesquieu, while considering it lo lx 
one of the “ most useful and necessary attributes of monarchs, did nx 
regard it as having any place in republics.'" Some Fnglish lawyer^ 
nt high standing, observed Chancellor Kent, have strangely concludoi 
that it cannot exist in a republic because “ nothing higher is 
acknowledged than the magistrate.” But, as Kent very |)roperly added. 

“ It may be fairly insisted that the power may exist with greater safei\ 

T/tr Federalist. No. 74. 

“ (^mimcntarics," vol. T, p. 2iS3. As is well known, during; the W*»rlil W'' 
the President of the United States became, in consec]nonce mainly of the 
authority conferred upon him by a succession of acts of Congress, a verit.uK* 
dictator. Ft>r lack of .space, it is not fiossible here to enter into a diseussion «:t 
the pmvers thus conferred upon him and actually exercised hy him. 'Phe 
is discussed by Hart, op, ciu. pp. where the “more salient delegations" t'» 

President Wilson are classified under thirty-two different heads. Sec also m} 
article entitled “Lc pouvoir cxecutif Atiwricain cn temps dc guerre," in ihf 
Rente dtt droit ptth. ct de la science politique, vol. XXXV (191S), pp. *511. 

.also Ford’s articles, “The Growth of Dictatorship’* and "The War and th.* 
Constitution,** Atlantic Monthly, vols. CXX and CXXI (pp. 4S5 and 632 fT.), and 
Rogers, "Presidential Dictatorship in the United States,** Quarterly Reriete. vul- 
CCXXI, pp. 34 ff. Similar powers were conferred upon the chief executives ot 
other belligerent countries during the war. 

^Sec his “Dcs delits cl dcs pcincs,** ch. 21. 

"Esprit dcs lois," bk. VI, ch. 21. 
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in tree states than in any other forms of governmeni, because abuses 
of ilie discretion unavoidably confided to the inai*isirate in ^rantin^^ 
pardons are better guarded against by the sense of responsibility under 
which he acts;*’*- 

Considerations of justice and humanity require that the principle 
of clemency shall have a place in the administration of justice. No 
system for the administration of justice is or can he free from imperfec' 
ti(»n.s. It is impossible, says Esmein, that there should not occur at 
limes ill the administration of justice judicial errors which would result 
in the condemnation of inncKent persons.**’* One purpose of the p.irdon 
is to correct such errors. It is impossible also, as l^smein remarks, 
that the criminal law in fixing the punishment of crime should foresee 
all the extenuating circumstances that may have attended the commis 
sion of a particular oirense.'*‘ 

The power of pardon then being rei|tiircd hy considerations ol 
humanity and sound public policy, the same cc»nsideraiions conspire, 
said Hamilton, to dictau* that this benign prerogative* should he fettc'ied 
or embarrassed as little as jiossihle.**** In ('hina (Camsi. V)l\ Art. S7). 
the president may grant pardons only with the approv.d of the supreme 
court. In some of the states of the American Union ilu* executive in 
the exercise of this power is associated with an advisory hoarel which 
is charged with investigating applications for cUmeiicy and making 
recommendations to the executive. Many conslittiiions except the 
olTensc of impeachment from the pardoning power of the executive, 
and a few make the same exception in the case of treason.*’''’ Impeach- 

•^-“Commentaries/* vol. I, p. 2SI. "I’lu* Englisli l.iwyir rcitricil in ! y Kiin 
w.is doubtless Hlackstiinc, who said, “ Fn d«.ini)cr.u’ics iliis fuiwi-r nf junKns e.iii 
never subsist, fcir there nothing higher is acknuwleilged di.in the ni.igisir. te wlm 
.itl ninisters the laws, and it woiihl he impnlitic l'i»r the pnucr nl judging and il 
(xirdoning to center in one ami the same peisnii." 

•*'*A notable case w.is that of Adolf Heck in I'aigl.ind in I' 

•**“ Droit constilutiiinnel/’ p. *5^2. “'I’he pardoning p«»wer,” says a hiriner 
President of the United Stales (H.irris»jn, “This (aiunlry of Ours/’ p. 14*1), 
“proceeds upon the gronnds that, hy reason of the rigidity of tlie iriininal code, 
of the liability tc» error of every human tribunal, and (»f tlie possible <liscoverv 
of such errors or of new evidence—there should he lodgid in some oflicer <ir 
department the power l«» remit or niilig«itc a sentence.” See also the ohservalioiis 
of ex-President Taft in his “Our (^lief Magistrate and Mis Powers/’ pp. 11911. 

as Fcdcrttlist, No. 74. 

•’*** Nevertheless the constitution of the I'reiicli Republic alkjws the president 
t*) grant pardons to ministers wdio have Ixren impcacliefl. The consiifuiion of 
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ment is a form of trial usually conducted by the legislature for crimes 
committed by high officials, and the purpose of the exception referred 
to is to remove the temptation of the executive to shield public officials, 
especially those of his own selection, who might be his instruments 
or his partners in crime. Treason being a crime “ leveled against the 
immediate being of the society, when the laws have once ascertained 
the guilt of the offender, there seems a Htness in referring the expedi¬ 
ency of an act of mercy towards him to the judgment of the legislature."*' 
With these exceptions the power of pardon is general and unqualified. 
So far as the President of the United States is concerned, it may lx* 
exercised before as well as after conviction, and it usually embraces 
the remission of fines and forfeitures and the granting of reprieves 
and commuiations. It also includes the right of amnesty, or the right of 
absolving by general proclamation large numbers of persons from the 
con.scqiiences of their acts—a power which considerations of humanity 
.ind public policy make a necessity in limes of internal disturbance and 
insurrection.'**" 

Miscellaneous Powers of the Chief Executive^ —Such in 
summary are the powers commonly conferred upon or exercised by 
the chief executive—leaving aside for the moment those which relate 
to legislation, to be discussed in the next section. In addition to these, 
certain miscellaneous |X)wers are conferred upon the chief executive 
by the con.stituiions of some .states. Thus the constitution of Austria 
(Art. 65) empowers the president to create and confer profe.ssion:d 
titles, to legitimize illegitimate children, and it adds that other powers 
may be conferred upon him by law. That of Czechoslovakia (Art. 64) 
authorizes the president to grant donations and pensions in special 
cases upon recommendation of the ministry ; that of Finland (Art. 31) 

Chin.i raiuircs tlic consent of ilic senate in the case of pardons in impeachment 
cases and that of C'hile confers the power on congress. 

A slreniioiis effort was made in the constitutional convention of 1787 to 
except case.s of treason as well as of impeachment fmm the President’s power of 
pardon and would, not unlikely, have succeeded and it not been for the difTicuIU' 
of agreeing as to where the power of pardon in sucli cases could Itc better hxlged 
than in the President. 

•***Hut generally in Europe the i^owcr of amnesty can be exercised only by 
the legislature, m»t by the executive. In Czechoslovakia, however, the president 
may gr.-int !*oth p.irdons and amnesties (Const. Art. 103). But the constitution 
of Poland (Art. -17) declares that amnesties can be granted only by statute and 
that of Brazil (.\rt. 34) has substantially the same provision. 
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iiiiihorizcs the president to naturalize aliens and to release Finns from 
their nationality ; while that of Chile (An. 72) aiiihorizes the president 
to grant pensions and retirement allowances to widows ami to orphans 
in accordance with the laws, and to grant juridical personality to private 
corporations, and to cancel the same and to approve or disapprove 
their statutes. By a sort of blanket clause the constitution of (3hile (Art. 
71) charges the president with the administration and g<ivernmeni ol 
the state and declares that his authority extends to everything wliicli 
has as its purpose the preservation of internal public onler and exter¬ 
nal security, in accordance with the constitution ami the laws. The 
long enumeration of his specific powers in the constitution does not 
therefore exhaust his authority. 

V. Relation of the Execijti\’e to the LEcasLATivE Po\\t-:r 

Power of the Executive in Respect to Legislation. —** The 

relation of the supreme executive to the legislative organ,” saiil 
Sidgwick, ”is one of the knottiest points in constitutional construction,”'''^ 
and it is the nature of this relationship which serves to distinguish the 
two most imixirtant forms of government—the cabinet system and the 
presidential system—from each other. In practice there is no state in 
which the sphere of the executive power is totally sep.irate fn»in and 
independent of that of the legislature, not even those in which the 
presidential system of government is found. Everywhere the executive 
is given a certain power cjf control over the work of the legislature 
and of participation directly or indirectly in the function of legislation. 
Conversely, in all states the chief executive is subject in certain respects 
to the control of the legislature through its power to create olFices and 
prescribe their duties, establish government services, appropriate money 
fi r their maintenance, and l<» impose duties or obligaiions upon him.*^* 
The control of the executive over the legislature cotisists in the 
power to summon it and to open, adjourn, and prorogtie its si'ssions 
and, in countries having the cabinet system of government, to dissrJve 
it and to order new elect if ins. In republican states the power of the 

Elements of Politics,” p. 429. 

^On the subject of legislative conU’oI of the cxeciiiivc, see St. Girons, “La 
separation des pouvoirs,” pp. 3^2ff. On the subject of the executive as the 
agent of the legislature, sec Hardielemy, “ Lc role clu puuvoir cxecuttf dans les re 
publiques modernes,” bk. IT, cii. f. 
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executive to cunvene the legislature is usually limited to the culling 
of extraordinary sessions in times of emergency for the consideruiiun 
of special matters which need immediate attention. In most such 
states either the constiiuiion or the statutes prescribe the date for ih^ i 
iissembling of the regular sessions of the legislature, and no cull of I 
the executive is necessary.^* In states having the cabinet form of | 
government, however, the legislature usually convenes only upon a 
call of the executive, though in most cases the executive, which, of 
course, means the cabinet, is reejuired to summon it at certain siutd 
intervals. In some states Czechoslovakia) he is required i«) 

summon it upcjii demand of a certain number of its members. 

In the former case the k?gislature assembles automatically, as it were, 
and opens its proceedings without the participation of the executive; 
ill the latter, the formality of opening the session is a function of the 
executive or his representative, who performs the duty with more er 
less ceremony, such as the reading of a sjieech from the throne or the 
reading by the prime minister of a ministerial declaration outliniiv^ 
the policy of the cabinet, if it happens to be a new one. In the European 
monarchical countries the right of the executive to prorogue the sittinus 
of the legislature, that is, to suspend the session to a certain date in the 
future, is generally provided for by constitutional provision, though in 
republics such a power is rarely recognized as belonging to the execu¬ 
tive. In countries having the cabinet system of government the 
executive is usually invested also with the power of adjourning the 
legislature subject to certain limitations*^’ 

In states having the presidential system of government the power 
of the executive is usually limited to adjourning the legislature only 
when the two chambers are unable to agree upon a time of adjourn- 

This is true, for example, in the United States, fJennany, ('hile, Chinn, ami 
Brazil. By the constitiitinn of C7cehoslov.ikia (Art. 2S) it belongs to the presidenr 
to summon parliament, but he is required to do so twice a year—in March ami 
October. He may also prorogue and proclaim its sessions to be at an end. So in 
Poland he may convoke, open, adjourn, and close parliament subject to certain 
restrictions. The President of the United States does not possess the power nf 
prorogation. 

But in the republic of Czechoslovakia the president has the power to pro¬ 
rogue the parliament for a period not exceeding one month and not more than 
once during the year. So the president of the French republic may adjourn 
parliament twice during the session, for a period not excc^ing one month in 
each case. 
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nicni. In all states having the cabinet form of goveinmeni the execu¬ 
tive is vested with the power of dissolving the legislature, or rather 
ihc popular chamber, that is, of terminating the mandates of the 
incmljers and thus putting an end to the legal existence of the chamber. 
Bui generally the exercise of this power is subject to certain liiniiaiums. 
Willi a few unimportant exceptions it can be done only upon the advice 
..f a responsible ministry, and in most instances the dissolution must 
ie followed within a certain period by new elections and the convening 
of the new parliament. Theoretically, the Ilrilish executive is not 
iiBject to any limitations regarding the ordering of new elections and 
ilic summoning of the new parliament, but practically the coiuliiions 
i;f the British parliamentary system make it a necessity.'** 

In the republics of America where the presidential system of 
government prevails, generally the right of the executive to dissolve the 
legislature or either chamber of it is nf>t recognized. 'There the 
maiulates of members of the legislature are terminated only by the legal 
expiration of the terms for which they are chosen, or by resignation 
nr expidsion. 

The more direct participation c»f the executive in legislation consists 
in furnishing the legislature with information concerning the legislative 
needs of the country ; in recommending measures for its considera- 
ii(;n; sometimes, though rarely, in the initiation of legislative projects; 
in approving (jr disapproving its acts and in promulgating those which 
are approved."^* 

In flic German Empire the cmpcTur was fnrhidden liy flic oiiisiiiutinii in 
disM)!\c the Reichstag without the consent of the nuiulesraih, ami the clissjilulion 
li.id to lie followed by new elections within sixty days and the nsseinhiin;* of ?he 
new Reichstag within nim*ty days. Under the present consiiuiiion the presideiif 
’nay dissolve it, hut i>nly once for the same cause, .ind a new election must he 
heM on the sixtieth day following the dissolution. In France the presideni is 
cnijifjwcred to dissolve the ChamiKT of DeiKilies only uilh the consent of ihe 
Senate, hut there are nn express constitutional rciiuirciiienis as to the tirdering 
of new elections or the covening of the newly elected chamiitT. 'I'he president 
of the Polish republic may dissolve the hiwer charnher only with the consent 
of three fifths of the memhers of the senate, which is itself automatically diss«)lved 
with the lower chamber. The president cif Czechoslovakia may dissolve parlia- 
tnent subject to no restrictions whatever except that this power cannot he exer¬ 
cised during the last six months of his term. 

■^■^For a special stiidv of this subject see a m«»nograph by M. Henri Hose, 
entitled ** Lc pouvoir legislatif dcs presidents des F.iats—Unis ” 
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The wisdom of requiring the executive to furnish the legislature 
with information concerning the slate of public affairs and of recom¬ 
mending legislation to meet the needs and conditions of the public 
service rests on the obvious fact that the executive, from the very 
nature of his office, must have more extensive sources of information 
in regard to dome.siic and foreign affairs than the legislature can be 
expected to possess. “The true workings of the laws,” observed Judge 
Story, “the defects in the nature or arrangements of the general systems 
of trade, finance, and justice, and of the military, naval, and civil 
establishments are more readily seen and arc more constantly under the 
view of the executive than they can possibly be of any other depart¬ 
ment. There is great wisdom, therefore, in not merely allowing, bur 
in reejuiring, the President to lay before Congress all facts and informa¬ 
tion which may assist their deliberations, and enabling him at once 
to point out the evil atid to suggest the remedy.”**^ 

The Executive Veto. —^The most important power of tin* 
executive in connection with legislation arises from the almost universal 
practice of making his approval essential to the validity of the acts of 
the legislature. This power of the executive to disapprove acts of 
the legislature is popularly known as the “veto,” or, as it was :allL«l 
by the writers of The Federalist, the president's “qualified negative." 

Ill a few slates, like (ireat Britain, the veto power is absolute and 
cannot be overcome hy any vole of the legislature, however large. 
There, however, owing to the thorough going devek>pmeni which the 
cabinet system has iiiulergone, the power of disapproval has necessarily 
fallen into desuetude and will probably not be exercised again unless 
in very exceptional cases.*''* In the great majority of consiiiiiiions the 
veto power of the executive is qualified, that is to say, it may be over¬ 
ridden by the legislature, provided an extraordinary majority of the 
members, usually two thirds, concur in repassing the measure dis¬ 
approved. In France, the veto of the executive is merely suspensive 

^•'“Commentaries,” vo!. I, see. 1561. See also Tucker’s Rlackstone, .App* 
343-.?45; and Rawle, “On the Constitution,” cli. 16. 

*•** The veto power of the crown has not, however, been lost disuse, for it is a 
“fundament'll principle of the En>tlish constitution that the crown can lose 
no rights by its oum negligence.” Burgess, “Political Science and Constitutional 
L:iw,” vol. II, p. 203. Sec also Lowell, “Government of England,” vol. b 
pp. 25-26, where the conditions under which the veto might still be employed 
are set forth. 
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II cliaracter, and can be exercised simply to compel reconsideration 
the legislature of measures passed by it and disapproved by the presi- 
“It is,” says Esmein, “a preservative against possible abuses and 
ibngers of the parliamentary initiative.”'’ A repassage of the vetoed 
measure by an ordinary majcjrity of the members makes it a valid 
Liw, notwithstanding the interposition of the executive veto. In 
l;ict I lie suspensive veto has never been exercised in France a single 
lime since the establishment of the 'Iliird Republic and it may, there¬ 
fore, he regarded as a dead letter. Since the cabinet system of govern¬ 
ment exists in France, there is not likely to be any occasion for the 
i\ercise by the jiresident of the veto jiower.''* 

I'he principal purposes of the veto are to prevent hasty and 
ill considered action by the legislature, and to furnish the executive 
with a means of defense against the encroachments of the legislature 
iip(»n his constitutional powers."* Hamilton pointed out that there was 
a strong tendency- -a tendency “almost irresistible” in republican govern¬ 
ments—-for tile legislative authority to absorb every other. ‘“File re¬ 
presentatives of the jieople,” he (ibserved, “ are sometimes inclined to 
f.incy that they are the people themselves and to assert an imperious 
control over the other departments. As they commonly have the 

Droit constitutionncl,” p. 5-?0. 

In Erazil the veto power of the prcsidi'iii may he ovcrridclcn hy :i two iliinls 
Mill- of congress (Art. 37), as in the United States, ll is the same in Chile (Art. 
M). In Czechoslovakia llic veto of the president can he overridden hy a majoriiv 
tif S(t per cent of holh houses or hy a ihree-lifihs ni.iii»rily of the chanil'er oI 
deputies (Art. dS). In h'inland it may he uNereome hv the vote of an absolute 
majority of the lower eh.amher (Art. I*)). 'I’he new eonslitution of Austria 
.il»parenlly docs not retpiire the approval by the president of laws enaeteil hy 
parli.imcnt. 'I'he new conslitnrion of the Germ.in repii'dic iloes n*it give the 
1 residLiit the veto power as such, hut if a law passeil hy p.irliaineni and submitted 
to him does not meet his apjiroval, he may, before promulgating it, submit it 
to a popular referendum (Art. 73). In short, the \elo power hehmgs to the 
electorate rather than to the president. 

Speaking of the vet<» power, Daniel Webster said, ” It was vested in the 
President doubtless as a guard against hasty and inei»nsideralc legislation and 
ugainst any acts inadvertently passed which might seem to encroach on the jiisl 
authority of the other branches of the government.” "Works,” vol. I, p. 
Ctimpare also lUirgess, who observes that “it ought to be employed chielly i«* 
prevent encroachments hy the legislature upon the consiiiulional prerogatives of 
ihc c-\ccutivc and to prevent unwise legislative changes in the existing means 
and measures of the a<lministration.” “Political Science and Constitutional Law,’ 
vol. II, p. 255. 

OAR. P.S. —4.3 
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people on their .side, they always act with such momentum as to m.iki* 
it very difficult for tlie other memlxTS of the government to maiiualn 
the balance of the constitution.”'*" A “mere parchment delineation” (,f 
the boundaries of the three departments, Hamilton went on to remark, 
is insufficient, and hence each must be furnished with “conslituiir>nal 
arms” for its own defense against the “depredations of the oiher."'’ 
Without the power of veto the executive might be gradually sirippi^J 
of his authority and even annihilated by successive resolutions of i'ik* 
legislature. The possibility of this danger is all the greater in a country 
like the United Stales, where the executive has not the right (jf 
adjournment, of prorogation, or of dissolution.’'^" 

The vetcj jHiwer, continued Hamilton, not only serves as a “shield 
to the executive,” but it furnishes an additional security against file 
enactment of unwise legislation and establishes a salutary check upi»ii 
the evil efTects of faction, precipitancy, and want of consideraiiion 
Where, however, the constitutional rights of the executive are not involv 
ed, in short, where the difference of opinion between the executive .ind 
tlie legislature relates i<i tlie wisdom or expediency of the mi mm in-, 
the veto power should he used sparingly. A wise executive will hi* 
inclined not to set his own judgment against that of the legislature, hut 
will yield to its views of jiuhlic policy.*'^® 

To the argument sometimes advanced that the veto power i f 
the executive may he employed to prevent the enactment of gm)*! 
laws as well as had ones, it may be replied that the power cMiinnf 
be effectually exercised if an extraordinary majority of the legislniiiri' 
are favorably dispi»sed toward the law vetoed. Such an arguincni, 
said Hamilton, will have little weight with those who have a prf»pcr 
appreciation of the “mischiefs of that inconstancy and mutability in 
the laws which form the greater blemish in the character and genius 
of our governments. We sh(»uld rather look with favor upon everv 
device intended to restrain the evils of our legislation ”•'**—evils which 
since Hamilton's day have certainly grown to be of the first 

*'^Thc Federalist, No. 70. Sec also Dc Tocqiicvilic, “Democracy in Americi," 
vol. I, p. 12S. 

T//r Federalist, No. 7.^. See also Story, “Commentaries,” vol. I, see. 
also Kent, “Commentaries,” vol. I, Icct. XI. 

•"‘-Compare as to this Esmein, “Droit constiliitionncl,” p. 507. 

Compare Burgess op, cit„ vol. 11, p. 255. 

^^The Federalist, No. 73; see also Story, “Commentaries,” vol. I, sec. 
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magnitude. Where the veto power is qualified, thai is, where the 
/jhjection of the executive may be overcome by ilie legislature, a larger 
number than a bare majority concurring, the means is provided for 
iiiahling the executive to point out the defects u£ legislaiion submitted 
lor liis ai)proval and (jf compelling a reconsideration by the legislature 
of its former action. In shcjrt, when exercised, it is in ellect an appeal 
tuthc legislature itself and merely asks a revision of its own judgment.'^”* 
Especially is this true in the United States, where the executive is 
obliged to state the reasons for his objections and where the legislature 
is rcifuired to reetjnsider measures vetoed. 

The Immunity of the Executive from Judicial Process^ —It 
may be laid down as a proposition of almost universal application 
that the chief executive cannot be subjected to control of the tirdinary 
courts either for criminal or for political policies. 

In the United States the President is responsible to hut one body 
lor his criminal acts, namely, the Senate organized as a court of 
impeachment-* a court whose jurisdiction over the President is limited 
U) removing him from office and disqualifying him from again holtl- 
ing public office. He cannot be arrested or in any manner restrained 
of his liberty or interfered with by the order of any court or com|X‘ll- 
ed to obey any judicial process or to give evidence either by personal 
testimony or deposition in any court. The courts of the United Stales 
have uniformly declined to issue processes against him or to restrain 
him by injunction or in any way control his discretionary authority. 
The immunity cjf the President, however, from responsibility to the 
courts for his criminal acts ceases with the expiratiem of his term 
of office. As s(Kjn as he becomes a privaie citizen, the courts may 
take jurisdiction of his person and compel him to answer for his 
misconduct. Moreover, the courts have no scruples against inquiring 
into the legality of the «)rders and regiilatifins issued by him and J)f 
declaring them null and void when in their oi^inion they are not 
authorized by the constitution or laws. Furthermore, the immunity 
enjoyed by the chief executive does not belong to his subordinates, 
n«)t even the members of his cabinet. Over them the courts freely 
exercise control, and the orders of the President are no defense for 
violations of the constitution and laws l;y them. As the President 

Compare Story, op, ciU, vol. I, see. 88JI. 
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acts for the most part through subordinates, the courts are thus eiiabU\i 
to restrain him from administering the government in violation (»t 
the constitution and the laws. 

The exemption of the executive from the control of the couris 
has been criticized by some doctrinaires as a survival of ihi- 
monarchical d(x:trine that “the king can do no wrong,” and hena 
as being dangerous and inconsistent with the theories of repiibluan 
government. Experience and reason, however, teach that the principle 
rests upon considerations of ])olitical necessity and sound public polia. 

It is impossible to subject the supreme head of the government .n 
the control of the courts without impairing his independence, iiuir 
fering with the discharge of his high duties, and destroying; iiu* 
unity of the executive power. To attempt it would lead to useless 
conflicts between the executive and the judiciary, since, conirollinu 
as he dcies the machinery of execution, he might successfully resist 
the execution of judicial prtKCss directed against him or pardon him 
self of any punishment which a court might attempt to inflict upon him. 
The experience of the past shows that the dangers prophesied from 
the personal independence of the executive are mostly imaginary, tlut 
they are, indeed, far less than those which would follow from subje:i 
ing him to the constant interference of the courts and exposing tin 
people to the dangers of anarchy.'^ 

Methods by Which the President May be Removed from 
Office in Other Countries^—In most other republics the ininunii* • 
of the president and the procedure by which he may be removed from 
oflice are similar in principle to those in the United States. In Fran:^ 
he may he impeached by the ChamiKT of Deputies, apparently for 
the crime of high treason only, and tried by the Senate constiiuteil 
as a high court of justice. But singularly enough neither the consiiiu 
tion nor the statutes of France contain any deflnition of the crime 
of high treason or prescribe the punishment therefor. Does it beloni; 
to the Senate in these circumstances to determine whether the act for 
which the president has been impeached is high treason and to fix the 
punishment therefore in case it is so held? It is a principle of French 
criminal law (Art. *5 of the criminal code), expressly affirmed by the 

Compare Burgess, op. cit., vol. 11, pp. 246-247; and Finley and Sanderson,^ 
“TIic .\mcrican Executive,” p. 48. 
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Declaration of Rights in 1789 (Art. 8), that no one may be punished 
except in virtue of a law—that, in short, where there is no law, there 
i.s no penalty. No case has arisen in France involving the application 
(jf ihe constitutional provision relative to tlie trial of tlie president for 
ireason.**^ In Chile the president may be impeached by the chamber 
i.f deputies during his term and for six months after its expiration ii>r 
,!Cts by which “ the honor or security of the slate may be gravely cf)m- 
rroinised or the constitution (jr laws openly infringed,” and tried before 
rhe senate, which may by a two-thirds maif)rity pronounce him guilty, 
III which case he is automatically removed from office.’’” 

The president of Brazil may be impeached by the chamber of 
ileputics for both ordinary and official crimes for the former he 
IS tried before the federal supreme court ; for the latter, before the 
senate. The president of China is declared to be immune from 
criminal prosecution while in office, except that he may be impeached 
for treason by the house of representatives (by a two-thirds vote; 
iiiul tried by the senate. If convicted by a iwo-tliirds majority, he 
shall be ” expelled from office " and may Ix' further prosi*cuied before 
the supreme court.^”' The president of Austria may be impeached 
for violation of the federal constitution, by the two chambers in joint 
.nsembly, and tried before the supreme ccaistitutional court. In case of 
conviction he forfeits his office and may in addition be temporarily 
deprived of his political rights.***’ The president of Czechoslovakia 
may be impeached (offenses not specified) by the chamber of deputies 
by a two-thirds majority and tried before the senate.**” The president 
of Poland may be impeached by the lower chamber (by a three-fifths 
majority) for betraying the country, violating the constitution, and 
for criminal offenses, in which cases he is tried before the supreme 
court.**-'’ 


■*^Thc whole matter is fully discussed by Esmein (o/>. *5111 ed., pp. 

iT.), who concludes that it belongs to the Senate to fix the punishment in imsc 
die president should be tried and convicted of treason by it. It mavt therefore, 
remove him from office and impose any additional punishiiunt it sees fit to im])o^e. 
•"*« Const. 1025, Art. 39. 

Const., Art. 53. Official crimes include acts which threaten the political 
■'xistence or security of the union, the constiimion and f<»rm of government, the 
tree exercise of political power, the “honesty of the adininistraiifiri/* etc. 

00 Const. 1923, Arts. fiO, 63. Const. 192(1, Art. Ml 

0-Const. 102(1, Art. 34. o.i Const 1921, Art 51. 
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The. new constitution of Germany declares that the president shall 
not be subject to criminal prosecution (for ordinary crimes) without 
the consent of the Reichstag, but he may be impeached by the Liuer 
body (by a two-thirds majority) and tried before the supreme jiulici.il 
court for “ wrongful violation of the constitution cjr laws of tlu- 
Rcich*^'^ Nothing is said, however, in regard to the punishment 
which the court may inflict in case he is found guilty. It was proh.ihlv 
the intention of the authors of the constitution that this should In 
regulated by statute. 

Existing Methods Evaluated.—Such are the tisurd nietlnuls h\ 
which the chief I'xecutives of republican stales may be removed from 
office. The general principle is the same evi^rywhere, except that tin 
body which hears the charges and renders the decision is in some states 
the upper chamber of the legislature while in others it is the supreme 
court. Each has its advantages and disadvantages. IVial by a legis¬ 
lative chamber means trial by a political assembly, and the reiiuiremem 
of an extraordinary vote to convict does not necessarily insure the 
accused against conviction for political reasons. Trial by the supremt 
court alTords greater assurance that the decision will Ik' unalTectcd h\ 
political considerations, but it has the disadvantage of throwing upon 
the court the doubtful task of deciding what may in fact be a politic.il 
rather than a strictly judicial question. On the whole, the laitei 
methoil would seem to be preferable. 

Popular Recall of the German President.—Is one respect thi- 
sittiaiion of the president of the (German republic differs from that 
of all other republican chiefs of state. He may be recalled heft ire 
the expiration of his term by a vole of the people. By a two-thirds 
vote of the Reichstag the question of his removal may be submitted 
to a pojHilar referendum, and when such a resolution has been passed, 
the president is automatically su.spencled from office pending the 
verdict of the electorate. The president may prevent the Reichstag 
from taking such action, through his power of dissolution, hut in that 
case he would be under the necessity of obtaining the counter- 
signature of the chancellor to the decree of dissolution, and since the 
chancellor is responsible to the Reichstag, it is doubtful whether it 
coiilil be obtained. The Reichstag, however, is deterred from taking 

®*ArLs. 43. *50. 
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aciion looking lo the recall of the president, unless it is reasonably 
proposal for his recall will be approved by the elec¬ 
torate, since by the terms of the consiiiiition a negative vote will 
have the efftet of automatically dissolving the Reichstag. The effect 
of a popular verdict favorable to the president also amounts to a 
reeleclion of him, presumably for a full term of seven years.'**' 

Power of the French Parliament to Force the Resignation of 
the President. —^1'hc situation of the Kreneh president, in practice, 
is still more precarious in respect to his tenure. Although, by the 
constitution he is elected for a term of seven years and can he removeil 
only by impeachment and conviction lor treason by the Senate, it is 
now apparently established hy precedent that he may he fcjrceil l)y 
the hostile attitude rif parliament to resign before the expiration ol 
his term. (Irovy's resignation was demaiiflctl by parliament and he 
complied with the demand. More recently still Millerand was com 
pelled to do likewise by the refusal of parliament to give its conhdence 
lo any ministry appointed hy him, with the avowed purpose of com¬ 
pelling him lo resign. He and his supporters vigorously protested 
that the action of parliament in thus compelling him to ahandon his 
office before the legal expiration of his term was a violation of the 
constitution, but the protest was without efTcci.‘*‘* 

VI. l\pEs OF REprBUoAX I‘Lxec:i:tives 

The Presidency of the United States. —If we leave asiile the 
Swiss executive, which is sni generis Ixr.iUM* (.•! its colligi.d organi/a- 
rion and its jicctiliar relation lo the legisl.iiure, the existing executives 
of republican states fall into three fairly well differentiated classes, 
■—American, French, and German. The Ami*ric:in lyp • includes the 
presidency and governorships of the United Stales and the presiden.ies 

Art. 

•*'*'rhc facts relative to llic frirccd resign.itioti »»f \f. MilKrand are 'Ct forih 
in the Rintc dtt droit puNic vt dc la science prditiqitc. Fii-l, pp. 242 ami -I 
Duj'iiir, the leading nuiliority on E^'rcncli constitiuional law, maintains, rightly it 
would seem, that the action of the Chamber of l)i'puti''s in iliiis cotiipclliug 
the president to resign before tlie expiration of his term was contrary U) the letter 
and spirit of the constitution which provides that he may be removed only f«>r 
treason and then only when he has been tried and convicteil by the Senate. 
“Traite dc droit constitutionncl” (2d ed., 1924), vol. IV, p. 
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of ihc Latin-American states, which have imitated the example ol (h^- 
United States. The characteristic features of the office in thesi' 
countries is, as already pointed out, the chief executive's almost cftni. 
plete independence of the legislature, in respect to his mode of ehMion, 
his tenure, the sources of his* power, and the manner in which lu* 
exercises the authority conferred upon him hy the constitution or 
which, as is sometimes contended, may he regarded as inherem in 
the nature of his office.^*' His position is one of almost ahs(»liiu* 
irresponsibility to the legislature in respect to his political acts ,nul 
policies, and, as pointed out in an earlier chapter, his responsibility nj 
the electorate which chooses him is one which is practically tinenforci- 
able. Unlike the presidents of cabinet-governed republics, the 
presidents of the American republics (except of course the few like 
(>hile, which have the cabinet system) actually exercise, subject u: 
no direct control by the legislature, the powers which the constituiion 
confers upon them; and the same is true of the governors of si.acs 
in the United States. 

Ijord Bryce once remarked that the presidency of the Unifnl 
Stales was generally recognized to be the greatest political offici* in 
the world. The office has often been characieriz-ed as monarcliial 
in character because of the actual irresponsibility of the incumbem 
either to the people or their legislative representatives.”” The Inc 

Whether the President of the United Slates h.is any inherent power 
from that which is conferred upon him by the consiitiiiion and laws has Imhi 
the subject of much discussion. The Supreme Court in the Nca^le case 
U. S. I) apparently was inclined to the affirmative view. President Riuist\i!t 
evidently acted on the theory that the President has such power, and he expressed 
the opinion that the President is the “steward of the people” and as such ii i' 
not only his ri^tht hut his duty ”to do anything that the needs of the njiioa 
tlemand, unless such action is forbidden by the constitution or the laws." See hi^ 
“ .\utobiogr 3 phy,” pp. .371, 470, and *>24. Hut ex-President Taft has expresscil 
the contrary view. “The true view of the executive function is,** he said, “tli.n 
the President can cxcrci.se no power which cannot be fairly and reasonably traced 
to some specific grant of power or justly implied and include within such cxp^e^s 
grant as proper and necessary to its c.xercise. . 'I'liere is no undefine*I 

residuum of power which he can exercise because it seems to him to he in the 
public interest." Sec his "Our Chief Magistrate and his Powers," pp. 130-l-tl). 
Sec also the discussion hy Willonghhv in his **Consiituiii>n.il Law of the Uniicil 
States," vol. II, pp. 1152 ff. 

**** Secretary of State Seward is reported to have said to a l-'uropean diploma*. 
“ The difference between you and us is that you chcxMc a king for life while '' 
elect one every four years and give him absolute power within certain limii''i 
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Prosicleiu Wilson pointed out that in the hands of a strong man, 
unafraid of responsibility and having the gift of leadcrsltip, the power 
and influence of the office are nearly unlimited. He himself aiiribuied 
to the President a triple role: first, that of executive or administrative 
head of the government— the legal or constitutional role: second, that 
«if leader of his political party; and third, the guide and leader of 
the nation in legislation. As leader of his party, .iccording to 
Mr. Wilson, it belongs to the President to exercise a dominant role 
in the formulation of the party program, and since he alone of those 
who represent the country is chosen by it as a whole, he alone, can 
be properly regarded as the sj^okesman of the country,—it belongs 
tf> him to assume the li‘adership in bringing about the enactment 
into laws of the measures in favor of which the nation has pro- 
nf)unced.*“* To this end he is not limited to making perfunctory 
recommendations to C^)ngress and occasionally vetoing a bill which 
he disapproves, but may intervene personally with leailing memlKTS 
by argument and persuasion, refuse to accept the recommendations 
of recalcitrant or hostile members for apj^oiniments, may make direct 
appeals to public opinicjii and in other ways employ pressure and 
use the whip hanil to cause ('ongress to give etfect to the policies 
and measures which he advocates."” Mr. Wilson and some other 
Presidents bi*fore him were able to carry out this ihi‘(»ry of executive 
leadership wiili .some success, liut it h.is n.iturally found vigorous 

which after all he can interpret for himself.” An ex-lVesideni, Hayes, .said: 

Practic.dly, the Presitlcnt holils the nation in Itis hands.” Professor Ford re 
ruirks: “'I'he truth is, in the Pre.sidenti.al ollice, American democracy has 
revived the oldest political inslilution of the race : the elective kingship.” And 
he addeil that “authority which early Presidents would not ha\e ventured to 
assume is now regarded as belonging to the <irtlinarv functions of the oflice." 
F.x-Prcsideni Taft remarks (o/». cv'/., p. that he was olteii introduced to audiences 
as one who exercised greater jwiwer than any Europe.-iii monarch. 

Ex-President 'I'afl (op. at., p. IS) also einphasi/es that the President, Ity 
reason of the fact that his eoiisiiuieticv is the electorate ol the whole United 
.States, is uiiicli freer from local influences anil in conse;]iieiice sometimes re¬ 
presents more truly the .sentiment of tltc ccntniry than does the Senate or House 
of Representatives. 

•**His views arc set forth particularly in his “(ajnsiilitlional (lovernmenl in 
the United States,” ch. .L Thev are summari/ed in my article, “Woodrow 
Wilson's Ideas of the Presidency,” Rcriav oj Rviiavs, March, P^H. 
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upponcnts, and in practice most Presidents have acted upon the nega¬ 
tive principle that the leadership in legislation properly belongs Uj 
(C ongress and not to the President.* 

The Presidency of the Fmch Republic.—T"hc ])resideiuial 
ofiice in Prance represents the antithesis of the type described alxive. 
The French constitution is most generous in the extent of the powers 
which it confers uikjii the president. With the exception of the 
veto it gives him virtually all the powers that are conferred by the 
consiiiiiiion of the United States upon the American president and 
in addition other powers which commonly belcjiig to kings, such 
as the power to convoke, prorogue, and adjourn the parliament, to 
dissolve the Chamber of Deputies (with the consent of the Senate), 
to introduce bills in ])arliament, to appoint cummissaircs to appear 
therein to give information and explanations, to create new olfices. 
and to make appropriations of mcmey from the treasury during the 
recess of ()arliament t(» meet unforeseen emergencies, etc. Tlie national 
assembly which framed the constitution apparently believed that it 
was creating an office of great power, one which would he independ¬ 
ent of parliament, and for this very reason it was attacked by the 
republicans as inconsi.stent with true republicanism and even 
dangerous."- It turned out, however, that the fears of the republicans 
were unneces.sary. After enumerating the powers of the president 
the constitution proceeded to paralyze him—to imprison him in an 

"•■Mr. Charles E. Hughes in his campaij^n fur the presidency in 1912 attackeit 
the Wilson theory of cxcciilivc leadership in le|>;islation as being contrary to the 
spirit if not the letter of the constitution. During the World War when ihi- 
domination of the President reached its height, his “dictatorship” was occ.j 
sionally the ohjecl of vigorous attack, especially by Republican senators. One ol 
them, Mr. Works of (^ilifornia, said: “Nc\er in the entire history of the 
country has the President so completely and defiantly usurped the lawmaking 
powers of the government and dicMted and forced the course of (^)ngress. . . 
Members *>£ CTongress have, under the lash of executive and parly domination, 
surrendered their conscientious convictions and voted against their own scnlimcnb 
of right and justice. We have on the statute books to-day not one but many 
enactments that arc the laws of a dictator and not the free and \olunt:iry acts 
of the Congress.” Con^rrcssional Record, Jan. 5, 1917, vol. I.IV, pt. I, p. S^5. 

"-Compare Harlhelcmy, “I-c role du pouvoir cxeciiiif ilans les rcpubliques 
modernes,” p. 642. On Feb. 12, 1875, when an agreement had been reachctl 
regarding tlic powers of the president, Ciambetta, adilressing the Right, said, “Wc 
(the republicans) have consented t«i give you an executive the strongest that has 
ever been set up in an elective dcmcKratic country—wc have given you all, aban¬ 
doned all.*’ (Loud applause on the Left) 
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iron cage, as some French writers have characieri/ed it —hy the addi¬ 
tion o£ a brief clause which stales that “every act of the presideni 
must be countersigned by a minister/* All ollicial acts by the presi¬ 
dent—appointments, dismissals, introduction of bills in parliament and 
the others—are in the form of decrees each of which must be signed 
by a minister who is responsible, not to the presiilenr but to the jiarlia- 
ment, for the consequence of his signature. Thus the president w.is 
placed under the guardianship of the ministers who an* in turn 
dependent upon parliament. As a result, he can perform iiti olficial 
;ict which in the opinion of the ministers parliami’iit would not approve. 
He is, therefore, a dependency of parliament and it is parliament, not 
the president, who really governs. 

.Commentators on the French cemstitution are accu.siomed to sa\ 
tliat the only power conferred by the constitution upon him whicli 
he can exercise freely and without the necessity of obtaining the consent 
of a minister is to “preside over national festivals/* "^ro this, Casimir* 
Perier, who resigned the olllce in a spirit of some disgust after having 
occupied if for only six months, addeil the power of the president 
to send his resignation to parliament. The president, he said, was 
little more than an automaton and the record of his ollici.il acts cotisists 
of nothing but an autograph collection. 

As .stated above, the president is not only in large degree a 
figurehead, but it is now established by precedent that the parliament 
m.iy whenever it sees fit compel him to resign. Aside from the condi¬ 
tions of the parliamentary system, which necessarily reduce the role 
of the president to a minimum, the mediocre, negative character of 
many of the men who have occupied the oflice has conirihuli'i! to its 
enfeehlement. When (irovy became president after tin- resignation 
of MacMahon in liS79, he expressed llte view that the fill'ice was in¬ 
tended to “afTorcl an honorable retirement for weary veterans of long 
political struggles," and that the duty c»f the presideiii was to give 
advice, to cfhice himself, and nfjt to act. His own course as ]iresideni 
was strictly in accord with that ccmcepiion. Some of his succes.sors, 
notably I-oubct and Falliercs, imitated his example. Tlie former, at 
the first meeting of his cabinet, outlined the impersonal negative role 
which he actually played. “I shall advise you," he said, “and at times 
criticize, but there will be no Klysde policy/’ Several presidi-nts with 
strong personalities have wished to exercise independently the powers 
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which the cunstituiion confers upon them and to play a more active role 
in the government of the country. Casimir-Perier even announced ai 
the time of his election his intention “not to neglect” the exerci.se 
of these powers, but he found it impossible in view of the aitiiiule 
which the parliament then Ux)k and has always taken in regard to its 
own right to govern. He resigned six months after his election aiul 
years afterwards in a letter to the Temps he described the 

president as an automaton without power, condemned to play the 
uncligniiied role of signing whatever documents the ministers l.nd 
before him. Poincare entertained the same view of the presidential 
office aiul he too desired to play a more important part in the govern¬ 
ment of the coutitry, and it must be admitted that in the field of foreign 
relatiotis at least he achieved some success."’* When Milleranii 
became president in 1920, he made known in no uncertain and not 
altogether tactful latiguage his intetition to do what he could to have 
the actual powers (jf the French president extended—^l)y constitiitioiuil 
amendment if necessary—so as to enable him to play somewhat the 
same role as the President of the United Slates does. He also intimat¬ 
ed that his ministers, although responsible to parliament, would be 
expected to accept his own views of public policy."*’ These utterances, 
which were regarded as being in violation of the constitution, coupled 
with his taking sides with the Nationalist parly in the parliamentary 

'f'* In his message of Fch. 21), 191 lo die Chamber he declared that “ lb" 
weakening of the executive jKiwer is neither die wish of die ehamber nor that 
of the country. Without a firm and far-seeing executive authority, the eflieieiil 
functioning of the administrative services would speedily risk hving eompromiseil 
.mil at cert.iin times the public business would be mcn.ieed. During the whole 
of mv magistracy, I will take care, in collabfiration with the responsible ministers, 
that the government of the republic will keep intact, under the control of p.irli:: 
ment, the authority which must belong to it." Je/e, "La pn'sidence de bj 
republique," Rente du droit pith, ct de hi set. politique, 191.-?, p. 125. Poincare 
was president of the council and minister of foreign affairs at the time of his 
election as president of the republic. When he became piresident, he continued 
to be foreign minister in fact though not in law or name, and he impiosed on 
his ministers the same policy which he h.id followed when he was himself jirimc 
minister. ;\t the same time he w.is able in an unusual degree to command the 
suppiort of parliament. Under these circumstances he exerted an influence upon 
the conduct of foreign affairs such as few French presidents have done. Compare 
Rogers, "The French President and Foreign Affairs," Pol. Set. Qtuir., V(4. XL 
(1925), p. 551. 

to this sec Barclay, in The Nineteenth Century for November, 1930, 
and Huddleston, in Neir Europe, Octolicr 14, 1920. 
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clccticins of 1924, which also was rcgarilrtl as hciiiy in conllici with the 
spirit of the constitution, were the chief reasons which caused parlia¬ 
ment to force his resignation in 1924. Doumergue, his successor, an¬ 
nounced that his own policy would be that of an impartial neutral 
ami that he would bow to the will of parliament. Like CJrovy, l^oubet. 
ami Falliores, he was little more than a ceremonial figurehead. C'on- 
siilering that parliament has refused to regard the president as a co¬ 
equal collaborator, has insisted upon controlling him, and has compelled 
those who have attempted to exercise the powers which the constiiulion 
»ives them, to resign, it is hard to see lu)W the president of the French 
republic can ever be more than what he has often been described by 
French writers: “a prisoners in a iron cage," a “mute idol in a pagoda," 
a mere “dummy,” a “useless symbol to please the people,” the “ema 
ciated shadow of a roi-fainvunty etc."'* 

The c]uestion has often been discussed in France as to the neces¬ 
sity or utility of such an oflice. For a long time its abolition was 
demanded by the Radical and Socialist parties, one of its leading 
advocates beitig (3lemeticeait (who, however, iti 1921 was a leading 
ami active candidate for the ollici*)- ^1K*re may be some evciise, tluy 
argued, for a hereditary figuri‘head in a motiarchy, bur there is ik* 
place for ati elective otie iti a republic. Aside from the selectioti of 
the prime minister when a new cabinet is to he ajipoitited -a futution 
which might very well be discharged by the i^irliatnent itsell or hy 
a committee of parliament,—the actuall roll* ot the president is cere¬ 
monial and decorative: presiding on the occasion of tiational fetes, 
attenditig inatigtirations of various kimls, including the races and the 
annual military review at laitigchamps, openitig expositions, conferring 
decoration, awarditig the gratid prize, entertaitiitig distinguished per¬ 
sonages, and the like. 

*'’Sir I liMiry \f.iinc, ciiinparing tlic prcsiilcni of tin* Frcm h republic with the 
former kings of Fnincc .iiul the president of the Uniieii Si;iies, said : “'Phere 
is no living functionary who <icciipies a more pitiable ffositioii than a t’reiicli 
president. I’be ohl kings of I'r.ince reigned and gjiverned. 'Pile constiiniiun.d 
king, according to M. Tliicrs, reigns, but d<ies not goxern. Tbc president of the 
United States governs, but be df)es not reign. It lias been reserved for die 
(iresidcnt of the French neither to reign nor yet to govern.” J. Weiss, a well- 
known French journalist, parodizing Thiers’s definition of the role (tf a consti¬ 
tutional king, and having in mind the president’s hunting parties at Ramhoiiillet, 
rem.'irked that “the fiind.iniental principle of the constitution is or ought to be 
that the president ch.nscs rabbits but does not govern.” 
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NcvLTthcless, the great majority of Frenchmen believe that a “ chief 
of stateof some kind, an exalted functionary to represent the state 
in its international relations, to receive diplomatic representatives fnirn 
foreign states, and to personify the majesty of the republic, is desirable. 
Such a persem, moreover, if he is esteemed and respected abroad, is 
capable of exerting a valuable iniluence in the conduct of the foreign 
relations of the country, especially in concluding alliances and uiider- 
'.tandings with the heads cjf other states, as the examples of l\»uro, 
Carnot, and Pf)incaro sliowed. Parliament would d«)ubiless lolenuc 
positive action of the president in this lield—if it were not partisan or 
unduly open."^'* 

Finally, the presidency has its value as a “ magistracy of influence," 
as IJarlhelemy characterizes it."* Prevosl-Paradol once described the 
president as a snrt/cilhint-gf'ncrulc of the slate. If he is a strong, 
{Popularly esteemed, impartial le.ider, he will be able to exert a moral 
authority and a motleraiing influence in a country where party passions 
are .strong, which will be wholesome and valuable.^*' 

The Presidency of the German Republic. —^The presideiilial 
olBce in Germany, from PU9 to 19d4, differed from the American 
and French models. The presitleni of the German republic was 
neither a powerful functionary such as the president of the Unitoil 
Slates nor a figurehead like the president of France. He occupied 
a position and playeil a role of an intermediate character somewhere 
between the two, although aj^proximating more nearly that of France, 
for the reason that Germany, like France, had the cabinet system ol 
government, which necessarily limited the role of the titular head 
of the state. Among the framers of the (German constitution the 
Independent Socialists were opposed to the creation of the office of 
president on the ground that if the titulary of the office were vested 

to this compare Rogers, “The French President and Foreign Affairs," 
Pol, Set. Qnar.. vtil. XL (1925), pp. 540ff. 

“ I.e role dii i^oiivoir cxmilif dans Ics repuhlicuics modernes,” p. 709. 
h.ivc discussed and evaluated the French presidency in an article entitled, 
"The Presidency of the French Republic,” in the North American Review for 
Nfarch, 1913, pp. 335 ff. See also article by M. Stephen Lausanne with the same 
title, Und,, April, 1920; Rogers, articles cited above; BarlbcMemy, op, cit., 
pp. 626 ff.; T.cvret, **Lc president dc la republiqiic (1913) ; also his **Lc goiivcr- 
ncment cl Ic parlcment” (1919) ; Lubcrsac, “Lcs pouvoirs constitutionncls dii 
president dc la repiibliquc'* (1913), and Hcrcshoff-Bartlctt, “The Prc.sidcncy of 
die French Republic,” Jmiw Quarterly Review, vol. XXXII (1916), pp. 29t)ff. 



TYPES OF REPUBLICAN EXECUTIVES 


677 


with the actual exercise of jK)\ver as in the United Slates, (lormany 
would be no better off than she was under the monarchy. On the 
other hand, if a genuine cabinet system were establislied under which 
the government would be carried on by ministers responsible to j^arlia- 
meni, the president Avould be limited to playing a purely ornamental 
role, which in the opinion of the Independents was not worth the 
cost. The Prussian, lladenese, and Bavarian republics bad decided to 
»ive up the luxury of a titular chief executive and to rely upon ministries, 
and the Reich should follow their example. A large majority of the 
members of the national assembly, however, were in favor of a presidiMU 
of some sort. ITiey might, therefore, choose between the three exist- 
iiig types : the Swiss, the American, and the French. But not one 
of these commended itself to the assembly : the Swiss type because it 
was collegial in organization, the Americati type because it was regard¬ 
ed as autocratic and dangerous, the French because it did not comport 
with the German conception of a strong executive power. The Germatis 
had no taste for figureheads. Germany, it was argued, must have a 
jtrong president who tiot only wruild worthily represent and personify 
the majesty of the slate, but also would act as a counterbalance to a 
parliament which might otherwise become omnipotent and dangerous. 
The office finally agreed on was a compound which embodied certain 
features of both the American and the French conceptions.’^” The 
American principle that the executive organ should be cocirdinatc with 
the legislative organ was adopted, and this involved the rejection 
of the French principle of lh<.* election of the* president by the legis¬ 
lature, which, as French experience had demonstrated, reduced the 
}:residint to the position of a dependency of the legislature. On the 
other hand, the French principle of ministerial responsibility to parlia¬ 
ment, coupled with the political irresponsibility of the president, was 
introduced. But to insure that the president would not be reduced 
to the role of a figurehead, his position as head of the state was 
strengthened by provision for his election by the people* as in the 

‘‘^What the assembly did is thus dc»crilx:d by Oppcnlinincr in bis “'I'hc 
Constitution of the Ccrnian Republic,” p. 71 ; “The wi/ards nf the (iiiisiitiitidii 
threw into the boiling cauldron the most prccicnis extracts collected in foreign 
lands, mixed the ingrcilients with characteristic disregard of chemical and physio¬ 
logical incompatibilities, stirred up the brew, added one ounce each of natixe 
suspicion and homegrown distrust, and oiitsleiijK'd that strangest !M)munciilus, 
the President of the Federation.” 
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United States. Thus, while the Germans preferred a system 
parliamentary government, they preferred a parliamentarism whoM.- 
mechanism was controlled not by the legislature but by the people.'" 
They also preferred a system in which the ministry alone, and not 
the president also, as is virtually the case in France, should be res¬ 
ponsible to the legislature. More logical, democratically, than the 
United States, they also provided for the popular recall of the president. 
Much larger powers were also conferred Uix>n him, especially in 
respect to legislation, than are conferred upon the president of France. 
Thus, although he was not given the power of veto such as belonj;v 
to the President of the United States, he might, if he disapproved 
a bill passed by the Reichstag, submit it to a popular referendum. 
He was not, therefore, obliged as the president of France is to j)nj- 
mulgate it when it did not meet his approval. Likewise, in case then 
was a disagreement between the two chambers over a bill, the presi 
dent could submit the issue to a referendum. Article 4S gave him 
power to declare a state c»f siege, sus|x*nd various constitutional righb 
of the citizen, and to govern virtually as a dictator, a power which 
was actually exercised m(»re than once, whereas in France a state 
of siege can be declared only by parliament. The presulent wa^ 
also given the power to dissolve the lower chamber, whereas in 
France this power can be e.xercised by the president only with the 
consent of the senate. It is true that the president's acts required 
for their validity the counlersignaiure of the chancellor or some other 
minister, who was himself responsible to the Reich.siag--a requirement 
which so far as it relates to the power of dissolution was vigorousi\ 
oppo.sed by the parties of the Right in the National Assembly, on the 
ground, as they argued, that the president would never be able tn 
obtain the counter-signature of a minister to the dissolution of a 
chamber of which he was himself a member and to which he was 
responsible. T'he right of the president in case of a conllict between 
him and the chamber to dissolve the chamber and appeal to the people 
ought not, they saiil, be dependent upon the will of the chamber 
itself. Preu.ss, the principal author of the constitution, however, 
insisted upon the necessity of the counter-signature. He argued that 
if the president and the mini.siry were in agreement, the counter- 

•*”Compare Brunet, “The German Constitution,** p. 154. 
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signature could be easily obtained ; if the ministry were Opposed to 
dissolution or a referendum, it would resign anti the president would 
find a new chancellor whf> would give his signature.^^ 

Notwithstanding the necessity which the president was under of 
obtaining ministerial approval of his acts, as in France, his dependeiici: 
upon parliament was considerably less than is that of the French 
president, and it was possible for him to exercise his constitutional 
powers with greater freedom from parliamentary control. It was 
clearly the intention of the authors of the constitution that the 
Reichstag shoitld be given full political control over the government 
without meddling with the details of administration, as the French 
parliament so oftcMi does, and in fact a proposal made in the national 
assembly to give the Reichstag power to issue binding directions to 
the government was rejected.”-* It was not possible for the parliament 
to reduce him to subjection and compel him to resign as the French 
parliament may do. If there was an irreconcilable conflict between 
him and the parliament, he could submit tlur conflict to the people 
lor decision, and if the parliament desired his resignation, its proposal 
for his recall, which could be made only by a two-thirds majority, 
had to be submitted to the people for their decision. In this respe:t 
his independence of parliamentary control was much greater than is 
that of the French president, who can be forced to resign by the vote 
of a simple majority of the C'hamber of IX-puties. As already slated, 
the fact that he derived his oflice from popular election itisured him, 
certainly if he was a popular and highly esteemed chief magisirati*, 
a position of .strength and influence which the French president, elected 
as he is by parliament, can never be sure of. 

These arrangements were greatly altered in 1 '>j.' 5 and FH4 by the 
Hiller dictatorship. The ministry was empowered lo legislate without 

^’Compare Bninct, np. cit., 166fT.; Rogers, “The Powers of the German 
President,” Nciv York Times, .May 3, 1925, am! I-Vciind, “The New Germin 
Constitution,” Pol. Sri. Quay., vol. XXXV (1920), p. IS6. Prcjfessor Fiennd 
expresses the opinion that the president should h.ive been permitted on his «iwn 
rcs|Hiiisihility, without the necessity of a counter-signature, to appeal from l!u 
niinivicrs an<l the parliament to the ultimate smirce fjf authority—the pe«iple. 
Such a power, purely arbitral in character as it is, would not he inconsistent with 
the guardiansliip of the constitution and it would make the presidency a inon 
democratic institution. 

Freund article cited, p. 1S7. 

GAR. P.S.— 44 
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the approval of the parliament, and in practice the president wa; 
reduced to the role of a figurehead. Finally, in August, 1934, followinj; 
the death of President von Hindenburg, the powers and duties of the 
office were added to those of the chancellor, AdeJf Hider, who was 
to combine in his person both offices. Whether the office of president 
will ever be separated again from the chancellorship, or whether both 
will be replaced by a king or emperor, is a matter on which it would 
be unsafe to make a prediction. 
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I. Rolf, and Functions of the Judiciary 

Early Notions of Justice. —^ITie administralirin of ju.sticc. the 
chief task of the judiciary, to-day universally a function belonging 
r.\clusivcly to the state. But it ha.s not ;il\vay.s been so. In early times 
the .state lacked Judicial organs and, indeeil, the administration of ju.stice 
was not regarded as a function of the state. The first notion o£ 
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lusticc was found in ihe idea of revenge or retaliation, which was tlic 
recognized right of the individual victim of a wrong or that of liis 
friends and relatives. It first took the form of the “ blood-feud ” and 
later the milder form of the “ wer ” or money payment as compensa- 
licin for the injury inflicted. This was the remedy in the case of juirely 
jirivate offenses. There was, however, no executive machinery by 
which the payment or acceptance of the “wer" ccnild he enforced against 
ihe wrongdoer or the victim. For offenses so gross that they oui- 
faged the moral sense of the community, the drastic remedy of expul¬ 
sion from the community was resorieil u\ Tliese were the so-called 
“bootless" crimes for which a money payment coulil not atone. 

Administration of Justice Becomes a State Function. —In the 

course of time the king came to the aid of the clan by compelling 
the avenger to accept the “ wer " and the offender to pay it. Likewise 
he assumed the resixinsihility for the punishment of bootless crimes, 
which were regarded as offenses against himself. 

In time there developed the idea of the “ king s peace," and the 
notion that any offense which involved disorder or violence was an 
attack upon that peace to which the king could not be indifferent. T'hc 
idea finds expression to-day in the form of indictments which m 
England read : “Against the peace of our Sovereign Lord the King.” 
(iradually, the notion of the “king’s peace" was extended to embrace 
offenses, such as theft, which did nf>t normally involve disorder or 
violence against himself. This marked the beginning of the ide.i that 
crime is an offen.se not merely against the individual victim but also 
.igainst the state and that it belonged to the stale to see that it was 
properly punished. For a long lime, hcjwever, the stale was uiiahle 
It) make good its claim to what is now recognized .is an exclusively 
\ Mate function. It had formidable rivals in the clan, llie feudal lords, 
ind the church, each of.which claimed and exercised the right to 
I administer justice in certain casc.s. With the development of the royal 
power and the consolidation of national states these rivals were iilti- 
marely overcome .md they lost the power of administering justice, whicli 
passed to the state. Until a comparatively recent dale, hrtwever, 
remnants of feudal justice survived in souk* of the continental Luropean 
Mates, notably in 'lermany, and in England where the church courts 
exercised civil jurisdictit.n in certain ca^es until far into the nineteenth 
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century. To-duy the transformation is complete in all modern states 
and the administration of justice^ as stated above, is an exclusive 
function of the state.^ 

Necessity of Judicial OrganSi^ —Considering tliat one of i1u> 
primary objects for which the state was established was the creation 
and protection (if individual rights, the necessity of a judicial organ 
or organs as the means through which this object might be accoiii 
plished has been recognized from early times. A society without 
legislative organs is conceivable, and, indeed, fully developed legis¬ 
lative organs did not make their appearance in the life of the stall- 
until modern times, but a civilized state without judicial organs and 
machinery is hardly conceivable. In the absence of legislative organs 
the courts might apply rules derived from other sources, for exampk. 
from their own previous decisions or from custom, as they did in fact, 
in many early communities,^ but it is impossible to imagine any satis- 
factory substitute for courts of juMice. “ It is indispensable,” said an 
eminent American jurist, “ that there should be a judicial depart- 
ment to ascertain and decide rights, to ])unish crimes, to administer 
justice, and to protect the innocent from injury and usurpation" 
“Where there is no judicial department to interpret and execute the law. 
to decide controversies, and to enforce rights, the government must 
either jierish,” said Chancellor Kent, “ by its own imbecility, or the 
other departments of government mu.st usurp powers, for the purpo.st 
of commanding obedience, to the destruction of liberty.”*' Not only 
are judicial organs a necessity hut, as Lord l^ryce remarked, there is 

^ I'lic early notions and methods of iiisticc and the processes by w hich the 
transformation described .nhove took place are luniiiioiisly cxplaineil hy )enks in 
his ”r«iw aiul Polities in the Middle Ages** (18?>iS), eh. 4. See .'ilso his “riistoi\ 
of Politics'’ (PMK)), ch. 11. 

-Compare firay, “Nalnrc and ScMirces of Law,” p. 14^. Professor flrax 
observes (p.^ JOl) that if “every member of die sl.ile knew perfectly his own 
rights anti duties and the rights anti duties of everybody else, the stale w'ouM 
need no judicial organs ; administrative organs would siiflice. I'o deter¬ 

mine, in actual life, what arc the rights and duties of the slate and of its citizens 
the Slate needs and establishes juilicial organs.” Put would mere knotvlaigr of 
the citizen of his own rights and duties and those of his fellow citi/ens render 
unnecessary the existence of judicial tribunals ? It may be doubted. 

’■'Rawlc. “On the Constitution” ch. 21. Compare also Baldwin, “The 
American Judiciary,” p. .L 

‘•“Commentaries,” Icct. XIV. 
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no better test of the excellence of a government than the efficiency of 
its judicial system, for nothing more nearly touches the welfare and 
security of the average citizen than the feeling that he can rely on 
the certain and prompt administration of justice. “If the law Ik 
dishonestly administered, the salt has lost its flavor ; if it be weakly 
or fitfully enforced, the guarantees of order fail, for it is more by the 
certainty than by the severity of punishment that offenders are re¬ 
pressed. If the lamp of justice g(H.\s out in darkness, how great is 
that darkness 

Non-Judicial Functions of the CourtSi^Judieial tri1)uiia1s are 
I usually thought of as agencies for the adjudication of civil contro- 
. versies between individuals and between them and the state and for 
: the trial of persons accuseil of crime. Iliis is undoubtedly their chief 
\ function, but it is not their whole function. In practice they perform 
[ a variety of miscellaneous duties which are not strictly judicial in 
I character. Thus they freiiuently, in America at least, appoint certain 
[ local officials, ch(x>se their own clerical and other functionaries, grant 
I licenses, appoint guardians and trustees, admit wills to probate, 
administer the estates of deceased persons, appoint receivers of rail¬ 
roads which are unable to meet their financial oblig.iiions, etc. More 
important still, they issue injunctions to prevent the commission of 
wrong and injury (preventive adjudication) and writs of various kinils 
such as mandamuses to compel public officers to perform their legal 
duties and injunctions to restrain them from doing what the law 
forbids. 

Declaratory Judgmental— They not only decide specific con¬ 
troversies which come before them in the form of actions or suits, but 
in some countries, notably Ivngland, they frequently pronounce what 
are called “declaratory judgments,” that is, declarations of what is 
right or what the law requires when such opinions ar(‘ requesteil by 
interested parlies, without the necessity of going through the form of 
the trial of a specific case.” This function of the courts has not been 
generally introduced in the United States, but there is at presi;in con- 

•'*“ Modern Deiiiocracics/* vol. II, p. 384. 

list of cases in wliich the British courts have granted declaratory relief 
may be found in the American Bar Assoc. Reps., vol. 48, pp. 337 IT. See also 
Sunderland, “A Modern Evolution in Remedial Riglils—the Declaratory Jiulg- 
ment,” Mich. Law Rev., vol. XVI, pp. 69 If. 
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siclcrablc demand for it, and recently a number of states have pn/viilcJ 
for it by legislation/ A uniform act drafted by the National Con¬ 
ference of Commissioners of Uniform State Laws in 1922 for ihis 
purpose has been adopted by a few states.® It is regrettable tlijt 
American lawyers generally have been slow to admit the compeunce 
of the courts to pronounce judgments except in litigated cases or 
controversies which come before them in the usual course. 

Advisory Opinionsw— A somewhat similar function of the 
courts, exercised in many countries, is that of giving advisory opinions 
on questions of law when requested by the executive or the legislature. 
In England, as is well known, the crown may and not infrequently 
does call upon the Judicial Committee of the Privy Council for its 
opinion and advice upon questions of law, and it is settled that the 
House of Lords when exercising its function as the supreme court 
of appeal may request the opinions of any of the judges.” In C'anacla 
the Supreme Court is charged with giving advisory opinions on ijiies- 
tions of law to the governor in council and thirty such opinions are 
said to have been given since its establishment in 1S75. In most of 
the Canadian provinces the highest courts are charged with a similar 
function. In Austria, Bulgaria. Colombia,'Costa Rica, Panama, Salv.ulnr, 
and Sweden the principle of the advisory opinion in one form or 
another is found. In at least thirteen states of the American union 
it is likewise found. In Massachusetts, New Hampshire, Maine, and 
Rhode Islands it has existed from the first, and the Supreme C3ourt of 
Massachusetts has given some one hundred and fifty advisory opinions 
either to the governor or to the legislature since 1780.^” 


^Scc the list given by Hudson in llarv. Lttiv Rev., vol. XXXVII 
p. 972. 

^See Rorch.nrd, “The Uniform Act on Declamlorv Tiulgmcnts," Utiri. ! nr 
Rev., vol. XXXIV, p. 697. 

**See Van Vcchtcn Veeder, “Advisory Opinions of the Judges of EngKind,*’ 
Htirr. iMttf Rev., vol. XIII, pp. 358 ff. 

^**Tlic whole subject of advisory judici.il opinions is fiillv discussed -'V 
F.llingwood, “Departmental Coiipcration in St.ite (jovernment” (19IS), and Iv 
Professor Manley Hudson in an article entitled “ Advisory Opinions of X.iiion.il 
and International Courts" Harr. Imw Rev., vol. XXXVII (1924), pp. 970fT. See 
.dso his pamphlet, “The .\dvisorv Opinions of the Permanent Court of Inter¬ 
national Justice,” International Conciliation, N(»v.. 1935, No. 274 (Carncuic 
Endowment for International Peace). Sec also Thayer, “Legal Essays,” pp. 42ff.: 
Dubuque, “The Diitv of Judges as Constitiitinnal Adxisors” .Inter, Lr:r Rrr.. 
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When the constitution of the United Stales was beinij framed, a 
proposal was made that each house of Congress as well as the President 
.chf>uld have authority to require the opinions of the Supreme Court 
upon important questions of law and upon solemn occasions, hut it was 
not adopted. As is well known, President Washinguui in 17*^3, with 
the approval of the cabinet, requested the opinion of the court on 
twenty-nine questions relative to the obligations of the United Slates 
1(1 France under the treaty of alliance of 177S, Init the court, doubling 
the propriety of giving opinions in cases not actually before it for 
decision, declined to comply with the request and the precedent thus 
svi has never been departed from.’^ 

The preponderance of opinion of American lawyers is hostile to the 
idea of advisory opinions, on the ground that the giving of such opinions 
is not an appropriate judicial function.^^ But eminent American 
authority to the contrary is not lackingJ*^ 

Right of the Courts to Declare Acts of the Legislature Un- 
constitutional^An extraordinary function exercised by the c*nirts 
of some countries, either in pursuance of authority expressly conferred 
by the constitution or assumed by them as inhen iu in nr incidental 
to the judicial power, is that of passing u{)on the const itutionaliiy of 
statutes enacted by the legislature and of refusing to give effect to 
those which are contrary to the constitution, or which, as it is 
commonly said in Iiurojie, are uifra vires or in excess of the authority 
i}f the legislature which enacted them. As is well known, this so-called 


'(•I. XXIV, 269 ff., ;ind Orinne?!, "Dntv (if the in (live Ad\isf»ry Opinions,” 

Mass. Tut tv Quitr. Rev., vol. II, pp. 54? 11. 

*^The questions arc listed in Sparks, “Life of WashiiiKion,” \ol. X, appendix, 
p. 542. Sec also Warren, “The Supreme (?ourt in Uniicd Slaies History,” vol. T, 
pp. 108 IT. Mr. Warren remarks ihrit the impression w .is prevalent at the time 
that the President had the right lo seek the opinion (‘f ihe court on <piestions 
'»f law. Proposals have recently been made that die President should be given 
such a power if he docs not already have it. See. an address hy I Ion. James M. 
Heck bcfcirc the Pennsylvania Society of New York on Deccinlier 2U, 19?4, and 
an article hy Professor W. A. Anderson in the \-ctv Times of April 6, 1924. 
Hut the proposals were criiici'/.ed hy various jurisis. 

’-Mr. Elihii Root, as a meinher of the Advisory (aiuimillee of inrists which 
t»re])arcd the draft of die staliite of the Pcniianeiu (auirt of International Juslite, 
characterized the practice as “a viol.iiion of all juridical principles, and Judge 
lohn Rassett Moore, a mcmlicr of the court, proiKiunced it vi he “obviously 
not a iudicial function.” 

'■*Scc t’le articles of Profe'S.ir Hudson cited .'Iir.e. 
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doctrine of the uncniistitutionality of statutes and the power of the 
courts to enforce it originated in the United Slates, where it has been 
folIf)wed by both federal and state courts from the beginning. 

Early American Practice.^ —^As early as 1780 the highest conri 
of New jersey laid down the doctrine and acted upon it in refusing.; 
to enforce an act of the state legislature.^* Six years later the princijjL* 
was announced and followed by the highest court of Rhode Island in 
noted case,*’* and shortly thereafter by the courts of North Carolina and 
Virginia. Neither the federal constitution nor any of the state con¬ 
stitutions expressly recognize or sanction the principle ; yet it has always 
been considered a part of state and federal jurisprudence, and UjiIi 
the state and the federal courts have without exception acted in accord¬ 
ance therewith, and their action has received the general acquiescs-ncc 
of the people. Indeed, as l>icey observes, it is considered not only 
the right, but the duty, of every judge in the United Stales to ireai 
as void any enactment which violates the constitution.*** It 
asserted to be a right and duly by a federal judge for the first lim* 
in 17^)5, when, in charging a jury, he said : “ I lake it to be a clear 
position that if a legislative act oppugns a constitutional principle, 
the former must give way and be? rejected on the score of repugnantL-. 
I hold it to l>e a position equally clear and sound that in such a casi 
it will be the duty of the court to adhere to the constitution ami ic/ 
declare the act null and void.*^ In 180.^ the United States Supreme 
Court, in the celebrated case of Marbury v. Madison^^ first acted 
upon the principle by holding an act of Congress to be inoperaiivi 

Holmes V. Walton. Iw a history of this somewhat celehralcd case, :* 
The Ameriettn Historical Revietv. vol. IV, pp. 456, etc. 

^''Trevett v. Weetlen. For the history c»f this case, sec Arnold, “History «‘i 
Rhr)dc Island,” vol. II, ch. 24; also 0»xc, “Judicial Power and UncoiTstituti(>i»*»l 
Legislation,” pp. 2.14IT., and Kent, “Commentaries,” 12lh cd., pp. 450-45.L Thcv 
ami other early decisions by the stale courts are discussed by Moore in bis “llr- 
Siipreiiie Court and Unconstitutional Legislation” (P>L^), ch. 1, and by Haini'» 
in his “The Conflict over Judicial Powers in the Unitcil Sutes to ls70** (1909). 
pp. 21 fT. 

^®“L.'iw of the Constitution,” 2d cd., p. 125. Compare also Cooley (“Consti¬ 
tutional Limitations,” 7th cd., p. 228), w’hn observes that “it is now gcncralh 
agreed that the courts cannot properly decline to overrule the acts of the legis¬ 
lature when it has exceeded the authoritv set by the constitution to its limits.” 

'"Mr. Tusticc Patterson, in the case of Van hornets Lessee v. Dorrance, 2 Dalis'* 
Reports 504. 

1 Cranch 137. 
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on account of its repugnance to a provision of the federal constitution. 
Since then the Supreme Court has set aside fifty-three acts of Congress 
wholly or in part, and over three hundred state siaiutes.''* How many 
acts of the state legislatures have been pronounced unconstiiiuioiial by 
the courts of the slates is not known, but the number probably reaches 
into the thousands. 

Hamilton’s Defense of the Doctrined —Althongli, as lias beer, 
said, the federal constitution contains no provision which coulil be 
construed as conferring ujKni the courts such power over the acts ol 
the legislature, it was understood by the siaieMiien of 17S7-r/iS‘I as 
king an inherent part of the judicial pciwer aiul needeil no express 
authority for its exercise.-^' Hamilton, in 17«SS, in advocating the 
ratification of the constitution, asserted tb.it the courts iiiuloubtedly 
jiossessed the power to pronounce legislative acts voiil when c(»iitrar\ 
to the constitution, and he supptjrttd the right l>y a line of arguineni 
which has never been surpassed by its clear, convincing, and logical 
statement. Addressing himself to the contention wliich had been 
advanced that the exercise of such a jnmer involved tlie superiority 
of the judiciary over the legislative power, he clecl.uvd : “There is 
no position which depends on clearer principles than that every act 
of a delegated authority, contrary to the tenor or commission under 
which it is exercised, is void. Nt) legislative act, iheri'fore, contrary 
to the constitution, can he valkl. To deny this, would he to aliirm 
that the deputy is greater than the principal ; that tiu* servant is 
aliove his master ; that the representatives of the people are superior 
to the people themselves ; that mere men acting by virtue of powers 
may do not only wliai their powers do nf>l aulliorize, I'.iii whai they 
forbid."’-^ He pointi-d out that it could not have been presiimi-il that 

'**Thc .lets cif ('undress which hnvr been hehl niu'iiiis!inninn:il .ire liaal in 
Warren, “('onjjress, ilie (^insliliition .ind the Siipre'iic (^)iiri " ch. 9. A 

list of federal and stale statutes and jiiiinieip.il nrdin.mces (tiii.il 37'i), held nn 
constitiirional hv the United .Stales Supreme ('ouri down to bill, may !e f«>uinl 
in Moore, “The Supreme (amrt and Unconstiiiilional I-i-)»islalinn’* (1‘iI‘I), 

**Studies in Hist., licoii., and Pnldic Liw“ (>)himhia L-ni\ersi!y, Vf)I. IJV, 
App. in, pp. l.W-MI. See also Martin and (ieiir^^e “American ('mvernmenl and 
Citi/enship’* (1927), p. 175, which gives statistics somewhat ililTerenl from those 
quoted above. 

-'^Scc the elaborate review ni tlic early opinions to the clTecl that the Supreme 
Court possessed this power, in Warren, op. at., chs. 2-4. 

The Fcderidist, No. 78 (Dawson’s cd.). 
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the constitution which specified the powers conferred upon the legis¬ 
lature intended in the same breath to make the legislature the jiulge 
of its own powers and to establish the principle that the construciiun 
placed by it upon the extent of those powers was to be conclusive ujiOii 
the other departments. “A constitution is in fact and must be re¬ 
garded,” Hamilton went on to say, “ as a fundamental law.” It there¬ 
fore belongs to the judiciary to ascertain its meaning as well as the 
meaning of any particular act proceeding from the legislative hotly. 
If there should happen to be a variance between the two, that which 
has the superior obligation and validity ought, of course, to be preferred ; 
.or, in other words, the constitution might to be preferred to the 
statute ; the intention of the people to the intention of their agents. 
” Nor docs this doctrine by any means,” he said, “ suppose a superiority 
of the judicial to the legi.slative power. It only supposes that the 
power of the people is superior to both ; and that where the will of 
the legislature, declared in its statutes, stands in opposition to that of 
the people, declared in the constitution, the judges ought to be governed 
by the latter rather than the former. They ought to regulate their 
decisions by the fundamental laws rather than by those which are not 
fundamental.’’^ 

The Case of Marhury v. Madison —Chief Justice Marshall, in 
the case of Marbury v. Madison, referred to above, analyzed the 
question in all its bearings and with the logic and insight of which 
he was a master. Following up Hamilton’s argument, he showeil 
that the limitations of a written constitution could have no meaning 
if those upon whom they were imposed were left free to judge of 
their nature and extent. There must be some supreme authority 
other than that which is limited, capable of judging in such cases and 
with power to compel respect for the limitations. Speaking of the 
government of the United States, he said: “The powers of the 
legislature are defined and limited ; and that these limits may not W 
mistaken or forgotten, the constitution is written. To what purpose 
are powers limited, and to what puriwse is that limitation committed 
to writing, if these limits may at any time be passed by those intended 
to be resirainetl ? The distinction between a government with limited 
and unlimited powers is abolished, if those limits do not confine the 

-“"TAc FederuUst" (Dawson’s cd.), p. 542. 
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jTersons on whom thc'y arc imposed, and if acts prohibiicd and acts 
allowed are of equal obligation. . . . The constitution is either a 
superior, paramount law, unchangeable by ordinary means, or it is on 
a level with ordinary legislative acts, and, like other acts, is alterable 
when the legislature shall please to alter it. If the former pan of the 
alternative be true, then a legislative act contrary to the constitution 
is not law ; if the latter part be true, then written constitutions are 
absurd attempts on the part of the people to limit a power, in its own 
nature illimitable.” The great chief justice concluded that “ it is 
emphatically the province and duty of the judicial department to say 
what the law is. Those who apply the rtile to particular cases must 
of necessity expound and interpret that rule. If two laws conflict with 
each other, the courts must decide on the operation of each. So if i 
law be in opposition to the constitution,—if both the law and tht‘ 
constitution apply to a partictilar case, so that the court must either 
decide that case conformably to the law, disregarding the constitution, 
or conformably to the constitution, disregarding the law,—the courts 
must determitie which of these conflicting rules govern the case. This 
is the very essence of judicial duty. If, then, the cotirts an* to regard 
the constitution, and the constitution is stinerior to any ordinary act of 
the legislature, the constitution and not such f)rdinary act must govern 
the case to which they IkiiIi apply.”^* 

-•*“Thc power of interpreting the laws/* ol.se-rved Iiulge Story, “inxolves 
Jiecessarily :lie function to ascertain whether they are con fori nahle to the eonsti- 
Uilion or not ; and if not so conformahle, to declare them voitl ind iniii.erali\i-. 
So the constitution is the supreme law of the land; in a conllici leiween tliai 
and the laws, either of Congress or of the sLite, it hecoini’s the duly of the 
judiciary t.j follow that only which is of paramount ohligation. This results from 
the very theory of a repuhlican constitution of government; for oiherwise t!»e 
acts of the legislature and executive would in elTect heroine su|)rc ne and un¬ 
con trfdlahle, notwilJjslanding any prohibition r.r limitations coniaiiied in tin* 
consiiuitioii ; and iisurpalion of die most unequivoeal aiifl dangerous character 
might he assumed without any remedy within ihe reach of the lili/i ns.’* See also 
Kent (“Commentaries,’* \ol. I, p. 4-t‘O, who declared that “it belongs to the 
judicial power as a mailer of right and dutv to declare cverv ;ic! of the legislature 
made in violation of the constitution, nr of anv provision of it, null and void.'* 
See also Dicey (“Law of the Constitution,** p. P'5), who in discussing ih • 
excellence of this principle declares that it “makes the judges die guardians ..f 
the constitution and provi<les the only safeguard whiJi has hitherto hei-ii inventiMl 
against unconstitutional legislation.*' For .1 scholarly essay by the late James 
R. Thayer on the origin and historv of the /Xmcrican doctrine of ilic right of ilv 
courts to declare acts of the tegisl’iurc iinconsritulio?'*al, see the Hitrrin/l Jauv 
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“ The courts,” said the late Judge Cooley, “ sit not to review or 
revise the legislative action, but to enforce the legislative will; and 
it is only where they find that the legislature has failed to keep wiihin 
the constitutional limits that they arc at liberty to disregard its action; 
and in doing so they only do what every private citizen may do in 
respect to the mandates when the judges assume to act and to render 
judgment or decrees without jurisdiction. In exercising this hij;h 
authority the judges claim no judicial supremacy, they are only e 
administrators of the public will. If an act of the legislature is held 
void, it is not because the judges have any control over the legislative 
power, but because the act is forbidden by the constitution, and because 
the will of the people, which is therein declared, is paramount to that 
(if their representatives expressed in any law.”*"* 

European Practice ; Germany. —^^Hiis function of the judi¬ 
ciary, first exercised by the courts in the United States, was 
for a long time unknown in practice in Europe. There the principle 
was universal that the legislature itself was the sole judge of its powers, 
and the right of the courts to declare its acts unconstitutional and to 
treat them as null and void was not admitted and it was not exercised 
in practice. In the old German Empire (1871-1919) it was admitted, 
however, that the courts had the power to decide whether acts of tin* 
legislature whose validity was contested were formally valid; that 
is, whether they had been passed in accordance with the requirement^ 
of the constitution and promulgated by the head of the state, but their 
right to judge of the material validity of legislative acts, that is, whether 
their enactment was within the constitutional power of the legislatuie. 


Rcrietv, veil. VII ; also printed in Thayer’s “Legal Essays” (I‘X)S). See .il«» 
Rawle, “On the Constitution,” ch. 21 ; Wilson, “Law Lectures,” vol. I, p. 460; 
Bowman, “Congress and the Supreme Court,” PoL ScL Qtwr., 1010, pp. 20iT.: 
Beard, “The Supreme Court and the Constitution” (l'^13) ; Boudin, “Govern 
ment by Iiidiciary,” Pol. Sci. Quar., 1911, pp. 258ff.; McLaughlin, “The Court, 
the Constitution, and Parties” (1913) ; Gcwidnow, “The Legislative Power 
Congress under the Tudicial Article of the Constitution,” Pol. Set, Oitar., 1910, 
pp. 557ff.; Powell, “The Supreme Court’s Review^ of Legislation,” Pol. Sei. 
Qttar., 1922, pp. 486ff.; Corwin, “The Doctrine of Tudicial Review and tlu* 
Constitution” (1914): Moure, work cited alxive; Haines, work cited above; 
Willoughby, “Constitutional Law of the United States” (1910), vol. II. chs. 5^1- 
55; Warren, work cited above, chs. 1-3, and the valu.iblc study of Lambert, “Lc 
gouvernement des iuges” (1921). 

“Constitutional Limitations” (7th cd.), p. 228. 
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was not recognized. Nor was it generally claimed or exercised in fact 
by the courts. There was one exception to this principle. It was 
admitted that the Imperial Court (the Reichsgcriclit) had the power 
to determine whether a law passed by a state legislature was contrary 
in a material sense to the imperial constitution or an imperial law, 
and this power was exercised by the Imperial Court on a number 
f)f occasions. The German Empire Ixnng federally organized, the 
1 ‘xercise of such a power by the Imperial Court or some other imperial 
authority was necessary to insure the supremacy of the imperial cons¬ 
titution and laws and to keep the states Avithin the sphere marked 
out for them. But the j)ower of the Imperial C'ourt to judge of the 
Lonstitulionality of imperial law was not admitted, nor was it ever 
exercised by the Court.^'* With regard to ordinances (Vcrordnnngcn)^ 
the authorities were practically unanimous that the courts had the 
jxjwer to pass on their validity except where, as in Prussia, the con¬ 
stitution expressly forbade it. The new German constitution (Art. H) 
affirms the supremacy of the national laws over stale laws and declares 
that in case of differences of opinion as to whether a stale law is 
compatible with a law of the Reich, the competent national or stale 
authority may request a decision from a superior judicial court of the 
Reich in accordance with the requirements of a special national law. 
A national law of April 8, 1920, designates the Supreme Court at 
Leipzig as the tribunal competent to decide such questions. As stated 
above, the courts exercised this power under the old constitution, but 
the decision in such cases was conclusive only between the parties. 
Under the new constitution, the c|iiestion may be raised as an in¬ 
dependent issue at the instance of either the national government or 
a state government, and when a decision has been rendered by the 
Supreme Court that a particular state law is incompatible with a 
national law, the effect is general, and the law is null and void for 
the future.®® No power is expressly conferred on the Supreme Court 

a decision of March 28, 1889, the Imperial Court stated that the weight 
of authority was in favor of the right of the court in such cases, hut the court 
never assumed to exercise it. Entscheidungen in Civil Sachni, vol. XXIV, p. 3. 

I have discussed at length the question of the right of the Ccrinan courts 
under the old constitution to iiidge of the constitutionality of legislative acts, the 
practice and the views of German jurists, in an article entitled “The (ierman 
Judiciary,” PoL Sri. Quar.. vol. XVIII fl903), pp. 324 fT. 

Compare Oppenheimer, “The Constitution f)f the fJerman Republic,” 
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to declare a national law unconstitutional, but the civil division ol 
the Supreme Court (Reichsgcricht) on November 4, 1925, held thn 
notwithstanding the silence of the constitution the court was conv 
pclent to pass on the question of the unconstitutionality of nation.-.l 
laws.“" The new constitution of Prussia (Art. S7) provides ih;ii 
constitutional conflicts shall he decided by the Prussian state supreme 
court, but this was probably not intended to confer on the conn 
power to declare null and void acts of the legislature which are con¬ 
trary to the constitution. 

Austria. —^The 1920 constitution of the Austrian republic 
(Art. 140) conferred on the Supreme Constitutional Court jurisdic¬ 
tion, upon application of the federal ministry, to decide upon the 
unconstitutionality of federal laws.-** Application by the ministry u.is 
not, however, necessary in case the question of unconstitutionaliu 
was raised in an actual case before the court. In that event the conn 
could decide the question on its own responsibility without a ministerial 
request. This principle diflfers from that followed in the United 
States in that a decision upon the question of unconstitutionaliu 
could be obtained somewhat as an advisory judicial opinion may be. 
that is, upon the request of the government and not exclusively by 
the plaintifi in a suit.-*' But this interesting system of judicial review 
was abolished by the Austrian constitution of 1934. 

p. ir)'-!. Altlidu^’h by the terms cif Article 13 of the constitution the issue <>1 
iinconstitiitionality can he raised only by the coini)Ctent national or stale aiithnn 
tics, the criminal division of the Supreme Court has in fact eiiierlaineil jiiris»li.- 
lioii in a case where the Usuc was raised by a private iiiclividu.il and in that c is*-' 
it refused to enforce a state statute which it held to he contrary to a nutioii.il 
law. TIic case is cital hv Illachly and Oatman in the Anicr. Pol. Sci. Krr., 

1927, p. 115. 

Blachly .and Oatman, loc. at., p. 116. 

It should be remarked that this pow er was reserved exclusively to tlic 
Constitutional Court (the Vcrjitssttngsgvrichtshof). By Article S9 of the const! 
tiiiitin other courts were expressly prohibited from inqiiiriiift into the validity of 
laws which had been duly promulgated. Nor could they "seize" the Constiiu- 
tional Court for the purpose of obtaining a decision upon the question. Sj:. 
Kelson, Div Vcrjiissiingsgesetzc dcr RcpiiMi/f Ocstvrrcic/i, pp. 191 ami 25S, an»l 
Adaniovitch, Die Priiftmg dcr Gesetzen itnd Vcrordnttngcn ditrch den nsterreich^ 
ischen Verjasstmgsgerichtshoj, p. 271. 

-'^'When the Supreme Constitutional Court had pronounced a law to be un¬ 
constitutional, the federal chancellor was required to publish immediately the 
fact of its nullity, and the annulment was effective from the day of publication 
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Other European Countries. —^The constitution of Czechoslo¬ 
vakia (Introductory Law, Art. 1) lays down the principle 
that legislative enactments which are in coiiHici with the conslituiion 
are invalid. As in Austria, jurisdiction to decide upon their unconsti- 
tuiionality is conferred upon a special “ consiituiionar’ tribunal, the 
judges of the ordinary courts being limited merely to the determination 
of the question whether the law has been properly promulgated by 
the president of the republic (Art. 102). In the cases of ordinances, 
however, they may go further and pronounce upon their material 
valiility. Within the first six years under the constitution, the “consiiiu- 
lional court” had occasion to pronounce several acts of the legislature 
void because of their inconsistency with the constilution.’*'* The new 
con.Mitutions of Finland and Yugoslavia appear to contain no pronounce¬ 
ment on the question; that of Poland expressly declares that the courts 
shall have no power to inquire into the valiility of duly promulgated 
statutes (Art. 81). 

In Switzerland, where the federal system of government is found, 
the federal supreme court has, as in <Germany, power to declare invalid 
i acts of the cantonal legislatures which are in conflict with the federal 
constitution,’” but it cannot inquire into the const it uiionalily of laws 
passed by the federal legislature.*- 

'rhe constitution of Rumania (192.5) expressly confers u|)on the 
court of appeal the right to judge the constitutionality of laws and 
to refuse to apply those which are uncfnislilutional. Such a decision, 
however, is limited to the case decided (Art. 10.^). The court cannot, 
therefore, render a decision n|xm request of the government, in a 
hypothetical case.*’’ 

unless the court fixed a time (not cxccedinu; six luoiitiis I.itcr) when ir should 
I'ccome effective. 

•*'*Thiis, on November 7, V)22, it held that an ordinary law which authorized 
tJic Kovernment to act by means of an ordinance in a case in which action by 
legislation was necessary, was contrary to Arts, fi and of ilu- constitiilinn. 
Carre dc Malberg, in the ffn/. dc la soc. de lt\q. comp., iy2f>, p. .5^. 

■’* See Art. 113 of the constitution. 

■'•-brooks “(lovcrnmcnt and Politics of Switzerland” p. IfJfS, and Dubs, Pus 
offend. Recht dcr schwas. Eidgcnossenschaft, 2d ed., pp. ‘X)fT. Fur the reasons 
why the Swiss have not adopted the American doctrine, see Cunningham, “The 
Swiss Confederation,” p. 295. But the constitutions of the cantons «)f Uri Scliwyz, 
and Unterwaldcn confer on the courts jurisdiction to set aside laws which arc 
contrary to their own prescriptions. 

^ Under the former constitution of Rumania the courts without express consli- 

CAF. P.S.— 45 
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In Norway it is established by judicial precedent that the courts 
may pass upon the question of the unconstitutionality of the laws:^^ 
The same right is recognized by numerous decisions of the supreme 
court of Greece;*® 

British Practicei —It will be seen from this sumnuiry tlut 
the American doctrine of unconstitutionality has made consider¬ 
able headway in Europe, especially in recent years, and the increasing 
favor with which it is regarded by Continental jurists indicates that 
it is likely to be still further extended in the future. In the majority 
of Continental states, however, the rule still prevails that the legis¬ 
lature is the sole judge of its powers and that whatever it enacts in 
the form of law the courts are bound to apply, even though it may 
be clearly in conflict with the express prescriptions of the constitution. 
In Great Britain the very keystone of the constitution is the supremacy 
of parliament, and if that body .should enact a law infringing upon 
the most sacred constitutional rights of the people, public opinion 
might pronounce it “unconstitutional,” but no court would dare claim 
or exercise the right to do .so and it would be applied as if it. wert 
expressly authorized by the constitution.**® The application of ihi 
doctrine of unconstitutionality in Great Britain is found only in tiu 
right of the Judicial ('cjinmittee of the Privy Council (the court of 
appeals in cases appealed from the courts of the British colonies am! 
dominions) to declare unconstitutional an act of a colonial or dominicMi 
legislature. The British courts, however, exercise freely the right !«' 
declare null and void orders in C'ouncil or oilier executive acts whiLh 


tutioniil iiiitliiirity asserted .ind exercised the riglit to pronounce ii|M)n the qiiosiidn 
of unconstiuitiunality and to refuse to apply acts of the legislature which were 
found to he in violation of the coiislitiition. Sec noiahly a decision of the C'oiirt 
of Cassation of March 1#>, 1912, discussed in the AVe. dit droit pub., l^H, pp. 

365. 

Sec the decisions cited hy jeze in the Rente dit droit pttblie., 1912. p. 

Duguit, “TraitP dc droit con.st.,” 2d cd. (1920» vol. Ill, p. 

Coke in his day made bold to assert that an act of parliament ** again't 
common right and reason could be adjudged void at common law'* (<S Coke 114li 
and Hearn adopted his view (“Government of England,” pp. 37-411). Modern 
opinion, however, is to the contrary and on English court has ever as.sertcd the 
right to declare an act of parliament null and void because of its nneonstitution- 
ality. On the whole matter .see Diccy, “Law of the Consiitulion,” Icct. II, and 
Lou'cll, “The Government of England,** vol. I, pp. 6-7. 
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arc deemed to be unconstitutional or contrary to international law 
(see e.g., the case of the Zamora). 

French Theory and Practice. —In France, likewise, the 
supremacy of parliament is a fundamental constitutional principle and 
any law enacted by it and duly promulgated by the president of the 
republic must be applied by the courts whether it is in accord with the 
constitution or not.^" The question came before the French C-ourt of 
C'assation for the first time in 183.3 in a case involving the const it uiion- 
ality of a press law passed by parliament which was plainly in violation 
of Article 69 of the constitutional charter of 1830. A powerful appeal 
was made to the court by an eminent French jurist, to declare the law 
unconstitutional, and he pointed out that if the parliament could mcKlify 
or abrogate with impunity an article of the constitution, France in 
reality had no constitution, and the limitations which it imposed (»n 
the parliament were futile. Hut the court decided that it had no powefi 
to pnjiiounce any law unconstitutional;’*'* In the following year the 
court affirmed this decision and it has been followed ever since. It has 
long l?een established, however, thar the judicial courts may refuse to 
im|M)se fines for the viol.ttion of illegal ordinances and that the ('ouncil 
of Slate (the supreme administrative court) may annul ordinances 
(with a few exceptions) issued by the administrative authorities includ¬ 
ing even those of the jiresident of the republic, which are idtru virrs, 
that is, in excess of the legal competence «)f those issuing them—a power 

•*'”(^<»mparc Esrncin, “Droit const.” (7rh c<l.), vol. I, pp. “502iT.; Lirn.mdc, 
in BttL tic lit soc, tic Icjir, comparve, 1902, p. 220 : T-:ifiTrii*rc, “Tr.iiu* dc droit 
admin.,” vol. II, p, 5: Tessier, “Dc h resimnsibilili* dc* la juiis'j.incc piihliqiic,” 
p. 15 ; Moreau, “Lc rejjleineni administratif,” p. 29.^; .ind jeze, Nrritc tin tIroU 
public, 1921, pp. .WflF. 

■‘*‘**The case is reported in Sircy, Rccitcil I, .^57 (IJ?33), and is tommr.iilcd 
upon by jeze in the Rente thttlmin., IS95, p. 141. 

Sieyes in liis project for n constitution in 1795 advr)c:ited die eslaldishment 
of a Ittrie Constitittionmiirc with power lo iud>:c claims arising fn»m vi«>lalions 
of the constitution, and the idea found realization in the “Senaie-taniserv.iior ” 
of the constitution of 1800 (Art. 21), which was jiiven power to annul .ids of 
the legislature which were in violation of the c«*nsiituiioii. The institutifm was 
revived hy the constitution of 1852 hut disappeared in 1870. At first it showed 
some independence in the exercise of its power to protect the constitution, hut 
in the hands of the first Napoleon it became a docile instrument for modifying, 
suspending, and even annulling the constitution. Sec Diiguit op, rit., p. 666 and 
Trouillard, “Lc S«*nat-conscrvateur, ses attributions, son role” (1912). 
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which is freely and often exercised by the Council of State.^'** In view 
of the fact that a large and increasing amount of French legislatioii 
to-day is in the form of ordinances issued by the president of ihe 
republic, the actual degree of judicial control in France is very con- 
siderablc."*" 

As stated above, however, formal acts of parliament are still com¬ 
pletely removed from all judicial control.'**^ It is true that since then* 
is no “ due process of law ” clause in the French constitution and no 
express limitations or prohibitions on the legislative power, acts oi 
parliament in violation of the constitution are almost impossible, and 
consequently if the courts had the power to declare null and void un¬ 
constitutional acts of parliament the occasions for exercising it would 
be very rare—unless, of course, it be admitted that the Declaration f»f 
Rights of 1789 is, as Duguit and others argue, to all intents and pur¬ 
poses a part of the existing constitutional law of France. Otherwise, 
the rights which the Declaration affirms are, as Esmein maintains, 
merely dogmas and not enforceable prohibitions on the power of the 
parliament. For that reason proposals have been made in the French 
parliament at different times providing for the formal incorporation in 
the constitution of 1875 of the principles of the IX'claration, and, in 
order that they may be made binding upon parliament, a constiiuiional 
provision that the Court of Cassation or a specially created constitutional 
court be given power to annul acts of parliament which arc in violation 
of those principles.*^* 

The French generally have refused to admit the right of the courts 

hn\(.' discussed at Icngtii the sulijcct of judicial control of illegal ordi¬ 
nances by the French coiirts and the (>>uncil of Stale in an article in the Amer. 
Pol. S('t\ Rcficif, vol, IX (191*5), pp. 6.^7-6S7, where the jurisprudence is reviewed 
and the authorities cited. 

As to this sec sttpra, p. 715. 

It is generally admitted by French jurists that while the courts have no 
power to declare acts of parliament null and void because of the material incon¬ 
sistency with the constitution they may refuse to apply them liecaiise of their 
formal invalidity, that is, because of their not having been enacted and promul¬ 
gated in accordance with the procedural requirements of the constitution. See 
Jeze, “Principes g6neraux du droit admin,*’ p. 212, and Duguit, op. at. (1st 
cd.), vol. I, p. 15*>. 

'*^Such proposal have been made by the veteran deputy Benoist and by Jules 
Roche. See Renoist's article in the Rente des deux mondes, July 15, 1902 and 
his **R4forme parlementaire ” (ch. entitled La cottr supreme). M. Leyret, in 
his “Le gouvernement at le parlement” (p. 31), advocates su(^ a proposal. 
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io declare acts of parliament uncoiistiiutional, first, because they consider 
that it would be a violation of the sacrosanct theory of the separation 
of legislative and judicial powers proclaimed in 1789 and 17W; second, 
because it would lead to the supremacy of the judiciary ovit the legis¬ 
lature—the one organ which represents the people and which is elected 
to express their sovereign will; and third, because it would in all likeli¬ 
hood provoke conflicts between the legislative and judicial authorities 
and put into the hands of the courts the [)ower to olxsiruct reforms 
dirough legislation—a power which was exercised by the purlcmcnts 
(judicial bodies) before the Revolution and the memomy «)f which 
caused the Revolutionists to pass a law in 1790 (still in force) which 
forbids the courts to interfere with or suspend the exectition of legis¬ 
lative acts. 

Nevertheless, there have been able advocates of the American 
doctrine of judicial review ami control, from the time of ilie establish¬ 
ment of the Third Republic,*** and in recent years the number of 
eminent French jurists who apfirove it has greatly increased.*** Some, 
of the most distinguished of them, maably Duguit, jeze, and Harthelemy, 
maintain not only that the introduction of the practice in France is 
desirable, but that in fact the courts already have the power and that 
all they lack is the courage to exercise it. Joze and Rarthelemy, in a 
learned opinion which they gave to a street railways company of 
Rucharesl in 1912, maintained that when a slate adoj^ls a system which 
distinguishes between constitutional and ordinary laws, between legis¬ 
lative, executive, and judicial powers, and organizes a system of inde¬ 
pendent judicial tribunals, it thereby impliedly confers upon the latter, 
as a natural and logical consequence, without the necessity of saying 
so explicitly, the power and the duty of passing u|)f>n the const it iiiion- 
ality of laws contested before it and the power and the duty of refusing 
to apply laws which are contrary to the const it ui ion.'**' The Supreme 

‘*^'*1^)1118 Rhine and Naqnrt, both iiirmh.crs of lIic national assciibly wliiili 
framed the consiiiiiiion of 1S75, favored it. fnttr, n{f., March 12, 1S7^, p. 171)7, 
and Naquet, “La repiib. radicalc ” (1873), cli. 11. 

^^They include such well-known scholars and piildicists as Diifiiiit, le/c, 
Haurion, Beauregard, Conmoiil, Benoist, Cahcii, Morcaii, Salcilles, 'I'lialler, )ala- 
bert, Picot, and Barthelemy. See citation of the scjiirces in mv article rcicrrcd tn 
above, pp. 661-ri62. Sec also Duguit Traiti (2d cd.), vol. TII, pj). 670 iT.; and 
Carre de Mnlhcrg. Bttl. dc la soc. de //*.?. comp. 1926, p. 36. 

^ Revue du droit public, 1912, p. 139. 
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Court of Rumania adopted fully this view of the matter.^® In France 
it was ably defended by Mm. Hauriou'^^ and Duguit."^* Duguit in hiv 
earlier writings refused to admit the right or the expediency of judicial 
control, but in his later works he confesses that he was in error and 
thai Uj-day he “ accei)ts without hesitation ” the doctrine as the “ neces¬ 
sary and logical consequence of the hierarchy of the laws.” He agrees 
with Hauriou that a judge who decides on a conflict arising in a parti¬ 
cular case between a fundamental law and an ordinary law does not 
meddle {s'immisccr) in any manner with the exercise of the legislative 
power ; he neither arrests nor suspends the execution of a law, and if 
the inferior law is not applied, that dot‘s not result at all from the 
decisions of the judge but from the authority of the superior law which 
is imposed upon him as upon the ordinary legislator. To compel thc 
coiirts to ajiply a law, which in fact is no law because those who madi 
it exceeded their power, is, he says, to compel them to viol.ate the 
cotistitution, the effect of which is to reduce them to a situation of 
depetidence upon the legislature, which is itself a violation of the prin¬ 
ciple of the separation of powers. Regarding the power of the French 
judge in this conticctinn he says there is no positive prescription in tht 
constitution which denies him this power; on the contrary, the texts 
which consecrate the principle of the separation t>f powers give it t(. 
him by implication.'*" 

Duguit expresses the hojie that the American doctrine «)f judicial 
control will soon ha introduced into France, and he predicts that in 
the near future the right of the ('otirt of C'as>ation, or the C'ouncil ot 
Stale, or perhaps both, to exercise the same function as that of the 
United Slates Supreme Court in respect to unconstitutional legislation 
will l-e recognized and exercised.*”* 

*^*//»///., 1913, pp. n3 and 

Droit const.,” pp. 137, 2h7, 20f., m 317 iT. 

^ Op. at., vol. Ill, pp. (>71 IT. 

^^Op. at., vnl. Ill, p. r»73 : see also his “Transformations dii droit public," 
p. *^7. Ind^c (^>iiniiiiil of Toulouse argues in the sainr sense. Sec his “Tr.iite 
dll ponvoir jiidiciairc,” ch. 6. 

“ Soiivcraineu* et p. 200. SfHMking fif the role of the 

United States Supreme Court in this connection, he says of it: hcllr rt gramlr 
institution, trh pmtectire de la liherte individtteUe et de Pin depen danre def 
dtnVens et qtie ic regrette que nous n*ayons pas encore eii France, wais vers 
laquellc je crois que nous marchons. 
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Judicial Control of Unconstitutional Legislation in the British 
Dominions and Latin America^— Outside Eumpe the doctrine of 
judicial review and veio has found more favor. In the Dominion of 
Canada it is well settled that acts of the dominion and the provincial 
parliaments which are in conflict with the British North America Act, 
and provincial acts which are contrary to acts of the dominion parlia¬ 
ment, may be declared null and void because of their unconstitiition- 
ality (the Canadians prefer to employ the term ultra vircs)^ and, as 
stateil above, the Judicial Committee <»f the Privy Council at London 
will upon appeal declare those which are unconstitutional to be of no 
efTect."*^ 

The Australian Commonwealth Act (Art. 100) expressly declares 
that “ when a law of a state is inconsistent with a law of the cf»mmon- 
wealth, the latter shall prevail and the former shall to the extent of 
its inconsistency be invalid. This article does not directly confer ii|i«)n 
the courts the power to decide the question of invalidity, hut they have, 
as in the United Slates, assumed it on the principle that it is an incident 
of the judicial power and as such belongs of right to all courts. I^oih 
the courts of the commonwealth and those of the statics have from the 
first exercised the power, but owing to the absence of a “ «lue proi\ ss 
of law'* clause in the Caimmonwealth Act and the existence of com¬ 
paratively few cxinslitutional prohibitions n|/r)n the pfiwer of the slates, 
the number of cases in which the coiislitutionaliiy of slate laws has been 
contested is relatively small.”” 

In Australia not only have state laws been helil unconstiiuiional 
hill in some cases acts of the commtinweahh Ie.;islalitre have likewise 
been I'lronounced invalid by the High ('oiirt.’* The practice in the 

’■'See Haiiics, **Judicial Review of Lc;*i'*!.ition in Canada,” llurtf. lutw J&r., 
vol. X.WIIl p. 5t»5, wluTc the pr.icliir is reviewnl and impnn.mi 

cases cited; Lcfruy, “Law of f.cpislalive I^iwer in (^an.ulaalso, Keith, np. tiL, 
vol. II, p. and Miinro, “The Omsiitinion of ('anada,” pp. S and 2I^^ 

•’“On the diictrinc and practice in Ausindia see Haines, “ fnilici.il Interprei.i- 
lion of the ('onsiiiiirion Act of the Oiminonwc-alth of Aiwiralia," JlMr. Litv 
Rrvtcti , veil. XXX (Pd6-I‘M7), pp. fT. I'he American doctrine of jiidii.ul 
review* was adopted at the <iiilset by the Hiph Court of the comnionwe.illli in 
the case of DT.mdcn v. Pvddcr (1 C I.R hi I1W41)—a case similar to the 
American case of AfcCtdhrh v. Maryland, which die Australian court quoted wiih 
approval. The Supreme Court of Victoria in Walloston's case (1902) adopted 
the same view. 

■’•*Sce the cases cited by Warren in “Congress, the Constitution, and the 
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Union of South Africa is the. same.®* The new Irish Free State* Limsti- 
tution expressly confers upon the courts power to declare null legis- 
lative acts which arc in contravention of the constitution or the Aiv^Io- 
Irish treaty, under reserve of the right of appeal to the British Privv 
Council. 

In Latin America the doctrine of judicial control in one degree* e,r 
other exists in Argentina, Brazil, Bolivia, C'olomhia, Costa Rica, CuIki, 
Haiti, Honduras, Mexico, and Venezuela. In several of them, noi.ilily 
Brazil, the United States doctrine has been fully adopted and hejth 
national and stale laws which are in conflict with the constituiinn are 
freely annulled by the highest courts, although, as compared with the.* 
I)ractice in the United States, the cases in which laws are pronoiinad 
unconstitutional are relatively rare.®® 

The constitution of China proclaimed October 10, 192? (An. luS), 
expressly affirms that laws in conflict with the c()nstitution arc null and 
void. 

^Justification and Merits of Judicial Control in Federal States. 

—In considering the desirability of the principle of judicial control of 
legislation it is important to distinguish between its exercise in respect 
to state or local legislation in countries having the federal system of 
government and its exercise in respect to national legislation irrespec¬ 
tive of whether the system of government is feileral or unitary. An 
pointed out in a preceding chapter, the distinguishing characteristic of 
a federal union is the division of competence between the union and 
the several states or provinces which compose it. This division is made 
by the federal constitution or organic act of union, and either the 
powers of the central government are enumerated in the constitution 
or organic act, the residuum of power being left to the member states 
or provinces or (as in Canada) the powers of the component states nr 

Supreme Court,’* p. 163, and Moore, "The Constitution of the Commonwe.ildi *’ 
(.2d cd.). 

'*^MitmcipaUty of Worcester v. Colonial Government (B'07), 24 S.C. Cipc 
of (?fX)d Hope 67. On the whole subject sec Smith, “Judicial Control of Legis¬ 
lation in the British Empire,” Yale Law Journal, vol. XXXIV (E>2'5). Before 
the establishment of the South African Union the courts of the Transvaal asscrtcil 
the right to disregard unconstitutional legislation, but it provoked a conflict with 
President Kruger, who denounced the dcKtrine as an invention of the Devil. 
Lowell, op, cit., I, 7, and Gordon, Law Qiutr, Rev., vol. XIV, 343. 

''^''^As to the doctrine and practice in Brazil, see James, "The Constitution.'!! 
S>’stcm of Brazil,** pp. 106 ff. 
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provinces are enumcraicd, the resitluum hein^ left to tlie central govern¬ 
ment. In either case, the constitution marks out a sphere of action 
and authority for each, upon which the other is forhidclen to encroach. 
To maintain this equilibrium and insure the supremacy of each in the 
sphere allotted to it, some supreme umpire, arbiter, f)r judge is necessary 
to enforce respect for the constitutional division of competence ami to 
decide issues arising out of conflicts of authority, otherwisi* perpetual 
encroachments and controversies would result and the very existence 
of the federal system would lx‘ endangered. In all existing federal 
systems, the judiciary now serves as such an umpire or judge and there 
is a general agreement that there is no either organ of government so 
well adapted to play this delic.'iie, impartial, and indispensahli* role. 
Had not the Supreme Cotirt of the United Staii*s assumed and exerciseil 
this role, it would he difficult to imagine what would have been the 
history of the American union. 

Merits of Judicial Control in Unitary States. —The necessity 
of judicial control of legislation in unitary states, however, is far li‘ss, 
for the reason that there is no eqiiilihriiim, ito division f»f competence 
to be maintained. Likewise in states, such as hVance, having consti¬ 
tutions which do not impose formal limitatirais or prohibitions upon 
the legislative power, or which lack what in the United States are 
known as bills of rights ami “ due process of law ” clauses, the impor¬ 
tance of judicial control is not very great and, as stated alxwe, if the 
courts had the power to pnjnounce the nullity of niicoiisfilutional acts 
of the legislature, there would be few occasions for the exercise of the 
power, since few or no acts of the h*gislarure could be unconsiiiutional. 
In states, however, having written constitutions which are largely 
instruments of grants and prohibitions of power, and when* in conse¬ 
quence of elaborate bills of rights, a large domain of individual liberty 
has been created which is intended to he sacred from governmeni.d 
intrusion and encroachment, the principle of judicial review and 
control assumes great importance. Unless the* judiciary, or some other 
equally suitable organ or authority, possesses the power to enbree the 
consritutional limitations and prohihiiions against the legislature they 
would become mere “ scraps of paper,” mere admonitions to the legis¬ 
lature without binding effect. As Oemieux, an eminent French jurist, 
said in ISl^ in his argument before the Court of Cassation, if the court 
has no power to refuse to apply an act of parliament which is dearly 
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in violation of the constitution so that the parliament might freely 
violate it with impunity, it follows that the constitution is merely a 
“ rope of sand ” and has no real existence. Duguit, one of the most 
distinguished of living French jurists, himself a recent convert to the 
doctrine of judicial control, very properly asserts that in a country 
where the courts do not have the power to refuse to give elfect to 
laws which are clearly contrary to the constitution the people do not 
really live under a regime of law/*'* Whether this be true or not, it 
is incontestible that in the absence of such a power the distinction 
between constitutional and statutory law breaks down, the supremacy 
of the constitution has no meaning, the legislature is the judge of its 
own powers, and the enjoyment by the individual of the rights which 
the constitutif>n confers upon him is uncertain and precarious. 

Criticism of Judicial ControL —^Nevertheless, the principle oi 
judicial control has always had and still has vigorous opixjiients even 
in the United States, where it originated and where it has found most 
favor. Its opponents attack it both upon principle and upon the basis 
of the results to which it has led in practice. They criticize it because 
it is a violation of the cherished doctrine of the separation of legis- 
lativc and judicial powers and because it virtually leads to the supre- 
macy of the judicial over the legislative organs. Hy allowing the 
courts to “ veto,” “ nullify,” or ” invalidate ” laws solemnly enacted by 
the chosen representatives of the pec^ple, it in effect makes them the 
final legislators and controllers of jiublic policy. In the United States 
it makes the governmental system, in the language of Professor Burgess, 
an “aristocracy of the rolx*.”’’*^ Since generally the judges are n«)t 
chosen by the people, not responsible to them, and in no way subject 
to their control, the system is, in the language of one of its critics, 
really a “judicial oligarchy.”'**^ 

The effect, moreover, it is argued, is to impose legislative and 
political duties upon the courts, in violation of the sound principle that 
the only natural and legitimate function of a judge is to decide legal 
controversies. In the United States the practice of the courts has in 
recent years been criticized not only by radicals, who are opposed to 
the very principle of judicial control, but .also by eminent conservative 

®®“Traitf dc droit, const.” (1^23), vol. Ill, p. GIA. 

“PoIiiic.-il Science and Constitutional Law,” “vol. II, p. 365. 

“Roc, “Our Judicial Oligarchy” (1912). 
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jurists, who, while in sympathy with the general principle, have re¬ 
proached the courts for their “hostile or suspicious altiiuile'’ toward 
economic and social legislation, which is imperatively required by the 
conditions of modern life.®'** In declaring unconstirutional in many 
cases legislation of this kind, the courts, they charge, have insisted upon 
[ applying cightccmh-century theories of economics and social policy to 
new and changed conditions and have shown a greater regard for the 
rights of property than for human rights. They emphasize the unfitness 
of the courts, due especially to their lack of infi>rmaiion relative to the 
facts of modern economic and social life, for passing judgment upon the 
value or necessity of such legislation.**” In a number of instances where 
state statutes have Ix'en declared void because of tlu‘ir inconsistenc\ 
with Slate constitutions, so strf»ng was the popular demand fi>r the 
legislation thus nullified that the constitutions were amended sn as to 
overcome the judicial veto. This was done, for exampK*, in Colorado 
ill l'^02 and in New York in 10]^. 

Recall of Judicial Decisions.— The increasing frerpieney with 
which the courts in recent years have declareil legislation iinconstitii 
tional'”' led to a movement some years ago in favor of the “ recall ” ot 
judicial decisions, and in T>12 the movement had the powerful support 
of Mr. RfX)scvelt. In brief, the prop(»sal was that where the court had 
declared a statute unconstitutional, the matter might lx.* submitted to 

Compnre Freund, “Standards of AnuTican Lc;*idatiiin’* (Id/), |». 

Dodd, “Social Legislation and the Cmiris,” Pui. Sri. Qiuti., \iil, X.WIII (l‘d.<). 
pp. I IT.; also his “The CJrowlh of Judicial Ptjwcr,” vol. X.\I\', /7>/VA, pp. 19^if. 
See also StMper, “The Attitude of the American Courts toward Kesirieiivc L.i'Imx 
L aw.s,'' PoL Sri, Omr,, vol. XIX, pp. 5.Sdir.; Iloliiu-s, “'riu- I’aih nf the L.iw,‘* 
\larv, JjLiw Rvvictv, pp. 457 IT., vol. X; Fr.inkfiirtJT, “(Xmsiitniiiuial Opinions of 
Justice Holmes,” ihid„ pp. 68.? IT.; and (;ro.it, “Atliindc of Aimric.in (Courts in 
Labor Cases.” Sec also the review f»f opinion in Merriam, “.\jnedLaii Politii’al 
Ideas,” pp. 171 IT. 

Compare Pouiul, “Common L.i\v and Legislation," llair. f^ur Rrrirtf, 
vol. XXI, p. 4113, where a nuKlerate hut able criiieis.n of the pre'-iiil attilinie of 
the cc.'urts toward legislation will lx* found. Professor Pound remarks that “loiiris 
arc less and less coinpeteiil to formulate rules for new rel.'in/ns v.Iiiih rr-.jiiire 
Icxislatioii. 1’hey have the experience of the past, hut they ^.lo noi hive the facts 

of the present. It is a so'nid instinct in the ccnimuinity lli.il ohj'Xls to ih ■ 

settlement of questions c’f the highest sfK*i;il import in private liiigatioiv, |i iwe'.ii 
John Doe and Richard Roc.” 

In the State of Illinois statutes were declared unconstitntiunal in 2^7 cases 
hetween 1870 and 1015. Dodd, “Political Safeguards and (niaranties,” Coltimbia 
Law Review, April, 1015, p. 16. 
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a popular refcrcnclum, and it* the verdict of the majority of iht 
toratc was in favor of the law, it should be maintained as in force for 
the future, notwithstanding the opinion of the court that it was uncon 
stitutional. A provision to this effect was introduced into the consiiiu- 
tion of Colorado in 1912, but the example has not been followed in 
any other Males/*" Hie jiroposal has been generally and severely con¬ 
demned by American jurists as subversive of the independence of the 
judiciary and as one which would involve a blow at the very fuund.!- 
tion of the American system of government/*'* The American Bar 
Association in 1911 adopted a resolution condemning botli the recall u[ 
judges and the recall of judicial decisions, and appointed a commitlce 
to conduct a carn|)aign against them. 

Divided Decisions. —One reason for the op|)osition in tlu* 
United States to the exercise by the courts of the power of judicial 
control over legislation is found in the frccpiency with which statutes 
have been declared unconstitutional by decisions rendered by a barv 
majority of the members of the court; in the case of the United Stales 
Supreme Court, by a majority of live to four. Such decisions, it ^ 
complained, are evidence of the existence of grave doubt on the part of 
the cj)urt as to the unconstitutionaliiy of the statute, yet in spite of 
the statute is ntilliiied. To meet this objection it has lK*en provided by 
const it til ional amendment in Ohio and North Dakota that statutes nia\ 
be declared unconMitutional only by an extraordinary majority of the 
court, and a similar proposal was made by Senator Borah in 1925 in 
the effect that the concurrence of seven of the nine justices of the 
United Slates Supreme Court should be reijuired to pronounce an act 
of (Congress unconstitutional/** But it has been pointed out that such 
a proposal, if adopted, would in reality lead to decisions by a minority 
of the court.^’"' 

As ti) the inoYcnicnt for the recall of decisions, and es^Kcially the views <’f 
Mr. R()o<;e\clr, see Merriain, op. rit.. ch. 6. 

*''*Sec especially Taft, “Popular Government,” pp. 17411.; Wickersham, “Tlif 
Clianf^ing Order,” chs. 12-14; and die opinions cited in Merriam, op. cit., pp- 
194-19S. 

^•■'Sec liis article republished in Sen. Doc., fi7ili ('ong., 4lli Scss. (Feb. I'*. 
1923), p. 3*589. 

‘**'*See the Irench.int criticism by Mr. Charles Warren in his “Congress, the 
Constitution, and the Supreme Court,” ch. 6. Mr. Warren thus states the import 
of such a proposal : “ that if less than seven judges concur in pronouncing an act 
invalid, the court shall hold it to be valid; or, in other words, if three judges 
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Conclu8ion.^it is impossible here to consider llic various 
i criii^-'isms of the principle of judicial control of le^islaiioii that haye 
been made and the changes of practice or procedure which have been 
proposed. It must suffice lo say that the criticisms have not been gene¬ 
rally approved by public opinion in the United States, nor have ih<‘ 
; proposed changes commendiHl themselves to any considerable number 
of American jurists. It seems likely, therefore, that both the principle 
and the existing practice will be maintained generally in the future, 
and the fact that it has been so widely introduced in other countries in 
recent years would seem to indic.ite that it is destined ultimately to 
Ivcome a feature of the jurisprudence f)f the world. 

The Lawmaking Function of the Courts. —A (inal [unction of 
the courts, at least in some countries, is the power to create and ilevelop 
law. The law which they make is known as “case law" or “judge- 
made law" ; in Latin countries, jurispriulcmw This power results from 
the universal right of the judges to construe and interpret statutes, and 
in Anglo-Saxon countries to decide what is the comnu)n law wlu*n 
there is no statute covering the tjnestion at issue. On account of the 
deficiencies and ambiguities of langtiage and the carelessness and in- 
competency of parliamentary draftsmen, the meaning of statutes is 
frequently not clear,*”' and when the jtidges are calletl on to apply 
them, they must perforce decide what the legislature intended them 
to mean. More important still, it often hap|H*ns that the statute has 
no meaning at all, since the question raised in connection with it is 
one which never cKCurred to the legislature and that hoily coiiKl not, 
therefore, have intended to deal with it or express any o|union on it. 
In such a case, it belongs to the judges to ileiermine not what the 
legislature meant but “to guess what it woidd have intended on a 
point not present, if the point hatl been present;" that is, they must 
legislate to fill up the casus omissus!'*^' This is not only a right of the 

out of nine believe .in act to be consiiiiiiion.nl, the case shall be decided according 
t*» the view held by the minority of the court, :.nd not aevording to the \iew 
held by the majority” (p. 17*0. Com)xire .also Marlin and ficorgr, ofK tit., p. 174. 

Compare Baldwin, “The American Judiciary,” p. Si ; Cooley, “Constitu¬ 
tional Limitations” (7lh cd.), p. 70; and laebcr, “Legal and Political Ilcrinc- 
ncutics,” p. 13. 

®"Gray, “The Nature and Sources of the Law” (IW), p. Ui5. “Modern 
courts may and hahiiiially do,” said the German jurist, Windscliici!, “think over 
Again the thought which the legislator was trying to express,” while the Roman 
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judge, but a tluty. Thus in France the civil code declares that a judi»c 
who refuses to decide a case on the pretext that the law is silent f)r 
obscure or insu/Ticient may be prosecuted on the charge of denying 
justice to the litigant. In these circumstances the judge must necessarily 
make the law. In this way the Roman judges built up an immense 
body of law from the meager fabric of the Twelve Tables, and in like 
manner the body of the English common law owes its existence in larvze 
measure to the judges. Professor Dicey remarks that a large pan, and 
many would add the best part, of the law of England is judge-made 
law. It includes the greater part of the law of contract, almost ihc 
whole of the law of torts, all the rules or doctrines of equity, and the 
body of law known as the “conflict of laws,” or, as it is sometime^ 
called, the body of private international law. This vast body of law 
was never enacted by parliament and is not recorded in the M.ituic 
books ; it is the work of the judges and is to be found in the rcp(»rts nf 
the courts. It may also be added that many important acts of parliament 
are little more than statutory declarations of the law which had already 
been built up by the courts.”*^ Likewise, in some continental Iiun)}x*.m 
countries, where judicial precedents play a much less important rnli* 
than in England, the quantity of judge-made law is considerable. 
Thus in France almost the whole body of administrative law (ilu' 
droit ad mini stratif) has been built up by the decisions of the C>)uncil 
of State, the supreme administrative court of the country. Nevertbe- 
les.s, there is a school of jurists who maintain that in such cases wh.it 
the judge really does is not to “make” the law but to “find” it ; that 
is, he merely determines what is the existing custom in regard to tin' 
point at i.ssue and oflicially stamps it with his approval. This was the 

jurists went even furilicr, and undcrtcKik “to think out the thoiij^lit which the 
legislator was trying to think, that is, what he would have intended had he 
known what future conditions would be.” Quoted hv Professor Munroc Smitli 
in an article entitled “ bulge made Constitutional Law,” in Van Nor{lai'< 
sine, 1P07, p. 25. Hritish and .American judges, it may be added, frequently do 
what was here attributed to the Roman judges, bishop HcKidlcy, in a scriin'n 
preached before the king in 1717, proclaimed a dcxrtrine that has often liecn 
quoted and approved bv 1)ritish and American jurists: ” Nay,” he said, “ who¬ 
ever hath an al^soluie authority to interpret any written or spoken laws, it is He 
who is truly the Lawgiver to all intents and purposes and not the person who 
first wrote and spoke them.” 

«»”Law and Public Opinion in England" (1905), pp. 360, 484. Edw.ird 
Jenks estimates that aboui two thirds of the fundamental rules of English 
co-day is judge-made or case laid. Harif, Law Review, vol. 'XXX, p. 14. 
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view of the late James C. Carter, an eminent American lawyer, who 
maintained that the common-law judges in Anglo-Saxon countries were 
not the creators of the common law, but rather its discoverers/*** This 
was the orthodox theory long followed. It assumed that the common 
law was nothing but customary law and that the funciion r>f the judgi; 
was merely to find it, not to make it. Tlic reported decisions of the 
courts were, therefore, merely evidences of the cusioms and of the 
law derived therefrom, not the sources of the law itself."'* 

But the preponderance of juristic opinion to-day is that the jiulges, 
at least of Great Britain and America, do make law by means of the 
precedents which they establish through their decisions.*^’ I'he notion 
of “judge-made” law has, however, from the first found able critics, 
such as Bentham, and they are not lacking to-day. To them the iilea 
connotes “judicial usurpation” of functions which properly belong 
only to the legislature. But the better opinion is that judicial legisla¬ 
tion is a necessary element in the development of the common law."" 
“Human affairs being \vhat they are,” said Ltird Bryce, “there must 
he a loophole for expansion or extension in some part of every scluane 
of government ; and if th(‘ con^titiition is rigid, flexibility must l-.e 
supplied from the minds of the judges."*’* 

Judicial Precedents. —The di'cisinns of the courts which make 
or declare the law are known as precedents. Precedents have doubtless 

«n«Tlic Ideal and the Actual in the' .In/rrimn f^nv Rev., vul. XXIV, 

pp. 752 If. Compare in the same sense Hammond’s notes to his edition of 
Blackstone (veil. I, see. 2), where he denies that the iudges “make" eoiiiinon 
law although he concedes that “ hi'itorie.illy “ they did make l.iw, wliiih, savs 
Gray {op. cit., p. 211), is an admission that they do make law. 

"^^Thc most distinguished continent.il European rcpresent.itive of the mIumiI 
which maintained this view was Savignv. See his Hcut. rrot. Rccht, secs. 7, I?. 

Compare Grav, op. cit., especially pp. lt)4 and ‘*.'2, and .Salir.ond, “I’lie 
Theory of Judicial Precedents,” Imw Ouar. Review, vol. .XVI (I9<M)), pp. ^/^tf., 
who asserts that the comm.on law of England has !»een " inanufaetnred " hv ilic 
judges through the precedents csiahlishcd hv the decisions, (aimpare also 
Thayer, “Jiidici.al Legislation; Its Legitimate Ennciion in the Development of 
the Common Law,” Harv. Law Review, vol. V (1891-1892), pp. 172fT. 

Compare Thaver, article cited, p. 189. 

Studies in History and Jurisprudence,” vol. T, p. 197. Dicey (op. dr., 
p. 359, n. 2) remarks that while it is true that an English judge is primaril" an 
“interpreter,” not a “maker,” of law, nevertheless he dcx;s, hy iiUerpretaiion 
“make” law, and it is immaterial whether wc call .such law ”judge-ni.idc” or 
something else. 
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exercised great influence in all systems of law, but their influence has 
been especially great in the Anglo-American system. In Great Britain, 
the British colonies and dominions, and the United States a precedent 
has authority; it is not merely evidence of the law, but it is a source 
of law, and the courts, in principle, arc bound to follow it. In France, 
Germany, and on the Continent generally, where the law is codified, 
however, judicial precedents arc not binding even upon the inferior 
courts they have no more legal authority than the opinions of text 
writers and commentators, though in practice great respect is shown 
them and they are often followed. 

Sir Frederick Pollock, an eminent English jurist, compares the 
system of case law to the method of a natural science. As science 
grows and develops with each new experiment, so are decisions in 
each case a step in the growth of law, a new datum for future reason¬ 
ing.^’* ■ The underlying principle of a decision which constitutes a 
precedent is called the ratio decidendi; anything said by the judi;e 
which is not required to support the decision is obiter dicta, and it has 
not the force of law and is not binding upon the judges in future 
cases. 

Precedents arc of two general kinds : first, those which create law 
for the future ; and, seconil, those which merely declare the preoxisiins; 
law. The latter are naturally much more numerous than the former, 
though creative precedents arc far more important. Precedents have 
also been classified as authoritative and persuasive. An authoritative 
precedent is one which the judges in future cases must follow whether 
they approve it or not; a persuasive precedent is one which is not 
obligatory but will be taken into consideration and given such weight 
as in the opinion of the judge it seems to deserve. Examples of autho¬ 
ritative precedents are the decisions of the superior courts, which are 
binding upon all inferior courts; examples of persuasive precedents arc 

"*Ci>mp.irc Gray, op. cit., p. W8, and Salmond, article cited, p. 376. Oim- 

parc also Diccy {op, cit.. *185), who points out that while on the Continent pre¬ 
cedent is of less weight than in England, it nevertheless counts, and in France 

especially 3udge-made law—/<i jurisprudence, as it is called—is by no means 

lacking. 

Essays in Jurisprudence and Ethics,” p. 237; also his ” First Book of 
Jurisprudence” (2d ed.), pt. II, ch. 6. 
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the decisions o£ foreign courts (especially as among Anglo-Saxon 
countries) 

The Principle of Stare ZJccwie— W'liile, as stated almve, judi¬ 
cial precedents of an auihoritaiive character are generally binding on 
the judges, they are at liberty to depart from them (and superior courts 
may even overrule them) when in the opinion of the judge they are 
wrong because contrary to law or reason, although in practice this is 
rarely done in the United Slates or the British Empire. In those 
countries, the doctrine of stare decisis is a fundamental principle of 
jurisprudence, and while it tends to sacrifice the rational development 
of the law to the maintenance of certainty it is l>elieved that the advan 
rages of the latter outweigh in the long run the disadvantages- When 
a precedent has been established, rights become vested under it, and 
contracts are entered into in the expectation that it will Ik‘ maintained. 
Justice, therefore, may require that the precedent sliould be allowed 
to stand although it was originally foundeil on error. “ It is better,” 
said Lord Eldon, “ that the law should be certain than that every jndge 
should speculate itpon improvements in it." But on the continent nl 
Europe a diflerent view and practice prevail. Hiere it is Indieved that 
the disadvantage of following an outworn |>recedenr or one which w ts 
wrong from the first is greater than the temporary or occasional incon¬ 
venience or injustice which may result from disregarding it. niu* 
development of the law should, therefore, proceed along the lines f)i 
rational principles and abstract justice rather than upon the strict rule 
of stare decisis. As to which system possesses tile preponderance t)f 
advantage, there will probably always be a difference of opinion and 
practice.^’’' 


II. OROANr/ATIO.V 01-’ THE JUDICIARY 

Principles of Organization. —^The judicial organ <• very where* 
differs essentially from both the executive and legislative organs. 
Subject to the qualifications mentioned in the chapter on the executive 
organ,"" the supreme executive power is to-day universally intrusted to 

"^^The nature, kinds, and binding force of precedenfs .'ire lucidly discussed 
by Salmond in the article cited alxjve. 

The merits and defects of judicial legislation are luminously discussed by 
Dicey, op. cit., pp. 393 ff. “^"Scc p. 681 stipra. 

CAR. P.S--46 
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a single magistrate while the legislative power is exercised by a more 
or less numerous assembly, usually consisting of two chambers. The 
judicial power, on the other hand, is exercised neither by a sins^Ie 
magistrate nor by an assembly, but by a series of magistrates or collc^i. 
ally constituted tribunals usually hierarchically organized one akwi* 
another, with a supreme court of review or cassation at the apex.*^® In 
Anglo-Saxon countries the courts, except those of appeal, usually consist 
of a single judge, while in Oermany, France, and the continental ; 
European countries generally the system of pUtralitc des jitgcs exists i 
for all the courts except those of the justices of the peace; that is, thtv I 
arc collcgially organized. Thus, in France the tribunals of first instance ! 
arc composed of from three to fifteen judges, the courts of assizes (•{ 
three judges, and so on, no judgment being valid unless it is rendend 
by at least three judges. In France and continental Europe gcneralK 
the idea of justice dispensed by a single judge has never found gcner.il 
favor, and the notion persists that the authority of a judgment hears .1 
certain relation to the number of judges who render it. Plurality if 
judges, it is believed, affords a safeguard against arbitrariness an I 
enables the court in criminal cases to resist more effectively the influ' 
ence of the public prosecutor."^ But this system necessitates a great 
multiplicity of judges—there are more than five thousand in France and 
nearly as many in Germany—and consequently a heavy budget for the 
department of justice, even with inadequately paid judges. For thi^ 
and other reasons, some ministers of justice in France, especially in 
recent years, have proposed the abolition of the system of “plurality ' 
and the substitution of a system of single judges for the lower courts.^’ 

Italy, fornicrly, there were five supreme courts, or a)urts of cassaiiop. 
sittin;; in live differenl cities and havintr co?irdinate iurisdiction, so that no oik 
w.ns superior to the others in their jurisdiction or authority. Since the advent 
Mussolini, however, four of them have been abolished, leaving onlv tint at Romi. 

Supreme cmirts are of two kinds: first, tribunals of review, with power t«i 
ret'ise the decisions of the lower courts, as in Great Britain .ind the United Stairs : 
and, second, courts of cassation, having mainlv only jurisdiction to **break*' t^r 
qu.ish the decisions of the lower courts, in appeal. Such, with slight exception'^, 
is the French Court of Cassation. 

"®The French antipathy to judgments rendered by a single judge finJ' 
expression in the old French proverb; ;«ge uniaue, jtise inique. 

As to this, and the organization of the French cou’-ts rcncrallv, see mv 
article “The French Judiciary,** Yale Law lour., vfd. XXVI fl917), pp. 349IT- 
and the authorities there cited. As to the organization of the German courts 
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The large number of judges in Germany, France, and the Continental 
countries generally forms a striking contrast to the organization of the 
judicial systems of Great Britain and the United States, where the 
number of judges is, in comparison, relatively small.**- 

Another difference between the Anglo-American and Continental 
systems is to Ik* found in the British and American practice by which 
the judges go “on circuit" from county to county holding court in 
different towns; that is, for the convenience of litigants, the courts gi) 
to them instead of reijuiring them to seek out the court in a distant 
community. In continental Europe, on the other hand, the courts are 
■‘sedentary” or localized, that is, they generally sit always in a parti¬ 
cular town and litigants must take their cases there to have them 
decidecl.**® 

Perhaps one advantage in the organizatirm of the judiciary on the 
continent of Europe as compared with that in most «)f the American 
states is to be found in the more unified and integrated character of the 
judicial system. In late years there has been a movement in the United 
Slates looking toward the reorganization of the stale judiciariis so that 
the whole judicial power of the slate (at least the civil jurisdiction) 
shall be vested in one great ccjurt, of which all tribunals will be 
branches, departments, or divisions.”^ Actual steps in this direction 
have recently been taken in several states (notably in Ohio, Wisconsin, 
Massachusetts, and Oregon) by the creation of judicial administrative 
councils to supervise and cotirdinale the work of the courts, and in V>22 

my article “The German Judiciary,” Pol. Set. Omir., vul. XVII pp. 4JKI1T., 

and the nuthfirities there cited. 

England for example, with a fwpulaiion of more than ^O.IKKUMK) inliahi- 
tants, the total number of judges who actually exercise judicial functions hardly 
exceeds one hundred. Compare Lowell, “'Phe Clovernmeiil of England," vol. II, 
ch. fiO, and Lawson and Keedy, "Criminal Procedure in FiiglantI," fottniul of t/ir 
.inter. Institute of Criminal Latv and Criminnlofiy, vol. I, pp. *5W, 761 fT. 

There were in Prance, at the time of the Revolution, some wlwi advocated 
the English system of "circuit" courts (fufics amhnlantei)^ and advocates of 
it arc not lacking to-day, but it has never fotiiid gctieral favor in F'ranee. .See 
my article on “The French Judiciary” ciictl above, p. 351. 

***Siich a proposal, drafted bv Dean Pound «»f Harvard University, w.is made 
by a committee of the American Bar .Association in I9(F>. See Harley, ‘‘A Unilied 
Court System,” address before the Nebraska Stale Bar Associatioti ; address by 
Dean Pound licfore the Minnesota Bar Association; address by Kales before 
the Chicago Bar Association in Ifll 3, and Smith, “ A Modern Unified Court,** 
iiddrcss before the Mississippi State Bar Association, 1915. 
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a bill was passed by Congress creating a council of judges to supervise, 
the work of the federal courts.”'’ Tlie new constitution of Louisian.) 
(1921) provides for a more highly unified system than is to be found 
ill any other American state. 

Organization of Courts in Federal States^ —In states haMn^ 
the federal system of government there are usually two separate and 
distinct series of judicial bodies, one to exercise the national or general 
jurisdiction of the whole union, the other the local jurisdiction in eacn 
component state. 

'‘rhis is not necessarily so, however, as the organization of the 
German judicial system clearly shows. Instead of two separate and 
distinct systems, one to exercise the judicial power of the federation 
{Reich) and the other that of each individual state {Ijund)^ there is :i 
single uniform system for the ft'deration and the states, all the court > 
being organized under national law and exercising their functions in 
accordance with a uniform code of procedure. Thus the entire judicial 
system of the country, from the Ixittom to the lop, rests upon tlv. 
same basis ; the competence and procedure of all the courts are deter 
mined by national law, and they arc held by judges whose qualifica¬ 
tions and temire are prescribed by the same authority. There is no 
division of jtirisdiction between the federation and the states ; in short, 
the federal principle has no place in the judicial organization of that 
country. Nevertheless, with the exception of the Rcichsscricht, the 
courts are all regarded as state tribunals rather than as national cotirfs. 
the judge.^ being appointed by the state governments and their com¬ 
pensation being determined and provided by the same authorities. 
Moi\*over, they exercise their jurisdiction in the name of the local 
governments and are .subject to the oversight of the states in which 
they arc situated. As there is one uniform judicial organization for 
all the German states, so there are common national codes of civil and 
criminal law and of procedure. Thus neither diversity in judicial 
organization nor diversity of law exists in Germany, though the state 
is federal in its organization. 

In the United States, on the contrary, there arc as many systems 

**”Scc the Journal of the American Judicature Society for June, 1923, p. 5, 
and June, 1924, p. 245, and especially Potts, “Unification of the Judiciary,” ibid; 
1924, pp. 85 ff. 
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i)f judicial organization and of law and procedure as iliere are Mates. 
Each individual cominojiwealth organizes its own judiciary and frames 
its own codes of law and procedure, according to its own notions and 
its own conception of its Icjcal needs and conditions. Ni vertheless, ilu re 
is in reality far more of resemblance than of diversity, owing to the 
common basis which is aiTonled by the common law, upon which the 
legal system of each of the '.tales (except Louisiana) rests. T'liere are, 
of course, variations, but in essentials there is remarkable .amilarity and 
uniformity. Only in a limited sense are the courts of i»ne state regank il 
by those of another as loreign. The constitiiiion j)f the United Slates 
rei]uires that the courts r;l each state shall give full ftiith anil credit lo 
ihe records and judicial proceedings of the other states ; and the spirit 
of judicial comity- the deference paid by the courts of one stale to the 
decisions of the others- wh/uh characterizes interstate judicial relations 
constitutes a powerful unifying force. This rule of comity, together 
with the full faith and credit provision, makes possible the imforcement 
in one .state of rights acquired in others and likewise contributes to tlie 
prevention by one of acts which would infringe on prohihiiions created 
by others.*® 

Two General Types of Courts. —Tn all countries the judicial 
rril)unals are of two kinds : first, tliose which may be called the ordi¬ 
nary or regular court.s, whose normal function is the decision of legal 
controversies between individuals and the trial of criminal cases ; and 
second, those which may be classified as extra(>rdinary or special courts. 
In the latter category may be placed the administr.itive ccairts, military, 
commercial, and industrial courts, labor arbitration courts, courts of 
claim.s, con'iliation courl.s, jirobate court.s, customs courts courts of 
impeachment, coii.sular courts, and various others. A good many of 
those in this latter category <*xercise only what is known as viJtintary 
or non-contentions jurisdiction. 

Administrative Courts. —Tt is inipi»s.sible here to rou'iider the 
organization and functions of the miiliif.irious speci.d tril^unals wliich 
are found in the different countries. It must suffice to discuss hrielly 
the most important of them, namely, the admini.straiive courts which 
are found in Fr.mce, Germany, and a goodly number of other conti¬ 
nental European countries. In these countries the administrative courts 

•^‘'Compare llaklwin, “The American Judiciary,” p. 182. 
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have a separate and distinct organization, they constitute a system 
parallel with that o£ the ordinary judicial courts, they are charged 
with deciding controversies mainly involving claims against the state, 
and they apply a body of law separate and distinct from that of ilu* 
civil law. The idea of the separation of the administrative jurisdic 
tion from the ordinary civil jurisdiction originated in France at ilvj 
time of the Revolution and was a consequence of the general repui; 
nance to the control which the judicial courts hail exercised over the 
administrative authorities during the old regime. The feeling \\.\> 
that if the judges were allowed to decide controversies arising between 
the state and its administrative authorities, on the one hand, and 
private individuals, on the other, it would result in judicial interference 
with the operations of the government and impair the efficiency ol 
the administration. It was accordingly provided by law (Act i>l' 
August 16, 1790) that the judicial and administrative functions should 
be kept separate and distinct and that the role of the judicial courts 
should be restricted to the decision of cases arising under the civil 
and criminal law.^‘ At first the decision of administrative controver 
sies was left to the administration itself, but in lime a series of sped \\ 
administrative tribunals or councils were created to exercise thi'^ 
function. They are the council of prefecture in each department il 
circumscription and the Council of State at Paris, which serves ls 


In many of tlic German states, administrative courts modeled largely 
the French system have existed since 1875, although in Cicmiany, unlike Fraiic’. 
the administrative judges arc irremovable by the government. The new German 
const! til lion (Art. lit/) requires tlic establishment ot adiiiinistrarive courts “f«»r 
the protection of the individual against ordinances of the executive" both in tii' 
/ic'/r/i and in the states where they do not actually exist. In Italy since Isyit .« 
system of administrative jurisdiction and of administrative courts jutterned altci 
that of France has existed. Hy an amendment to the Swiss constitution of Octuhc! 
25, 1914, provision was made for the establishment of a federal administraii\;. 
court. In Hclgiiim there are no adniinistratixe courts, and the reiiiedy of .in 
injured inilividual is similar to that in Faigland and the United Suites. Sc 
Reed, “(Tovernment and Politics of Hclgium," p. 111. 'I'hc constitution of 
Finland (Art. 57) provides for the establishment of a supreme administratis e 
court. Tlie constitution of Poland (Art. S6) provides for the creation by staliiti 
of .1 s|H;cial competence court (tribunal of conflicts) to decide conflicts of juris 
diction between the administrative authoritic.s and the courts, 'riic constitution 
of Czechoslovakia (Art. 96) declares that the judicial power shall he separated 
from the administrative power, but it does not spcciBcally require tlie establish 
ment of administrative courts. 
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the supreme administrative court, as the Court of Cassation is the 
supreme judicial court. The Council of State has the final jurisdic¬ 
tion, with some few exceptions, of questions involving the legality of 
all acts of the administrative authorities from the president of the 
republic down to the village mayor, and it may annul those which 
in its opinion are ultra vires and award damages to the individual 
who has sustained injury in consequence of siicli acts. In somewhat 
the s.ime manner as the linglish courts have built up the common 
law, the Council of State has developed a large b(Kly of adminisir.itive 
case law {jiirispriulcncc) relative to the responsibility of the slate and 
its local governmental agencies for their acts—a responsibility which 
has l>een gradually extended until to>day it is almost as absolute as 
the liability of a private employer of labor for injuries sustained by his 
employees. Originally established to protect the administrative atitho 
rities from interference on the part of the judicial courts, the adminis¬ 
trative jurisdiction has become the prtHector of the individual against 
the arbitrary and illegal acts of the government and its administrative 
agents, and it may be safely said that in consequence of the extremely 
liberal jurisprudence which the 0)iincil of Stale has built tip anil ilie 
s(jlicitude which it has shown for the protection of the individual 
against the wrongful acts of the government, the individual in France 
to-day enjoys a greater degree of prcHection against such acts than 
exists in any other country. In France, if he suffers an injury at the 
hands of the stale or its administrative agents, he can sue the stale 
in the administrative courts and obtain a pecuniary indemnity, where¬ 
as in Kngland and America, where a dilTerent rule prevails, he cannot 
generally sue the stale, but must be content with a damage suit against 
the particular officer or agent who committed the wrong and who is 
personally responsible. In many cases, such a remedy is ineffective, 
as where the officer is insolvent and unable to pay the judgment 
recovered. 

In France a suit against the slate is a very simple matter ; no 
attorney is necessary ; the cost of bringing the case before the ('oimcil 
of State is only a few centimes ; and cases are dispatched with remark¬ 
able celerity. The remedy thus provided is availed of upon a large 
scale, and many thousands of cases are decided every year by the 
Council of State. 

In Germany a distinction is made between the state as a natural 
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person and the state as Fis\us or Ftsc, and the individual who has a 
claim against it by reason of tortious acts committed by its agents can 
cither sue the agent in the ordinary courts or the state as Fisl(us, 
This privilege was definitely provided by a law of May 22, 1910, and 
by Article 131 of the new constitution of the Reich it was extemlcd 
to apply to the acts of all public servants, national and state. Unlike 
the French rule the (icrman laws make public servants liable not milv 
for their perscmal faults but also for acts committed in their olfici.!! 
capacity, and the principle of liability extends to military as well is 
civil servants. 

The Anglo-American System. —In Enid^uid and the United 
States, and in countries generally where English legal institutions have 
been introduced, the doctrine of administrative jurisdiction, as it is 
known and practiced on the continent of Europe, is little known. 
There the doctrine prevails that the state is never liable in tort nor in 
contract except under the procedure of petition of right. There 
administrative law is not a separate branch of jurisprudence, and speci¬ 
ally constituted administrative courts with jurisdiction over controver¬ 
sies between private individuals and public officials do not exist, at 
least not in the form in which they are found on the Continent. 
Disputes between the public authorities and private citizens, like diffe¬ 
rences between private individuals themselves, arc decided by the 
regular judicial courts and according to the ordinary law of the lanJ. 
The private citizen who is injured by the action of the public autho¬ 
rities has exactly the same remedies that he would have if the injury 
had been committed by another private individual, that is, a personal 
damage suit against the wrong-doing officer. In short, there is one 
law and one court for the* citizen and the public functionary alike.”** 


**** Nevertheless, both in Engl.nnil and Amcric.i, there arc numerous ho.ards 
commissions, and authorities which possc.ss what mav nut impn^pcrly he described 
.IS administrative jurisdiction, that is, they determine the claims of cmphiyccs 
against employers even when the state is the employer. They arc, in fact, often 
referred to .as administrative tribunals; they jkisscss the |x)wcr of adjudication 
and determination in many cases, and not infrequently their decisions arc con 
elusive, and hence not subject to review' by the courts. Although they arc not a 
p.irt of the judicial systtiii, their prcKcdiirc when hearing and determining con¬ 
troversies is often characterized by the formalism of the courts of justice. Sec 
Hownian, “ .American Administrative Tribunals,” Pol, Sa, Ottar,, vol. XXI, pp. 
ff.; Powell, “ Conclusivcncss of Administrative Declarations in the I'cderal Govern- 
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The English (and American) doctrine is that all lcj;al controversies 
must be decided by the ordinary judicial courts because the theory of 
the law assumes the supremacy of the latter and the notion of admi¬ 
nistrative jurisdiction is inconsistent with this theory. Tlie right to 
sue the state is not admitted except where it is exj^ressly conferred by 
statute, and when it is conferred it is usually subject to restrictions 
which often make the action difficult. “In lingland,” observes Dicey, 
“ the idea of legal etjuality, or of tbe universal subjection of all classes 
to one law administered by the ordinary courts, has been |)usbe{l to 
its utmost limit. With us every official, from tbe prime minister dnwn 
to a constable or a collector of laxis, is under tbe same responsibility 
as any other citizen for every act done without legal justification. Tbe 
reports abound with cases in which officials have Iven brought before 
the courts and made in their personal capacity liable to punishment «)r 
to the payment of damages for acts done, in their official capacity.”**® 
“Every act of public aiitbority, no matter by whom or against whom 
it is directed, is liable to he called in cpiestion Ix'fore an ordinary 
tributial, and there is no other means by which its legality c.m be 
questioned or established.”®'* Dicey emphasizes what be* calls “the 
rule of law,” a rule which in England and America makes public 
servants liable for their acts eqiiallv with private individuals, and he 
contrasts this rule with what he calls the privileged ))osition of public 
servants in France and CkTmany. To him the very essence of the 
droit adniinistratif is the “special position” of functionaries in respect 
to their immunity from responsibility, but in f.icl this imnuinity is 
only one aspect of it. 

Criticism of the Continental System. —Tn botli I'reat Britain 
and the United States there is a prejudice against tin* Continental 
system of administrative law and administrative iitrisdiction and a 
popular belief prevails that the administrative iudges are tiot indepen¬ 
dent, that they render their decisions at the behest of tbe governtnent, 

rnent,’* . Inur. Pol. Sci. Rcr.. vol. T, pp. PilMmrv. “ Adtninistr.iiivc Trihii- 

Ttals/’ Harr. Imw Rrs’., veil. XXXVI, pii. 411^ and Meali*, “ Kvp.insinn nf 

American A<lniinisiraiive Law,” Harr. Latr Rrr., vdI. XXX pp. 4^) 

ff.; Ashley, “Local and Central Government,” pp. Redliili ainl Hurst, 

“Local Government in England,” vol. 11. p. W: aiKl Dickinson. “ .■\ihninislralivc 
Tustice and the Supremacy of the I..;i\v in the United States” (1027), pp. 5IT. 

Cl/., p. ISO. ®'MU*dlich and Hurst, op. at., V(il. II, p. 3G5. 
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that they do not decide cases according to fixed rules of law, that 
public officers arc legally irresponsible and protected against damai^v: 
suits, and the likc.*^^ This prejudice is, however, based in large part 
upon misunderstanding, and English and American jurists are not 
lacking who frankly recognize the obvious merits of the Continental 
system. Every Dicey has expressed admiration for the skill and in¬ 
genuity which the French Qjuiicil of State has displayed in building 
up from year to year a vast system of jurisprudence and in devisin-^r 
remedies for the protection of private individuals against the arbitrary 
and illegal conduct of the administrative authorities, and he admits 
that the French system does posst'ss merits which Englishmen do not 
always recognize. 

The Criticism Answered. —^'I'lie criticism that the systimi oi 
administrative law is fundamentally wrong because it is based on the 
principle of inequality between the official class and the body of privau* 
citizens is not well founded. Iti fact, there is no country in which 
the individual is on an absolute fcKiting of equality with public officials 
as to his privileges and immunities or where a public officer can Is¬ 
sued by a private individual without restriction.^- Dicey's conception 
that on the Continent public servants arc in effect “chartered 


See especially the criticism of Dicey in Iiis “Law of the Constitution" 
(2d eil.), lect. V, and liis article “The Droit Administrutif in Modern Frciicli 
Law,” Utw Qiiar. Rev., vol. XVII (1*^1), pp. .?t}2 If. Uiii in a later edition of 
Iiis hook Professor Dicey admits that his earlier criticism w.is based, in pari, 
on misinformation. Compare also Lowell, “Cioveniment aiul Parlies in Europe,’’ 
vol. I, p. 5S, who asserts that the administralive jud^jes arc largely siilijecl t«i 
the control of the government which appoints them and may reiiifive them .n 
will, and that in France there is one law for public ollici.ils and another for 
private citizens. Mr. Lowell, in his more recent work (m the “(jovemment of 
I’ngland,” vol. II, p. SlD, apparently takes a more favorable view of the Freiicli 
administrative courts. 

“-I'omparc CoiHlnow', “Comparative Admfnisiratixe Law,” pp. 11 12, and 
Parker, “State and Ollicial Liability,” Hurv. Lutv Rrv. (PHIb), pp. 335, 337, 33'A 
and the reservations of the English Public Authorities Protection Act of 1893, 
which places restrictions upon the right of the citizen to bring damage suits 
against public ntlicials. It may be remarked that in Australia by an Act of 1903 
the government of the commonwealth w'as jiiade liable in tort in every case in 
which the relation iK’tween the commonwealth and its ulllccrs is such that accord¬ 
ing to the ordinary principles of law, the dextrine of respondeat superior would 
apply. By the same act the old procedure of petition of right was abolished 
and the state wms placed in the position of an ordinary litigant. The old 
doctrine of the irresponsibility of the state for the torts of its agents appears to 
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libertines” is absurd. As Professor J. H. Morgan of the University 
of London very accurately remarks, “ what administrative law does 
ill France and still more in Cjermany is not to exemj^t public olficers 
from responsibility where in this country | England 1 they would he 
liable, but to extend that liability to cases where in this country they 
would be immune.”®^' The criticism that the French administrative 
judges arc not independent because, unlike the judges of the judicial 
courts, they are removable at the pleasure of the government, has in> 
foundation in fact since no one of them has ever been n nioved since 
the establishment of the Thinl Republic and is not likely to he in 
the future, and there is no known instance in which the government 
ever attempted to exert pressure upon them to obtain a decision in its 
favor. In fact, they have shown greater indepeiulenci' that have the 
judges of the Oiurt of Cassation, and in hundreds of instances tliey 
have decided cases in favor of private imlividuals ami against the 
governmeni when the Court of Cassation would h.ive decided in favor 
of the government. Their decisions, it may he remarked, are more 
often based upon considerations of equity, recourse to tlie C'oiincil ot 
State is more simple and less expensive, and whenever the injured 
individual has a choice he does not hesitate to bring his suit before 
the Oiiincil of State. For this and other reaMins, tlie role of guardian 
of private rights which once belonged to the Ca)url ol C'assation lias 
definitely passed to the Council of State, and to-day the French people 

Ik.’ losing some of its sacrosanctiiess .iho in the United Sl.Ue.. Hy an Ati of 
Congress passed in VJ22 the Executive ilepartnienls oi ilie n.ilion.il go\eriinienl 
were made liable for damages or loss not exceeding Sh'Ol) snsiaincd liy priv.iic 
individuals on .icconnt of the negligence <»f any olliicr or l•ml)Ill\^■e ot ihe ;;f>\em¬ 
inent acting within the scope of his legal aiilljorily. hy an Aii iif l‘»Vl tin’ 
government was also made liable for injuries committed !>y Shippiiig Hoard 
vessels engaged in ordinary commerce and hy an Atl of I'*-’ liahilily \yai 
exiendcd to damages clone hy public vessels. This .«nd olli-.r similar legisl:iii«>n 
is summarized hv Horch.ird in .-infer. Jfi/r. .Issffc. lour., vol. XI, p. and in 
the Yule Law lour., XXXIV, pp. 32 ft. . , 

■*'*Sce his introduction to Rohinson's "Fnhlic Authorities and l-igal laa.’ihty 
(1925), especially pp. fd ff., where an able defense of dii droit tulnfiiu^tyatif 
against the criticism of Dicey and others will he found. Prolessor Morgan pfiiiiis 
out that the nature of the droit iidniinistratif is much misundersicH>d in England 
and that in France and Germany the inclisidiial is heller proiecled against the 
arbitrary and illegal conduct of the goxeriiment than he is in iMigl.iiid. (aimparc 
also Marriott, op. at., vol. II, p. 27<; Allen, “Hnrcaiicracy Triumphant.” Ouar. 
Rev., vol. 240 (1923), p. 247 ; and Parker, “The Rule of Law,” Political Quarterly, 
May, 1914, pp. 117 ff. 
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look upon it somewhat the same respect and confidence with 
which the people of the United States regard their national Supreme 
Court"* 


III. Appointment, Tenure, ant> Removal oh Judges 

Qualifications of Judges^ —^Tlie peculiar fiinetioiis of courts ui 
justice arc such as to require that the judges should possess in a special 
degree learning, impartiality, integrity, dignity, and independence of 
judgment. “ Whatever,” said Edmund Rurke in his “ Reflections on 
the French Revolution,” “is supreme in a state, it ought to have, 
much as possilile, its judicial authority so constituti'd as not to depend 
upon it, but in some sort to balance it; it ought to give security to in 
justice against its power ; it ought to make its judicature, as it were, 
someihing exterior to the state.” If the judges lack wisdom, probity, 
and freedom of decision, the high purposes for which the judiciary is 
established cannot be realized. 'The existence of these necessary 
qualities depends in large measure upon the method by w'hich the 
judges are selected, the length of their tenure, and their freedom from 
control on the part of those who ch(M>se them. 

Choice of the Judges ; Election by the Legislature^—'ria^ 
existing methods hy which judges .ire chosen in the ilillerent states c»f 
the world are the following : (u) election hy the legislature ; (b) elec- 

The litcniliire dealing; with Ctiiitinental, and espcci.illy French, adminisini- 
tivc law is very extensive. I liavc discussed the French system in an .irlicic 
entitled ** Judicial Coiitml nf Administrative and lA'gislaiive Acts in Fr.iiicc,” 
Amcr. Pol. Sci. Rcr., vol. IX, pp. ^*>7 IT.; in an article CMilitled “ French Adminis¬ 
trative Law,” in Yitlc luitv Jour., vul. XXXIII (1924), jip. W IT., where 
numenius ciMticins of the aiiiiiurities will he fniinil, and in a nionojrraph entitled 
‘ La conception Anglo-Americaine du droit administraiif ” (192*1). See also 
Diigiiit, “The iTcnch Administrative Courts,” Pol. Svi. Qiutr., vol. XXIX (1914), 
pp. 38‘>lT.; Lowell, “The Covernmcni f»f Faij»land.” vol. 11, ch. ; Dicey, “J.a\v 
of the Const! Ill tic in ” (2d and 3d eds.), led. V ; also his “'Fhc Droit .iJmiuistratiJ in 
Modern French Taiw,” Iauv Ouur. vol XVII (1*H)1), pp. 3(12 If. ; Wyman, 

“Principles of Administrative Law” (ISMH), (^rHulnow, “Comparative Adminis 
trarive Law” (1903), vol. 1; Sidgwick, “Elements of Politics” (1S97), pp. 

W ; Parker, “State and Clfticial IJahilitv,” Harr. Tjuv Rrr., vol. XI.\ (l'’0I>), 
pp. 335 ff.; \V^i!ton, “The French Administrative Courts,” 13 III. lutir Rev. (1918), 
pp. h3fT.; Robinson, “Public Authorities and Legal Liability” (1927) ; Marriott, 
“The Mechanism <»f the M<Klcrn State” 0^^27), vol. 11, pp. 269 IT. and 296 fT.; 
and the standard works on the Droit Atlministratif by Barlhclcmy, Hniiriou, jeze, 
laiferrierc, Ducrocq, and others. As to German administrative law', see especially 
Meyer, “ Deutsches Vcrwaltungsrecht.” 
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tion by ihe people ; and (c) appointment by the executive, cither 
absolutely or from a list of nominees presenteil by the courts, or with 
the concurrence of an executive council or the upper chamber of the 
Icjtjislature. Choice by the le^jislalurc has not commended itself iteiie' 
rally to statesmen because it renders the judiciary to a certain extent 
dependent upon a cocirdinale ilepartment of the i;overnment, in 
violation of the principle of the separation of powers, b'urthermore, 
the system of legislative choice usually means, at least in the United 
States, nomination by a party caucus and often a parceling out of judi¬ 
cial positions among the political divisions of the state with reference 
to geographical considerations rather than fitness for the judicial 
office.**"' In short, as a great jurist has pointed out, it pn sents “ t*Mi 
many (xrcasions and loo many temptations for intrigue, party prejudice, 
and local interest to secure a judiciary best calculat(‘d to promote the 
ends of justice.”**** Choice by the legi'^laiure was a favoriii* method 
of selection in the American stales for a time after the Revolution, 
a circumstance due to the [mwailing jealousy of the execiitivi* on the 
one hand and the distrust of popular election cm the other. This 
system, however, has been abaniloned in all the i\meri.an stales but 
four,**" and is not followed in any Kuropcan countiy exci‘pt Switzerland, 
where the judges of the federal tribunal .ire chosen by ilv legislative 
assembly of the Omfederation. 

Election by the People. —^The system of po]»uIrir electii»u of 
judges was first introduced in France in 1790, for the reason that it 
was the system most conformable to the theories ol popular M>vereigniN 
and the separation of powers, iwcj theories which dominated the poli- 
tic.il thought of the French Revcdiiiionisis. In the lirsi elections which 
loc)k place after the adoption cif ih.e system, the results were uol dis¬ 
appointing, and a good many abb* and eminent judges were elected, 
although only about one sixth of iln‘ voters participated in the election. 
With the establishment of the republic, however, in 1792 and the 
ascendancy of the radical party to |M)Wcr, the jiidees elected in 17‘X) 
fell under suspicion, they were denounced as aristocr.its liostile to the 
principles of the Revolution, a “purging” of the judici.iry was de- 


Baldwin, “The American Judiciary,” j>. 312. 
••Kent, “Commentaries,” vol. I, p. 292. 

Rhode Island, Vermont, South Carolina, and Virginia. 



724 


THE JUDICIARY 


mancicci, and new elections were ordered by the National Assembly 
before the expiration of the terms of the judges who had been elected 
in IT)0. The results of the elections which took place in 179.^ were 
deplorable ; hardly any of the distinguished sitting magistrates were 
reelected ; only a few of those who were elected were lawyers; and 
among those who were chosen were engravers, stone cutters, clerks, 
gardeners, and common laborers. Tlie public confidence in such a 
magistracy was so low that litigants generally chose to settle their 
disputes by arbitration.**” With the advent of Napoleon the system uf 
popular election was abolished, and from then until now there has 
been little public sentiment in France in favor of a return to a system 
which was so thoroughly discredited by the results of the election 
1793.*”* 

The method of popular election is now the rule in the great 
majority of the states of the American federal union,*®** though outsiiV* 
of the United States it has made hardly any headway. In Ruropc 
and in the British self-governing colonies it is unknown, except occa- 
siotially for the election of inferior magistrates,*®** and even in the 
republics of Latin America, where democratic government has made- 
great advance, at least in theory, popular election of the judges has 
found little favor. The chief dis;idvantage of popular election is that 
it is apt to secure a judiciary at once weak and lacking in independ- 

**** As to the facts see Picot, Lit rvjortne judidaire, p. 274 ; Malcpcyn*. 
recruitement dc la magistrature, ch. 3; Duuarchc, in the Rci\ Pol. et Piirl., vol. 
p. l.ffl, and my article on “The French Judiciary,” Y(dc Latu Jour., vol. .NXVI 
(1917), p. 360. 

®®IUit in 18S.I M. Clcmcnccaii, then le.-ider of the Radical parly, advoc.iicil 
popular election ns being preferable to the system r)f appointment by the minister 
of justice, which he denounced as vicious f<ir the reason that it meant “ p<4ilic.il ” 
appointments and the consec|iient impairment of the independence of the judiciarv. 
See Dehesdin l^c rerrnitrmcnt ct Vavancenu^nt dcs magi struts, p. 109. Otlier well- 
known French staresmen who advocated ptipular election were Jules Simon aiul 
Jules Favre. In lSiS3 the Chamber of Deputies passed a bill providing for tlif 
popular election of the judges, hut upon reconsideration, the chamber rescindeii 
its action. A restricted form of popular election is found in the existing methtHl 
of choosing the judges of the commercial courts and the members of the councib 
of prud'hommes. The former arc elected by men and women who arc cngagcil 
in business, ilic latter by employers and employees. 

^®®In thirty-eight states the judges of the highest courts arc elected by the 
people. 

In the Swiss cantons the judges of the lowest courts {Amtsgerichten) arc 
generally elected by the people. 
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cnee. Where such u methud prevails the election is usually made 
from candidates who have been nominated by party conventions or 
by primary elections following campaigns through the mire of which 
the judicial ermine must often be dragged. The qualities which 
distinguish an able and fearless judge are not usually those of the 
successful politician ; and hence judges frequently make poor candid 
dates, and are sometimes defeated by men of less fitness who are better 
gifted with the art of winning votes. Moreover, the masses of voters 
do not always possess the discrimination and understaniling necessary 
to appreciate the soundness of judicial opinions, and hence the judee 
who renders a decision that does not meet the approval of public 
opinion, liowever sound ^ may be in law, can be rei'lected only witli 
difliculty if at all. In the judicial history of the American states, 
where popularly elected judiciaries are mf)st common, instances are not 
lacking of the defeat of able and distinguished jurists because of 
unpopular judicial opinions rendered by them.’'*" Moreover, the neces¬ 
sity of submitting themselves and their legal opinions at frecpient 
intervals to the judgment of the masses creates in the judges a strong 
temptation to shape their decisions and indeed their whole judicial 
conduct in such a way as to meet the approval of those to whom they 
must look for reflection. No judge should be exf'Kised to the necessity 
of having to curry popular favcir in order to retain his oflice. As 
Chancellor Kent will observed, the fittest men arc likely to have “ t«K) 
much reservedness of manners and severity <)f mf>rals to secure an 
election resting on universal stifTrage.”’^* It lowers the character of 
the judiciary, lends to make a politician of the judge, and subjects ilu* 
judicial mind to a strain which it is not always able to resist.'"'' In 


Fi)r some liistoricnl examples i)f the defeat f>i j'de .ind disiinj»iiislied 
judges because of the iinj^opidarily <»f their judicial (»piiiic>ns, see lialdwin, 
'‘American Judiciary,'* pp. .512-321. 

“ Commentaries,*’ vol. I, p. 292. 

’®^Scc further on the popular elciti«»n of judges, I^mein, “Dmii cnnsiiiu- 
tionncl** (5th cd.), pp. 515 fT., and Mill, “ Representraive (aivenimenr,” pp. 251 ft. 
For a strong argument against a popiilarlv elected judieiarv see also l.axeleye, “l.e 
^iivcrncment dans la democratie,” v»il. 1, pp. .320.331. "/w/ plus wanvoisc 
institution** .says Laveleye, **qtt'on rvnrontre tmjourtVhui dans la plupart dc< 
l^tats-ZJnis, et peuUrtrc la settle qui soit lonrierctnent mattraise, cst la niavictraturr 
flu. Les consequences n*et sont pas partout egalement rcgrettahles. Mats riles 
sont. parfois detestables." A judge, says M. Coumoiil (Traite du pottvoir jttdu 
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some states the evils of the system of popular election have been re¬ 
duced to some exieni by the introduction of non-partisan primaries by 
which judicial candidates are nominated, and by separating the judicial 
elections from other elections and holding them at a different tlutc. 
In a few states also (f(;r example Wisconsin) and in some of the larger 
cities (notably Chicago and New York) the influence of the bar in 
recommending suitable candidates to the electors has likewise at times 
produced favorable rcsults.^^” 

Appointment by the Executive. —in nearly all countries otht i' 
than the United States the judges are apjiointed by the executive, and 
even in the United States it is the method followed for the selection 
of the federal judges and in six states for |he selection of the state 
judges.'^ In countries having the cabinet system of government, thi> 

duh'f, p. 305), cannot be impartial in the presence of electors, some of whom jrc 
his supporters and others his adversaries. 

Dean J. P. Hall, of the University of Chicago Law School, in a very fair aiiii 
impartial study of the subject, concludes that **what popular elections give us, .it 
best, is an ap|xnntment by party leaders, or a popular choice between siicli 
appointments,** and that ** Information collected from a large variety of reprcseni.)- 
tive sources of professional opinion seems to indicate that in only three out ot 
the thirtv-cight states that elect iiidges by popular vole arc the rc*:iilis considerci! 
to be generally satisfactory—lliesc lx:iiig Maryland, Iowa, and Wisconsin (iiotabh 
the latter state). In five others. New York, Pennsylvania, Michigan, Minnesoi.i, 
anil Missouri, the system is said to give fair siitisfaction, and in all of the rest 
there arc difTering grades of professional ilissatisfaclion with it.” Sec his ariicl**, 
•■'I'he Selection, Tenure, and Retirement of fudges,’* jour, Anivr. ludiciittire Sot., 
vol. Ill (I9P>), p. 42. Sec also Hand, “The Elective and Appointive Mellunh 
of Selecting judges,” /Voey. Acad, of Pol. Sci., vol. Ill (P>1.3), pp. 130 IT.; Taft. 
“Popular Cjijvernment,” pp. 10.3 ff.; A. B. Hall, “Popular Government,*’ 

pp. 2f>2 ff.: and the symposiimi of the Commonwealth Club of 

('alifornia on “ How Shall Judges Re Chosen ? **. Jour. Amcr. fudkatunr 

Soc., M)l. Ill (1919), pp. 75flF. See also the valuable address of the late ProfesMir 
Kales entitled **Methods of Selecting and Retiring Judges” (Rul. VI, Awer. 
Judicature Soc., pp. 29 IT.). Referring to the results of popular election in 

i^l'.icago, he says the judges are really not elected tlicrc hy the people, but are 
appointed by the leaders of the party machines. Profes.sor Kales himself advocated 
the selection of the judges by a popularly chosen chief justice. A somewhat 
similar method actually exists in New Jersey, where the chancellor, apixiintcd 
hy the governor, selects his seven colleagues. 

to this see Guthrie and Miller, Jour. Amer. Judicature Soc., August, 
1921, pp. 41, 46, and a committee report in Ibid., August, 1924, p. 48. 

Connecticut, Maine, Massachusetts, New Hampshire, New Jersey, and Dela¬ 
ware, subject, in all of them, to confirmation by the legislature, the senate or the 
executive council. The New York Short Ballot Organization has recently proposed 
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means usually appointment by the minister of justice. In some couii' 
tries the choice of the executive is limited in the case of the higher 
judges to the names on a list of nominees proposed by the court in 
which the vacancy occurs.’"* On the continent of Europe, where the 
magistracy, like the diplomatic service, is a closed profession, and where 
appointment to the lower posts is by competitive examination, and 
promotion is based on seniority, the freedom of tlie minister of justice 
in making appointments is somewhat restricted. There also tlie 
l)ench and bar are strictly separated and judicial appointments are con¬ 
fined to the ranks of the magistracy, practicing lawyers rarely ever 
being chosen to judgeships as is the custom in England and the 
United States. 

The reason why the practice of executive appointment in some 
form or other has found almost universal favor outside the United 
States is the belief that the peculiar qualifications which a judge ought 
to possess are more easily discernible by the chief executive, and that 
in making his choice he is likely to be less influenced by personal 
qualities which appeal to the v(»ters generally or by party or sectional 
considerations which are ajn to determine the choice when it is mail(‘ 
by the legislature. Moreover, appointment by the executive offers a 
greater guarantee of independence on the pan of the judge than is 


that the governor he em|x>\vcrcd to recommend the candiilales for judgeships and 
that election by the people be limited to the list of names which he pro|)iises. See 
its pamphlet (undated) entitled “Proposal for Judges by (jovenior's Recommenda¬ 
tion." 

Belgium the judges of the Oniri of («issalion must be appointed from 
two lists of nominees, each containing twice as many names as there .ire vacancies 
to he filled, one presented by the court itself, the other liy the senate. This system 
represents a combination of coiiptation, election, and appoinlinent. In principle, 
it has much to commend it, and it has been advocated in France by v.irious 
and commissions on judicial reform. Sec my article on “The French Judiciary," 
cited above, p. 36.'5. Under the new constitution of ('bile, (Art. S?), the 

judges are chosen by the president of the repuhlic from a list of nominees 
proposed by the court itself. The same principle is found in the new constitutions 
of Austria (Art. 86) and of Yugoslavia (Art. 111). 

In France it is the custom, when a vacancy occurs on the Iiench, for the 
president of the court and the state’s attorney to propose the names of several 
persons to die minister of justice for his consideration. Generally, lie appoints one 
of the persons thus recommended, but sometimes, for political reasons, he prefers 
to follow the recommendation of a deputy, especially if he is an influential member 
of the minister’s party. 

CAR. P.S.— 47 
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possible under the system of popular choice when his rcelection ni.iv 
be dependent upon the popularity of his decisions.”*** 

The Method of Executive Appointment Criticized. —Nevcrtlu - 
less, no one will contend that the method of executive appoinimiin 
is perfect. Instances are by no means lacking; in the stales of ihe 
American Union where appcjimments were made as rewards for paru 
services or because of perstjnal favoritism, and the requirement that 
the appointment should be approved by the state senate or the e\e:ii- 

live council did not always serve as an effective check in preveiuiii« 

them. 

In France, where the system of executive appointment has exisiul 
since the year ISOO, there lias lx‘en much complaint that appointmeiiis 
to and promotions in the ma^istrature, both of which functions an- 
in fact exercised by the minister of iustice, arc determined in lar^i 

part by political considerations, that is, the minister is governed inn 

frequently by the recommendations of influential deputies. M. Hri.«n«l, 
when minister of justice in 1912, himself declared that the judges bad 
become the prey of the politicians.”*® 


Hall in Iiis siiuly, dU'd abn\c\ iluis cvahuilcs the s>Mem of a| pi'i>ii. 
ment bv the cxcciuivc : "Of .ill the inctluHls of selecting jikl;{es, of wliidi \\i’ 
ha\c actually had ccmsiderahlc experience in this ceniniry, that of appointincni 
die executive has nnqiiestion.ibly priKluced the ablest and most salisfactnrv cniiri^ 
Of the six states now pursuing this mclhcxl of choice, the lestinuiny in Mass.i 
chusetts, New Jersey, aiul Delaware is practically iin.inimons that the judges ar: 
usually admirably fillcil fur their tasks, and enjoy in ihe highest degree pLil)hc ..ml 
professional confidence in their ability .mil imparti.ilily. 'I'hc same praiie 
accorded to tlie Supreme Court of the United States, similarly chosen. In n«) 
elective stale do .is favorable conditions prevail. In three other appoiniive 
Connccliciit, Maine, anil New Hampshire, the judges, while not iisuallv 
the aldest mem'. crs of the give very general satisfaction, ranking in this re'‘j'e».i 
with the exceptional elective slates of Wisconsin, Maryland, and Iowa, alrc.uly 
mentioned. Probably the lower federal courts would also fall in this class." 

.\s to this see mv article on "The French Iiuliciary'* (p. .SM), cited above. 
Compare aI.so the trenchant criticism by .M. b'agiict in his "1’he Dre.’d of Rev 
ponsihilitv,** wlicre he argues that the old system of the sale of jiiilgcships 
(trnulih') was superior to the present method of recruiting the magistrate in 
France (p. 1.5). He proposes that the Court of Cassation be elected by the entire 
bixiy of judges throughout France, and that this cinirt he empowered to fill ii« 
own vacancies (p. !(M). In France, where the jiitlicial service is a career .mil 
where the magistratnre is hierarchically organized into grades and classes and 
wlicre promotions in the .service rest with the minister of justice, his control over 
the judiciary is e.spccially potent. In England, on the other hand, where judges 
are very seldom promoted from one court to another, the evil of the Frcncii 
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The ideal system of selecting judges has not yet been discovered. 
Perhaps the system of executive appointment from lists of nominees 
made by the court in which the vacancy is to be filled possesses merits 
which no other system has. 

The Judicial Tenure^— in regard to the tenure of the judges 
we find the same diversity of opinion and practice. Most of the 
Dfiginal thirteen states of America, in their first constitutions, estab¬ 
lished a g(K)tl-bchavior tenure for the higher judges, and this rule was 
.idopted by the national constitution for the federal judges. The 
substitution of short tenures, however, became a part of the demo- 
iratic movement in the early nineteenth century, and in the course of 
time all the American states except three abandoned the gcnwl-behavior 
principle for limited terms.’’*** lliese terms range from tw'o years, 
which is the rule in Vermont, to tw'enty-one years, wdiich is the term 
in Pennsylvania, the average being from six to nine years.**' In 
Europe, Switzerland is the only country in wdiich the tenure of the 
higher judges is limited to a definite term, the period being six \eais 
lor the members of the federal tribunal. In !-aiin America, Mexico 
IS the only important republic in which the good-behavior tenure is 
lacking, the term of the supretne judicature in that country being six 
years. Outside the United States, therefore, the gooil-behavior prii'- 
ciple is practically universal. “The standard of good behavior f«)r 
the continuance in ollicc of the judicial magistracy,” said Hamiltcm, 
’* is certainly one of the most valuable of the modern improvements in 


incthiul floes not exist. It in.iy he rcm;irkeil ih.if in .ipp.)iiiini('nis 

to the beneh .nrc never iliclated or iiifliieneed by meaihers i»f p.irli.iineiit. 

’•^'*Thc exceptions .ire Massarhiisetis, New I l.iiiijishire, .iiui Kliuile Tsi.ind, 
v.here the judges arc appointed for good behavior or until they lia\e le.uhed the 
.ige of 70 years. 

*'** In a goodly number of .Xmerican sialts wlure die terms of the judges are 
relatively short, it is the practice to reapjxiinl or rei'IeLl the sitting jiidgrs unless 
there arc substantial reasons for not doing so. 'I'lius in New |ersey, when; ilic 
icTm of the higher judges is only seven years, in Vermont wlaTe it is onlv i\\«» 
years, and in Delaware where it is twelve years, the practice reappoinniunt 
b so general that the tenure in effect amounts i*i g«jod behavior. It is largely th'.* 
^arnc in Connecticut, Maine Wisconsin, and some other .stales. Hy this iii(-;ms 
die advantages of what is in effect life tenure are secured, and at the same lime 
its possible dangers are avoided. On the whole su’.ijcct so far as it relates to 
American practice, see Hall's article cited; Carpenter, “ Judicial Tenure in the 
United States” (1918); and Taft, “Popular Government” (1918), ch. 8. 
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the practice of government. In' a monarchy, it is an excellent harrb 
to the despotism of the prince ; in a republic, it is no less excellent 
barrier to the encroachments and oppressions of the representative hudv. 
And it is the best expedient which can be devised in any governnuiv 
to secure a steady, upright, and impartial administration of the laws.' 
Finally, as Hamilton showed, a good-behavior tenure is necessary i- 
secure the experience and knowledge of judicial precedent whith 
constitutes one of the most important sources of strength in the judiu.!! 
office. In the course of a long judicial career marked by laborious siud\ 
anil constant application, the judge acquires a familiarity with tin 
precedents’which obviously cannot be gained by one whose tenure is. 
limited to a brief period. 

Removal of Judges.— Tn all states ])rovision must be madi- imi 
the removal of corrupt and inefficient magistrates ; for the continuant' 
in office, and especially for life, of an incapable or corrupt judge wnul! 
be intolerable. The linglish judges in earlier limes held their offiu-s 
at the royal pleasure, but this proved to be a dangerous power to vr>; 
in the executive, because it made the judiciary subservient lo ilii 
crown, especially in state trials, and gave the king a control over ilu* 
administration of justice at once dangerous to private rights and sr.!' 
versive of the liberties of the people.”" In the time of I^rd C>)ke \W 
barons of the excheiiuer were given a ginxl-behavior tenure ; and durin: 
the reign of Charles II the same tenure was created for the common-law 
judges though the crown retained until after the revolution of l6cSS ilu 
right lo prescribe what tenure the judges should have. Finally, by aa 
act of Parliament passed in the thirteenth year of the reign of William 
III, the commissions of the judges were made, lo run during go(Ki 
behavior, and they were forbidden to be removed by the crown excep' 
upon an address of both houses of parliament. 

In the United States the most common mode of removal is b) 
impeachment, that is, through the preferment of charges by one chamlx’i 
of the legislature, usually the lower, and trial by the other. The chid 
objections to this procedure are its cumbersomeness and the danger tiu 
the legislature may employ its power of removal for party purposes, bui 

FedentUst, N<i. 78. 

iwscc as to this Dc Lolme, “Constitutional History of England," bk. IF, fb 
16; Kent, vol. I, pp. 293-294; Story, vd. II, sec. 1608. 
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iht* latter danger is largely eliminated by the provision that an extra¬ 
ordinary majority of the trial chamber shall be required to remove. In 
twelve states provision is made for removal by the legislature, and in 
nine states the governor is empowered to make removals upon address 
by the legislature, following the English practice. 

Recently the method of recall by popular election has found many 
advocates in the United States, and it has actually been adopted by 
cinislitutional amendment in seven states (Arizona, C^alifornia, (Colorado, 
Kansas, Nevada, North Dakota, and Oregon).''* TTiis mode of re¬ 
moving judges has, however, been severely condemned by American 
jurists generally as destructive of the independence and dignity of the 
liidiciary, and there seems little likelihood that it will ever iiiul general 
favor or acceptance.""'* 

In the states of continental Europe generally a wholly diilereni 
method for the removal of the judges prevails. There, judges may be 
rem<jvcd only by the court of which they are members, or by the 
•iiprome court sitting as a disciplinary tribunal, and after a regular trial, 
anc for reasons expressly stated in the laws."*' Most of the (a)niinenial 

As to the movement for the recall of iiulges and the literature rel.iling to 
a, sec Merriam, "American Political Ideas" (P>2<)), pp. 1‘HfT. 

'^*‘*rhc system of popular recall is criticized by 'I'.ifl, "Popular (Io\einm(*iit” 
pp. SOfT.; by Butler, "Why Should We Change Our Form «»f (lovirninenl ?'* 
pp. by Rixjl, "Exj)crimcnts in Government," pp. 6S|T.; by Mall, "Popular 

(mi\ eminent," ch. ; and by the American Bar A.ss(x;iaiioii, which appoinicd a 
Cl iniiiittee to conduct a propaganda against it. 

"‘'See the constitution of (Germany, Art. 104 ; of Austria, An. SS ; of G/ech*)- 
dovakia. Art. ^9; of Yugoslavia, Art. 112; of Poland, Art. 7S ; of I'iiil.ind, 
\ri. 59; of Belgium, Art. KM); and as ti» France sec my ariicle *»n "the I'rench 
liidiciary," pp. 373 CT.; cited above. In France the princi|>le of irremos ability by 
the government d«ies not, luiwcvcr, apply to llie jiidgi-s^ of^ the administrative 
cniirts, nor to the justices <jf the peace, nor to ibc ci>loriial judges. 'I bey may, 
tluTcfore, be dismissed by the go\ eminent at will, but in fact lliey rarely arc, 
riuTc has been no case of the dismissal of an administrative judge since tlic 
i-si.iblishineiit of the Third Republic. It is necessary to remark, hi>wever, that 
'iliile the principle of irremovability in the c.ise <if llie judges of the regular courts 
li.is l)een an established rule of French public law since NajxiKons day, there has 
Usually been an vptmition of the magistracy following the advent of exerv new 
SI institutional regime. 'ITius in 1SU7 Napoleon "purged" the magistracy of the 
iiulges who were believed t<* be hostile to him, the government of laiuis Philippe 
did likewise in 1S3<), so did Naptdeon III in 1H52, and in 1«H3 umler die 
guise of a reorganization measure, the republicans got rid of a l.irvc number ot 
judges who hud been appointed by M.icMahon. As to the details rehilivc to this 
Hgrettablc chapter of French history, sec my article cited, pp. 36711. Only a 
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constitutions or organic acts relative to the judiciary also provide ihat a 
judge cannot be transferred from one judicial post to another wiilioui 
his consent, except-by decision of the court itself.”" In a few countrits 
hdwever (t’.g., Austria and Czechoslovakia), the guarantee against irn*. 
movability and transfers is qualified by the reservation that removals or 
transfers may be made in case of the reorganization of the juilicial 
system. In CJermany, where transfers are made in such a case, ilii 
judge must be assigned to another post of equal rank and pay aitil 
receive an allowance to cover the cost ol changing liis residence. Phai- 
sions such as these, coupled with life tenure, insure an almost absolun 
independence of the judges. On the whole, it must be admitted ilu; 
throLiglioLit Europe the safeguards that have been adopted to insure ;iii 
independent judiciary are more effective than in the United States when 
the practice of popular election and limited tenures generally prevails i.i 
the individual Slates of the Union. 

few eases Ii.ivc dceiirrccl of removals l>y llie Court of ('a.ssalioii sitting as. 
superior disdpliiury council, aiiil they luive been those of royalist judges }jiMh\ 
of offensive attacks upon the repuhtic. 

In Italy the iiulepeiulence of the judiciary is weakened hy the power "i 
the executive to assign the jud^’es to their stations. 'I’luis ma|»istraic who refnM 
to show the desired siiliscrviency to the executive may l>e ** reassi«Tned in tl-. 
interest of the service” and sent to a less ilesirable judicial station in annilu-i 
j)art (if the country. Freipient complaints have lieen made of the arhiinn 
exercise of this power. Sec Lowell, “Governments, and Parlies in Eiiroiv,' 
vol. I, p. 177. 
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glorification of the state, 215 
on aristocracy, 351, n. 38 
on character of German states, 182, 
n. 43 

on democracy, 359, 361, 365 
on international law, 176 
on monarchy, 339, n. 11, 344, 347 
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